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CITATION OF REPORTS. 


Rule 62 of the Supreme Court is as follows: 


Inasmuch as all the Reports prior to the 63d have been reprinted by the State, 
with the number of the volume instead of the name of the Reporter, counsel will 
cite the volumes prior to 63 N.C. as follows: 


1 and 2 Martin, .. en as 1N.C. 9 Iredell Law..........ccccccen tS 81 N.C. 


Taylor & Conf. 10 = * A caSddeustuveeiaeuidew “Oe. 
L Hay wo0d .....cccccscssssrsccseeeee oe oO ee ji“ Bieta” “OO> 
2 OY Cubdacundevoutenvecctuduceias e380 do Sf Oe: suaseshhdauvovesebeedes ot Ba. 
1 and 2 Car. Law Re- “ 4 u 16: MT eeadeauteesresteusenas  oOle > 

pository & N. C. Term }"” 1 * Wao icnstianwunence BO: 
L Murphey  .....cccccssescsssscereocees ie 9 as 2. 8 OY, Sebeucteee ct wus Oe 
2 o Suan ububuesvstsaecsteeceess “ 6 * 3. Cf oe eae (OOo —° 
3 aaueate dssnaleeuccebesuects eee ios 4 * ie cavaiuauiinies © 1000. 
1 HAWES eacccicncntisccics et ee. 5B. O Nitin “40: % 
2 MOY 0 Sauesvaguacenewebeenceveaveusee ee, EO), eee 6 * aes iietsvdedise aL, 
3 Pe’ SeteaaSuatuaddsadste Geesteeseeee * LO> <2 7 Oe eudivicassetieseen ae 
4 © dlenieuatinnne Li. gs « TS Aveleisvisenienteveas  <4or 
1 Devereux Law....cccscecr vegies a Pe Busbee Law aissscccrcsssocssrccsccce © 44 
2 s We sade ussaes setae Oo. S81 SEGs, . Sasiesesends wedaduss aaa 46% 
3 ? Cee cba hesuietacue er LAS “I L JOmes Law esecesererssccnsee we 46 “ 
4 " Oc deastiacsecutevads se Be a OY -divmMintinuais  a oF 
1 “ Gs ebsssveceseeewees 16 S esos wasuauceunenseuis .“ 48 ~«" 
2 “ See ere ileus Pa is 4 * waist Bia sett duis “49 * 
1 Dev. & Bat. Law...........0000 «18 -“ 5 ot MSs ssdusrcaeesbaxsueetestes “ 50 “ 
2 OP.” aaueuaehensees 19). 6 MM” uit OL. . 
3&4 * oH  eiteatieatie IU (a BN” shy ineisenciniense Oe Pe 
1 Dev. & Bat. Eq... 21 gs * SY ‘Se estaditecsteniectscce  COOe O° 
2 ! Ot Sue ssacatceesudede 22. -" 1 ENG. sciciisorsicaneccince OL 
1 Tredell Law.........cccsccsrsssere § 23 “f 2 # AO: . SpUstd cual apa caecansnaes oO. 
2 OT dials Jae." 8 SS: Wecesauadaceeeadecseieeey (2 000. 7 
3 * oP songs sataduiveubeasees ee 4 * MO ce teeanlaidavscteis > ES Oe 
4 & mY sdvstiessireedelaetien Te: B.- -s Cc Aidinsaewa OR. 
5 “ OS SeSuteieantiedesensciine «. 27 8 @: = Ao esl cuvutuabouces cease “ 59 * 
6 * OO ts wisulesdeunecdecniae eG 1 and 2 Winston .......000008 § 60 “ 
G Me uthidihiieeenieiede 20>. PHillipS LAW ceccccsroscssrcccoee § BL “ 
gs * Se saan didesaatawetsdsaxe “ so * “ BGs. sseciesss Giianiene JOe. 


In quoting from the reprinted Reports counsel will cite always the marginal 
(i. e., the original) paging, except 1 N.C. and 20 N.C., which have been repaged 
throughout, without marginal paging. 
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1 


JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


WV VE, BOND: eecticcvetesrelatcssteocsaiimtes eecteatiens WETS Gis cciacacorscssenoeavectosecaitwstetsnws Chowan. 
GEORGE W. CONNORisscccsssssssceccecsccsescoreessssesens SOCOM GE hy sciadteistesideceessteeines Wilson. 
JOHN Hu IR ERRiskiaiieainewsninneantanwcns DLL Caines sisievevackdaninbdeasetanoyesseets Warren. 
EY - Avs TAIN TES ve daeausesasaveasscovantdecndesseansucnes eased OUTED J i yeastecedecstetd Heeiiseeaeuaees Wayne. 

Ji TALOYD: HORTON wives ces ervsdvcdidesensdi coichericeeh ene PEC ish evesvasicicsnlecsuvn seuetativeryeee Pitt 

OH: ARLEN wisiveiees athens syohnecanactetiesnieans OSE ooh cevsd sodcceescetenonte ie daanest Lenoir. 

TT Fhe: RLVERT iocsiivaeseseusessean biviecbiveds etanid OV CNN iasnieiweien Aenean Wake 

Hr. “Tels, “CRAIN BLIGR ses vin sa/vadajaushacasusseneetacenvecnvuanbens IZ DC wetciicawitiiedonaseane Brunswick. 
O26 VON cat iueutenritscannsnnnenisan INDE Weseicessvvedececieuete pied Bladen. 
W. A. DEVIN... ..cccccccscceens Wdaieie uaaea testes TOME corsssissvinders toisbeentiattoreieaieans Granville. 


WESTERN DIVISION 


EAs LIANE casiniiesav as eieda sea tacsevasapietmanacdeinns Hleventh.......sececcseee. tsetse cone Rockingham, 
THOMAS: Ji SHAW vascseastedevnvcaisessanceanivivetnvens TwWellthiccisss ci: i isearthewias Guilford. 

VV hes BROOK cnccencrs eur seansiteotscsvetsdsteatorusenstetees PEDIT LOCH Ge cc isscansevisgdesnctevereases Anson. 

Wi is ELARDIN Ginn saat cds caseanesvslciavasseeaisecesbadecess FOULTCENED.......ccrrrccrervesees sae dLecklenburg. 
Bi WS GONGs eran ieee Pifteenth......ccceessessesssseeceeee LLEElL 

Dine dg. VY BB werurbactvsavagienieacterrelu walisnenndeccens Sixteenth.......cceeee ferpeets Cleveland. 
De Bic WIEN LEY oaviseccciasaide iceete reacties cians DEVEN CON CD sss scsdseeiessdeevaccsestedhs Wilkes 

Co ERTS: ERA Y vtentewas evicaneecainsvacd deatinmrestertcvatneeanniens HIighteenth.........scccssessessecsseveorses Yancey. 
Pi ICT LEROY eiaicav cau snaveesindsaecestath cwiadiovnneaitcs NINCLCONUD wscivesvatcieve-asees deseveens Madison. 

De DD SSRYSON tea iccrtiveks aasesasneasivcrersaves Negonages LO WREEDICL Uspisseeartvernapsytetereteorteuss Swain. 


SOLICITORS. 





EASTERN DIVISION 


J. ©. B. EHRINGHAUG.......ssscccsecessessecaseeeeresses TEES (saree leuusdstvveavaneevsuntesenteenens Pasquotank, 
RICHARD G. ALLSBROOK.,....cccccccssseeceeceeeseeenees MOCO hiv stceesnctsetere veistvesistieuees Edgecombe, 
GARLAND EX, MIDYETTE..........:csccceessneeeeserensees AUDPID seudo dos sentasanaaeesevevesaree seven Northampton. 
W) ALTGR DSIRE sacssdidicscioescieistecdsdaccssarselss WOU Ey iseseuiriavstioccdicaineraeieens Chatham. 

OO HSSE ELS VA VIB wecesscestvanseencaeadedeneunccni nae venesee | AV 6 ieee ne manne eaeevisetad Craven. 

Mines Re A ONY EOE ict ies sh anise Gane adiccareebastenveatevvetiads NSIC EF iaxwebacenciichseteesaracavteysaeaurcs Lenoir. 

H. Ei. NORRIS.......ccccseeseeee iseAiseRemeucut tears DOV CONCH racivssmcacciedsvasetatanbes, Wake 

WV OODUS: GREG U Misses; sssicscscceciacseteassatviaevedssseues ss FIR TIE civerstensssansinaveeeistdivewcsass New Hanover. 
bs + SLO UREA IN capi eedg esha sabenatanenakes ocsateestueapeeoness DN TIE eg aitocav seca sence eee cents bac Robeson 

Sa MU AGATTIS ic -icactiovesens era cpractdoustedntes ALOT UD) ievussdesiiseunaisCbaveuvelsiedecce: Orange. 


WESTERN DIVISION 


Sec P; GRAVES hsiiessed bipiisonisdgietd haweacautiutaauteees ETO COIL IN ser ossaxceaneatndecoreaacsaeates Surry. 

JOHN ©. BOWER: siiinanniananauiudnnemunn PUNY CLIC: eeatcutisteusiieiadetauens Davidson. 

MMs WN AS Hicnicusciccencscctevieetecasitunteadssa i eax doted Thirteenth............ Weavhaeebondinix: Richmond. 

Ga Ws. WILSON tas wetss ease nh iainien ce oreaaihes POUL CCON Tiss. tvese siaeisiodevceunias Gaston. 
HAYDEN CLEMENT is taicccteaniexcschiinwinasiteasis IVTELCONT accu taesccieeloete sacar Rowan 

Fs Die TLC ESTAN So iieestiatuesiieniscauecsemuncatiniee DIX COCCUUD: evvscheisuetvescevecsisvanias Burke 

gs lg PLANES vcccaasnictavek seal svedeavenasenioasnied sovseoes DEVENLCONIED.......curccccrssccssessens Wilkes. 

Gas SD: SERAILE Y¥ Awvcressbis tuentriasese eidereneeavintaenion an HEighteenth........ccceccsccsvsesseecees Transylvania. 
GEOs Ae PRITCHARD io ccaisisvevadeesiecsscca ccsedsccoreees Nimeteenth.........c.cccssccscssesesees: Madison. 
GILMER A JONES......cceeceees gees eeuecas eudeuaiiians SE WON GLOE DM iicsteessieriiyainnreanpians Macon. 


LICENSED ATTORNEYS. 


SPRING TERM, 1922. 


The following were licensed to practice law by the Supreme Court, Spring Term. 
1922: 


ATER. MLE HUGENE: ORicaisccsestesiaetin sa tenauocn atv wodetunechite: Waynesville. 
ALELRAN: “GUY TRIGARY, Sissies svaverelend cacleniicertves wines ietnnvavtiieateeais Fayetteville. 
ARRINGTON, SAMUEL LEWIS.....:ccccccsesesseees tniybisess dente: secu asaneese: Rocky Mount. 
ASHBY: CLARENCE: (GARNETT soscinccecciciviesnrs iar sddcclavisieisavintiesseoavbesen Raleigh. 
BOBBITT, WILLIAM HAY WOOD,,...cccccesssseceneeeeeeeererensens Watesovaisveviorcns Caarlotte. 
BONEY, DANEEL, CLINTON iisvssrsg ier bisiosaeachaistintveiedian easeonaateniaes ... Kinston. 
BrowN, ROBERT EDWARD LEE..........cce Leahiosvs scakan ete aieyytaraunieetietna Chadbourn. 
CAVINESS, JOSEPH PED WARD iss csicsecccsnvevcetivacsccaasvsnssvsevoveceseseesevdesens: Durham. 
DANIELS, VIRGIL: CLAYTON oc dasssccensrdaeshdodissastipiswesheeetimveveciotetide Boydton, Va. 
BDURE, THADDEUS ARMIE...ccccccsssccccccsecsensssssssseseesseees en teerpearieedess: Eure. 
FESPERMAN, GIDEON VAN POOLE.....cccccccccssssvsccssenseessevsssssesecssecsens Spencer. 
FLOSD, WV ILLIA Y¥ AVES pccavssie vent anucenrcaiasasrtivelieeduialaviubietaiaciared Orrum. 
FOUNTAIN, THEODORE KING... .ccscsccesssersetenscseres sider pereauaseapiree bade: Raleigh. 
FRANCE; DOUGLAS: CARTER fiscdeiuitsionsicterecines Sah eee aa cenetaataen Raleigh. 
WRAINGIS. | VV ULTLEA BI: FRO Ysicases adeniniiisa decstiwracsitesenverneassumastatatvenanan Waynesville. 
FRAZIER, ROBERT HlAINES......:ccseceensseecceseveversecsvecceens heioneastewnGuese Greensboro. 
GERTHR,) TPA NaS Ta PER BLL gy, css oaks ict on Seuyatunysoasaveatiovosneieeeneekscnree: cai S-atesville. 

hs BU 8) Bing) 25) id Le ee Oe OD OE ee oe a E Washington, D. C. 
HAYES, “JAMES! MLADISON ciscisceciiieisaaseeas scvsavcuvensveeasduaveusanstineseneannctes North Wilkesboro. 
HELMS: URED: BRYA Newsschevisncissasucineticesvnsenevendaees i ecehl eaaiywonimeiananaeon Monroe. 
HIERRING;. PAUL DOMIN (itaciiniotisd eros acentecvioniorae dana Clinton. 
TIESTER: “WILLIAM: (CORED aisck onic Gaines ena: Ss: Paul. 
PIOEDING |, “OLE MSGR EO NivaiincsGixcosesev Mekedlariidatiees natedttecs i dietiae: Rileigh. 
HUFFMAN, EWART WILLIAM GLADSTONE,...ccccccccsseeeecsecuess ‘saireteettet Greensboro. 
HUNNICUTT, JOHNNIE WIE paicevessscrnsacd wevteavareiastyacnvwaiolsieelodxeas: Asheville. 
JORDAN ¢ a) AMES. Fo VOND cai odvivistinevinssdocuw ciuseieaknaseaernoeeaneutens Rondas. 
JORDAN, JOHN LEROY... cece ts i ie se neue late dns idactaidy Washington, D. C. 
KEARNEY, HENRY (CRAWFORD oiciasacaceaciccins cieidv ionic: lav inte nnierieeastans Franklinton. 
KERN ODEE; LOVICK: HARDEN sridciiasvaersaatvnerawereieasunsedousdindionen Graham. 
LEWIS; SLiOTTIE: .WEIZARBT Ey yeaccussit sceicesaectbaceizcoieustunsesanyacininse Ceasers, Raleigh. 
LIVINGSTONE, JOHN ATEXANDER......cccsccoccrsscsccsssesctsetcssverecssen essence: Raleigh. 
DMGAV LEY? AUIRID IRB IDe goes ciastoidseesnar evens siosietodaes Me ueed endo Huntersville. 


vi 


LICENSED ATTORNEYS. Vil 





McAULEY, HUGH MORRISON,......cccccereeens sha yea saveegaguaanisey Weaseveeiunes EL UD CCESVIILG: 
McLEAN, CHARLES BLOUNT..........00. Deer Ole a eibarsaaeeiiaeos wae Wilson. 
McLeEop, JOHN BLOUNT............ cashiadduuatdasteceeea vencuveuaph iad cout wuoas Lumberton, 
MCMAHON, JAMES FIRANCIS....cccccccccscssesecsecneece Lee averay nies ecssieea ic beta: Raleigh. 
MARSHBANKS, FLOSSIE PLEANOR........0c:ccccccssersessccersssssscensssecenseess Mars Hill. 
MAUPIN, WILLIAM CHAPMAN, JRocscccccssecessssecssvessccsecssuensoceecessens Salisbury. 
MONTEITH, FLUGH EDNIE\.........ccesccseesessscvetocsensnees pitetetan Guede: Sylva. 

Moony, RALPH SEAN NING psinshecasisacesaatnvoiarasivesddevbedvnenlvirwnstertslaQledns Murphy. 
MORGAN, ZEBULON “VAN CE ccscsievosscotssastiisstaciuisarcccsseeeenieeeniss aextbldeks Marshville. 
NICHOLSON, WILLIAM MOORE.........c:cccsccsscsssscceececcssssseccrsssserecconsees Lattimore. 
PRARCE © JURED NUAR VEN sscatasaei es teadiceavcaxicsiwvoee Cavdvach ae pia ven ene Zebulon, 
PENNY, WULEIAM *RGRBAN IS javavhunstvciietcencemaniete Maneeiainaa: Hendersonville. 
PENNS. VIR TPAM. (EPENIRY co.aiusssandesonederecateraaedoomuavetacevicaedecmecbices. Raleigh. 

POOL: CALVIN. PARKER js ivsswccudesecsastissaartnercdsesosswesantissesieesavesatenctneel Auburn (Clayton). 
POWELL, LOUDOLPH: (© AR lscousvanssiviecioecetiaseeRacasiaecvaasorniucs eoteeveattenen Smithfield. 
PRINCE,- SA WRENCE. ISENTON sisi doodetovieceSconvésndwcsdesctedteastisuustscsOatecvene: Laurinburg. 
RANDOLPH, JOHN PEYTON........cccscccccssscsssccsauscavccusecessevseveccenssceseces Bryson City. 
RIDINGS, CEARENCE OSBORN EBs asicieissisaisassosciecvesvcanscerscsnracisesseragscvrens Fingerville, 8. C. 
FRIPPLE,-FIOYGE ‘CLIP TON sevssseusucserisvak ccirucetnraa nse ioiaiaswoutee onan vcadee leet Winston-Salem. 
FRIVES : IED AV IN UG AR octets oiccneirs tac vrauseuselcwcdtatsutnsuduestdwncesucda iret: Greensboro. 
ROBINSON, CONLY, PASOMN: chudsic ds Gatsaschertiens ciciivtuviveevensuaniciasaieton Charlotte. 
ROBINSON,. SAMUEL... MEDFORD visissecisaxirscvisveatevvcdecctidacicdexsarttaxceutons Clyde. 

TROSAEES- LGB Veg itcccy suastreecasceuutei wv iucuvuncses sauna seoeunliaa tees ale meiaaeanees Clinton. 
BESSOMS “CARE ORT isociaicisisreccssvereusisiavivaiarvemtarni ea eiieemeieuans Colerain. 
SHEPARD, [ROBERT BE NGAMIN isscsccvsisssasdevaisdveederevaserssiesasovocnldvedvaave Wilmington. 
SMATHERS, RAY KENNETH .....iccccccccsecsssccecsscccccescesccsssscccssescscuee secs Kmory University, Ga. 
MMITH, 4) AMES: TOCLTON : cicsesniicatencersnintnvdsiurnn eohemaan aaa tae Greensboro. 
STROUD: GHOTE: IN EXON ics2y estes tawances dectnauaratavanaaecciare reise asiagreaenain Kinston. 
DAVICEGOOD, LIGA. ROSIE 4 wiessansdevaroes eacelaancensadhce uses vaanaciteswonntendadd men Salisbury. 
PASTOR :. xe) ANTES OY Desde iccsa ven iat nea corked ta tcautak cuit atelassutciweat cna hewmen Rutherfordton. 
THOMAS, BENJAMIN: TRITON: Actas caivosivicel wivevacitsaceslaiseviaciisscgaee. Rocky Mount. 
IMUCKER; J OSEPI (GRAN BER Veisaiivsliiiiwetvereioancs aarvutssvesddis teslacdadsess Plymouth. 
TURNER, TENDSAD TARDIN Gs cccuissiincsataascctunte wer omceecsuiesaeaaleies Raleigh. 
WIEGANDS CORR D oy'scscvssicndesdetucecansacasnnosiadawssadalesvaes eres aveubaveaidesoodeuneiel Chapel Hill. 
WEST: PAUL “CAREB ie scversatienadiaendestvnestsvaatnns teutaaveasinsdvivacddewadete Moyock. 

MW HITENER;, LOUTE: AUGUSTUS sisi ices iicavsscsciedsavesveve ta decaatacctacdeseaas Hickory. 
WiILLTANG. FIERBERT VLAY LORY cdi nvnscsuscieeinns Sea ced ocstutswantiesaaeiates Chase City, Va. 
LOUNG s ‘WASTES. IROBER Tiss izeccctissiiaversisceardues nsec nmeacdeunonae Dunn. 


The following adinitted under recent Comity Act: 


FIELDER, WILLIAM JAMES,......cccceeeees jasunedeseidvanioaneiasanores deena ta: Wilmington, 
MCGOWAN, JOTIN CALHOUN.,.,......ccccerecssessssesssssecesces nestheveerettuiain eo aLlOLEe, 


Scott, Royal ROSCOE..........0+. peceeaanctn: apaeseusdeegs ees acucaevansadiweeaee Southern Pines. 


CALENDAR OF COURT'S 


TO BE HELD IN 


NORTH CAROLINA DURING THE FALL OF 1922. 


SUPREME COURT 


The Supreme Court meets in the city of Raleigh on the first Monday in Febru- 


ary and the last Monday in August of every year. The examination of applicants 
for license to practice law, to be conducted in writing, takes place one week before 
the first Monday in each term. 


The Judicial Districts will be called in the Supreme Court in the following 


order : 

FAL TERM, 1922 
BPS -DOUS TP IC Gaererivvdevvestaiv varies tn eaner ates veeeaicniesetacuaivahemnetacaraadeaeuns nea aas August 29 
DCCONG PDIStri ct scaiteceisisieliciessSeatcti caves casencsseeeatedelens mwmanasncaay sad caabannde  edeteaeeacdes September 5 
PHird ANG. “POUrth: Districts aseiciseedacewaieacdvek caesarean tits erect avinscanvarlnas argon eeigtuns September 12 
OLE Ghd EOIST PICT sess Siresvavedac van crons ce tdautdstewauis de ssthidovcaabcdevoveweueasdvaceriecsevavsencecmess weteans September 19 
RUT CY DDISETICE, zscuiv tacos opuctroseacetssncisicaes suchecosue cence aussie ssccucasued ohibeshaventesceunaoeauye September 26 
SSOVENCl SD ISCEI CG esas chess sais cet eats seeeontencamnce onesedyevine caahus tceean tasoaautty wunetnaecete October 3 
Hiehth: and: Ninth: Districts csiicivesssccenseotaceeriatarcvvcivereasitvaritenretivrcsavindscneeters October 10 
POUT? DDISEHICU ssextivseviacivecoiotacovietintieaddyantecdvaceeecneenctnCaguane aunoee nutes October 17 
Bleventh, Disteictisé aedcisuisivrnentiatassnaniiinnas amine ene rere October 24 
Ty Clit bx: TIS Uiel cesteuieveacessseaaewccn ees west onaceetee conse vrais alae are oraee eee October 31 
PPEIPTOC MEL, DIST DI CU sista ste cecsiel sda eatatar yes tees ee teces uasrueaneth lave eeueentaedens tisaekagenes November 7 
WOUPT@C IC: FUISELI CE oe. eecieis tos eveeectusndtegstesnitaciaistesyacaesealanae shasetadelendudoceoseucep seater November 14 
Fifteenth and Sixteenth DIStricts iiss. <caiccc.scvicccesssdsscvcsnteesnincessveusentenversdacesss November 21 
Seventeenth and Highteenth DisStricts............cccssssssssessceseesssceeseesesesvsreeeeees November 28 
Nine@leent hl DIStriC iiss tcccteutycocree reed neuecs sncsuvccuctanetsavsevemicetarcccaenteercamseodects December 5 
EW CNLIOTI . DISULIC Ey oui ccicereteessceestanvvasce course eocsarlunedanuebenavauests torcaavaenbeder Ceawessenedeae December 12 


SUPERIOR COURTS, FALL TERM, 


1922 


The parenthesis numerals following the date of a term indicates the number of 


weeks during which the term may hold. 


In many instances the statutes apparently create conflicts in the terms of court. 


THIS CALENDAR IS UNOFFICIAL. 


KEASTERN DIVISION 





FIRST JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Kerr. 
Camden---July 17+ (1); Sept. 25 (1). 
Beaufort—July 24* (1); Oct. 27 (2); 

Nov. 20 (1); Dec. 187. 

Gates—July 31; Dec. 11. 

Tyrrel—Aug. 28+ (1); Nov. 27 (1). 

Ourrituck—Sept. 4 (1). 

Chowan—Sept. 11 Ue Dec. 4 (1). 

Pasquotank—Sept. 18 (1); Nov. 6 (1); 
Nov. 137 (1). 

Hyde—Oct. 16 (1). 

Dare—Oct. 23 (1), 

Perquimans—Oct. 30 (1). 


SECOND JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Daniels. 
Washington—July 10; Oct. 16. 


Nash—Aug. 28 (1); Oct. 9 (1); Nov. 


272); 

Wilson—Sept. 4 (1); Oct. 27 (1); Oct. 
80f (2). 

Edgecombe—Sept. 11 (1); Oct. 28 (1); 
Nov. 137 (2). 

Martin—Sept. 18 (2); Dec. 11 (1). 


THIRD JUDICIAL DISTRICT 
FauL TERM, 1922—Judyge Horton. 


Northampton—Aug. 7¢ (1); Oct. 30 (2). 


Hertford—aAug. 7 (1); Oct. 16 (2). 
Halifax—Aug. 14 (2); Nov. 27 (2). 
Bertie—Aug. 28 (2); Nov. 13 (2). 
Warren—Sept. 18 (2). 
Vance—Oct. 2 (2). 


FOURTH JUDICIAL DISTRICT 


FALL TERM, 1922-——Judge Allen. 


Lee—July 17 an Sept. 187 (1); Oct. 
30 (1); Nov. 6+ (1 

Chatham—July 31 (2); Oct. 23 (1). 

Johnston—~Aug. 14* (1); Sept. 257 (2); 
Dee. 11 (2). 
x9 nS ae 21 (2); Oct. 9f (2); Nov. 

i € 

Harnett—Sept. 4 (1); Sept. 11+ (1); 
Nov. 187 (2). 


FIFTH JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Calvert. 


Pitt—Aug. 217 (1); Aug. 28 (1); Sept. 
as re Sept. 25¢ (1); Oct. 23 (1); Oct. 
3807 (1 

ical eer A* (1); Oct. 2¢ (2); Nov. 
204 (2). 











Carteret—Oct. 16 (1); Dee. 4 (1), 
Pamlico—Nov. 6 (2). 
Jones—Sept. 18 (1). 
Greene—Dec. 11 (2). 


SIXTH JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Cranmer. 

Onslow—July 17+; Oct. 9 (1); Nov. 20t 
(2); Dec. 4 (1). 

Duplin—July 10* O) Aug. 28¢ (2); 
Oct. 2* (1); Dec. 47 ( 

Sampson—Aug. 7 ay, " Sept. 18} (2); 
Oct. 28 (2). 

Lenoir—Aug. 21* (1); Oct. 16 (1); 
Nov. 67 (2); Dec. 11*. 


SEVENTH JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Lyon. 

WwW 10*; Sept. 11* (1); Sept. 
187 (2); Oct. 27 (1); Oct. 9* (1); Oct. 
237 (2); Nov. 6* (1); Nov. 27f (2); Dee. 
a ca 

Franklin—Aug. 287 (2); Oct. 16* (1); 
Nov. 1387 (2). 





EIGHTH JUDICIAL DISTRICT 


Fauu TERM, 1922—-Judge Devin. 


New Hanover—July 10*; Sept. 11* (1); 
Sept. 187 (1); Oct. 167 (2); Nov. 13* 
(1); Dee. 47 (2). 

Pender—Sept. 25 (1); Oct. 30 (2). 

Columbus—Aug. 21 (2); Nov. 207 (2). 

Brunswick—Sept. 4 (1); Oct. 2. 


NINTH JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Bond. 


Robeson—July 10*; Sept. 47 (2); Oct. 
2* (2); Nov. 67; Dec. 4¢ (2). 

Bladen—Aug. qe: Oct. 167 (1). 

Hoke—Aug. 14 (2): Nov. 13. 

Cumberland—Aug. 26* (1); Sept. 18t 
(2); Oct. 2837 (2); Nov. 20%. 


TENTH JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Connor. 
Granville—July 24; Nov. 13 (2). 
Person—Aug. 14; Oct. 16. 
Alamance—Aug. 21* (1); Sept. 117 

(2); Nov. 27%. 

Durham—Aug. 28*; Sept. 25f (2); Nov. 

67 (1); Dec. 11.* 

Orange—Sept. 4 (1); Dee. 4 (1). 





X COURT CALENDAR. 





WESTERN DIVISION 





ELEVENTH JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Brock. 
Ashe—July 10 (2); Oct. 16* (1). 
Forsyth—July 24* (2); Sept. L1f (2); 

Oct. 2 (2); Nov. 6f (2); Dec. 11.* 


Poe aaa 7* (2); Nov, 20T 
Caswell—Aug. 21 (1); Dec. 4 (1). 


Alleghany—Sept. 25 (1). 
Surry—Aug. 28 (2); Oct. 23 (2). 


TWELFTH JUDICIAL DISTRICT 
FauL TERM, 1922—Judge Harding. 

Davidson—July 81 (2); Nov. 20 (2). 

Guilford—Aug. 14* (1); Aug. 217: 
Sept. 4¢ (2); Sept. 18t; Oct. 2*; Oct. 9+ 
(2); Nov. 6T ACen Dec. 4¢ (1); Dec. 11* 
(1); Dec, 18.* 

Stokes—July 17f; Oct. 23* 
307 (1). 


THIRTEENTH JUDICIAL DISTRICT 
FALL TERM, 1922—Judge Long. 


Stanly—July 10 (1); Oct. 9f (1); Nov. 
20 (1). 


Richmond—July 17¢ (1); July 24* (1); 
Sept. 4¢ (1); Oct. 2* (1); Nov. 67 (1); 
Aug, 217 


Dec. 47 (1). 

Union—July 31%; (2); Oct. 
16 (1); Oct. 237 (1). 

Anson—Sept. 11* (1); Sept. 257 (1); 
Nov. 187 (1). 

Moore—Aug. 14* (1); Sept. 187 (1); 


Dee, 117. 
Scotland—Oct. 30; Nov. 27. 


FOURTEENTH JUDICIAL DISTRICT 
Faun TERM, 1922—Judge Webb. 


Mecklenburg—July 10* (2); Aug, 28* 
(1); Sept. 47 (2); Oct. 2* (1): Oct. 9F 
18* (1); Nov. 


(2); Oct. 80f (2); Nov. 
20T (2). 

Gaston—Aug. 14¢ (1); Aug, 21* (1); 
Sept. 18¢ (2); Oct. 28* (1); Dec. 47 (2). 


FIFTEENTH JUDICIAL DISTRICT 
FALL TERM, 1922—Judge Finley, 

Montgomery—July 10 (1); Sept. 257 
(1); Oct. 2 (1). 

Randolph—July 177 (2); Sept. 4* (1); 
Oct. 80* (1); Dee, 4 (2). 

Iredell—July 31 (a) Nov. 6 (2). 





*Crimina] cases, Civil cases. 


(1); Oct. 


Cabarrus—Aug, 4 (8); Oct, 16 (2). 
Rowan—Sept. 11 (2); Oct. 9f (1); 
Noy. 20 (2). 


SIXTEENTH JUDICIAL DISTRICT 
FaLu TERM, 1922-—Judge Ray. 

Catawba—July 3 (2); Sept. 4 (2); Nov. 
OG. (1). 

Lincolua—July 17 (1); Oct. 16 (1); Oct. 
237 (1). 

Cleveland—July 24 (2); Oct. 80 (2). 

Burke—Aug. 7 (2); Oct. 2 (2); Dee. 


at 302). 
Caldwell—Aug. 21 (2); Nov. 13 (2). 


SEVENTEENTH JUDICIAL DISTRICT 

PALL TERM, 1922—Judge McElroy. 
Alexander—Sept. 18 (2). 
Yadkin—Aug, 21 (1); Nov. 27 (1). 
Wilkes—-Aug. 7 (2); Oct. 27 (2). 
Davie—Aug. 2& (1); Dee. 4f. 
Watauga—Sept 4 (2). 
Mitehell—July 247 (1); Nov. 18 (2). 
Avery—July 17 (1); Oct. 16 (2). 


EIGHTEENTH JUDICIAL DISTRICT 


FaLtL TERM, 1922—Judge Bryson. 
Transylvania—J uly 24 (2); Nov. 27 (8), 
Henderson—-Oc:. 2 (2); Nov. 1387 (2). 


Rutherford—Atg. 217 (2); Oct. 80 (2). 
MecDowell—July 10 (2); Sept. 18 (2). 
Yancey—Aug, 7.47; Oct. 16 (2). 


Polk—Sept. 4 12). 


NINETEENTH JUDICIAL DISTRICT 
FaLL TERM, 1922—Judge Lane. 


Buncombe—July 10 (3); Aug. 7T (3); 
Sept. 4 (8); Oct. 2¢ (8); Nov. 6 (3); 


Dec, 47 (3). 
Madison——-Aug. 28 (1); Sept. 25 (1); 


Oct. 23; Nov. 27 (1). 


TWENTIETH JUDICIAL DISTRICT 


FALL TERM, 1922—Judge Shaw, 
Haywood—July 17 (2); Sept. 18 (2). 
Cherokee—Aug. 7 (2); Nov. 6 (2). 
Jackson—Oct. 9 (2 





Swain—July a (2); Oct. 16 (2). 
Gr 4 (2). 

Clay—Oct. 2 (es 

Macon—Aug. 1-4 (2); Nov. 20 (2), 





tCivil and jail cases, 


Compiled from the Court Calendar of A. B. Andrews of the Raleigh Bar. 


UNITED STATES COURTS FOR 
NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Hrenry G. Connor, Judge, Wilson. 
Western District—JaMES E. Boyn, Judge, Greensboro. 
Western District—EDWIN YATES WEBB, Judge, Shelby. 


EASTERN DISTRICT 


Terms—District terms are held at the time and place as follows: 


E. F. 
C. E. 
M. B 
G. H 


S. A. 
District 


Terms— 


Raleigh, fourth Monday after fourth Monday in April and October. 
Civil terms, first Monday in March and September. 8. A. ASHE, Clerk. 

Elizabeth City, second Monday in April and October. J. P. THomeson, 
Deputy Clerk, Elizabeth City. 

Washington, third Monday in April and October. ARTHUR Mayo, Deputy 
Clerk, Washington. 

New Bern, fourth Monday in April and October. ALBERT T. WILLIS, 
Deputy Clerk, New Bern. 

Wilmington, second Monday after the fourth Monday in April and Oc- 
tober, ©. M. SyMMeEs, Deputy Clerk, Wilmington. 

Laurinburg, Monday before the last Monday in March and September. 

Wilson, first Monday in April and October. 


OFFICERS 


AYDLETT, United States District Attorney, Elizabeth City. 
THompson, Assistant United States District Attorney, Elizabeth City. 


. sIMpson, Assistant United States District Attorney, Elizabeth City. 
. BELLAMY, United States Marshal, Wilmington. 


ASHE, Clerk United States District Court at Raleigh for the Eastern 
of North Carolina, Raleigh. 


WESTERN DISTRICT 
District terms are held at the time and place as follows: 
Greensboro, first Monday in June and December. 
Statesville, third Monday in April and October. 
Asheville, first Monday in May and November. W. 8S. Hyams, Deputy 
Clerk, Asheville. 
Charlotte, first Monday in April and October. 
Salisbury, fourth Monday in April and October. 
Wilkesboro, fourth Monday in May and November. 


OFFICERS 


STONEWALL J. DURHAM, United States District Attorney, Charlotte. 


CLYDE 


R. Hoey, Assistant United States District Attorney, Charlotte. 


CHARLES A. WEBB, United States Marshal, Asheville. 
R. L. Buaytock, Clerk United States District Court. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


SPRING TERM, 1922 


(1) 
ELBERT G. WESTON v. ROYAL TYPEWRITER COMPANY. 
(Wiled 22 February, 1922.) 


Evidence—Pleadings—Admissions. 


Where the plaintiff has introduced in evidence allegations of the answer 
amounting to the admissions of distinct and separate facts relevant to the 
inquiry, it is not open to the defendant to put in evidence the remaining 
part of each paragraph, when they do not tend to explain or qualify the 
previous admissions, Jones v. R. R., 176 N.C. 268, cited and applied. 


ApPrEAL by defendant from Horton, J., at December Term, 1821, of 
BEAUFORT. 

Civil action to recover damages for an alleged breach of contract. 
Upon trial in the Superior Court, the jury returned the following ver- 
dict: 


“1. Did defendant contract to sell and deliver typewriters to plain- 
tiff, as alleged in the complaint? Answer: ‘Yes.’ 


“2. If so, did defendant breach said contract, as alleged in the com- 
plaint? Answer: ‘Yes.’ 


3. Did plaintiff on his part fully perform said contract, and stand 
ready, able, and willing to perform same, as alleged in the complaint? 
Answer: ‘Yes.’ 
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“4. What damage, if any, is plaintiff entitled tc recover of defen- 
dant on account of machines actually sold by plaintiff and not de- 
livered by defendant? Answer: ‘40 per cent discount on 45 machines, 
at $40. Total, $1,800, and interest from 1 January, 1920.’ 


“5, What damage, if any, is plaintiff entitled to recover of 
(2) defendant by reason of defendant’s failure to ship machines 
ordered by plaintiff, but not actually sold by plaintiffs. Answer: 


‘None.’ ” 


Judgment on the verdict in favor of plaintiff; defendant appealed. 


Small, MacLean, Bragaw & Rodman for plaintiff. 
Wiley C. Rodman for defendant. 


Stacy, J. The exceptions relating to the existence and binding 
force of the contract are all settled by the verdict. The controversy in 
this regard was largely one of fact and the jury have found in accord- 
ance with the plaintiff’s contention. The motion for judgment as of 
nonsuit was properly overruled. 

Plaintiff offered in evidence certain admissions, taken from defen- 
dant’s answer, of distinct, separate facts relevant to the inquiry, and 
no objection was made to this at the time. Later, defendant requested 
that it be allowed to put in evidence the remainder of each section of 
the answer from which plaintiff had offered separate and distinct ad- 
missions, Objection being made, the request was declined and the pro- 
posed evidence excluded. It does not appear that these portions of the 
different paragraphs tended to explain or to qualifv the previous ad- 
missions; but, on the contrary, an examination shows the facts to be 
otherwise. Hence, the case falls outside of the rule laid down in Jones 
v. R. R., 176 N.C. 268: “It is the settled rule of procedure in this juris- 
diction that a party may offer in evidence a portion of his adversary’s 
pleadings containing an allegation or admission of a distinct and sepa- 
rate fact relevant to the inquiry and without introducing qualifying or 
explanatory matter, the rule being further to the effect that in such 
case it is open to the opposing party to introduce such qualifying mat- 
ter if he so desires.” It should be observed, however, that the other por- 
tions of the pleadings become competent evidence for the pleader only 
when they tend to modify or limit the former allegations or admissions 
which have been offered by his adversary. 

The remaining exceptions, even if valid, but which we do not find 
to be, are not of sufficient moment to warrant a new trial. 
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Having discovered no reversible error on the record, the verdict and 
judgment must be upheld. 
No error. 


Cited: Construction Co. v. R. R., 185 N.C. 46; Sears, Roebuck & 
Co. v. Banking Co., 191 N.C. 506; Malcolm v. Cotton Mills, 191 N.C. 
729; Morris v. Bogue Corp., 194 N.C. 280; Morrison v. Finance Co., 
197 N.C. 324; Bridgers v. Trust Co., 198 N.C. 498; Bell v. Chadwick, 
226 N.C. 600. 


(3) 
SALLIE M. MASTERS anp Her Huspanp vy. J. F. RANDOLPH. 
(Filed 22 February, 1922.) 


Estates—Estates Tail—Children—Statutes—Fee—WilLs. 


A devise of land to testatrix’s danghter “and her children,” the daughter 
never having had children born to her, conveys an estate tail to the daugh- 
ter, converted by the statute into a fee-simple title, which she may convey 
in fee. Cole v. Thornton, 180 N.C. 90, cited and applied. 


AppraL by defendant from Daniels, J., at the January Term, 1922, 
of BEAUFORT. 

Civil action, submitted and determined on case agreed. 

The action is to recover the purchase price of a parcel of land, part 
of lot No. 31 in Pungo Town, Washington, N. C., plaintiffs having con- 
tracted to sell and “convey a good title to defendant.” Recovery is 
resisted on the ground that feme plaintiff, and alleged owner, did not 
have a perfect title, and was therefore unable to comply with the con- 
tract of sale. Judgment for plaintiff, and defendant excepted and ap- 
pealed. 


Small, MacLean, Bragaw & Rodman for plaintiff. 
Stewart & Bryan for defendant. 


Hoxeg, J. The title offered is dependent upon the following facts, 
properly set forth in the case agreed: 

The part of the lot in question, the subject-matter of the contract 
was owned by 8. G. Myers, now deceased, who was the mother of feme 
plaintiff. 
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That said 8S. G. Myers died, leaving a last will and testament duly 
executed and proved and recorded, and in which she made disposition 
of the property in terms as follows: “I give to my daughter, 8. G. H. 
Myers (now Masters, and feme plaintiff), and her children, the house 
and lot, also the furniture in the house on the premises known as lot 
31, Pungo Town, in the town of Washington, N. C.” 

That said Sallie M. Masters was at the time of the execution and 
probating of said will unmarried, and that she does not now have and 
has never had any children. 

Upon these, the pertinent facts on the question presented, our deci- 
sions clearly hold that the feme plaintiff, Sallie 41. Masters, is the 
absolute owner in fee of the property, and the judgment of his Honor 
enforcing compliance with the contract is afirmed. See Cole v. Thorn- 
ton, 180 N.C. 90; Moore v. Leach, 50 N.C. 88, and cases cited. 

In Cole’s case, supra, the controlling principle is stated as 

(4) follows: “An estate to testator’s wife for life, then to their 

named daughter and her children, if any, but should the latter 

die leaving no children, then to the heirs at law of testator’s wife. The 

wife being dead, and the daughter being her only heir, and there never 

having been children born of the daughter, the latter takes an estate 
tail converted by the statute into a fee-simple title.” 

Affirmed. 





IN RE WILL ofr D. B. BRADFORD. 
(Filed 22 February, 1922.) 


1. Wills—Caveat—Marriage—-Statutes—Undue Influence—Evidence. 
Our statute revokes any will made before marriage, and evidence that a 
will had been made prior thereto is not evidence of undue influence in the 
procurement of a subsequent will made in favor of the wife of the deceas- 
ed. C. S., 4184. 


2. Wills—Caveat—-Widow—Undue Influence—Evidence. 

Evidence that the widow left the State after the death of her husband, 
under whose will she was a beneficiary, does not tend to show undue influ- 
ence on her part; and where the jury has accepted her explanation thereof, 
the caveators cannot successfully complain of prejudiciél error. 


3. Evidence — Deceased Persons — Statutes——Wills—Undue Influence — 
Transactions and Communications, 

The wife may testify that she was not aware that her deceased husband 

had made a will until after his death, as substantive evidence, and it is not 
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objectionable under our statute as being of a transaction with a deceased 
person. C. 8., 1795. 


4. Same—Third Persons. 


Where the will of the deceased husband in favor of his wife is contested, 
she may testify as a substantive independent fact, not prohibited by our 
statute, that excluding any dealings with her husband, she had nothing to 
do with his making the will, it being in effect that she did not procure it 
through third parties, though this may indirectly tend to prove a transac- 
tion with the deceased. C. 8., 1795. 


5. Wills — Caveat — Undue Influence—Husband and Wife—Disparity in 
Ages—Intent. 


Great disparity of age between the deceased husband and his second wife, 
who benefited by his will, sought to be set aside for her undue influence, and 
declarations of the former deceased wife that in appreciation of the kindness 
of the propounder, whom he afterwards married, they desired to adopt her, 
or that after her apprehended death the husband should marry her, is not 
evidence that the second wife procured the will through undue influence. 


6. Wills—Husband and Wife—Undue Influence-——Evidence. 


The mere fact that the deceased husband had left a will bequeathing a 
large proportion of his estate to his wife, will not be considered as evidence 
that she exerted undue influence over him in the making of the will. 


APPEAL by caveators from Horton, J., at November Term, 
1921, of PASQUOTANK. (5) 

D. B. Bradford died in Elizabeth City, November, 1918. His 
wife, aged 79, predeceased him in December, 1916, leaving no children. 
After his wife’s death, he lived with his nephew, J. B. Griggs, but after 
a few months he married Minerva I. Cross, a trained nurse, aged 23. 
At his death, he left surviving him his widow, the propounder, Minerva 
I, Bradford; Dr. J. B. Griggs, J. B. Fearing, and Mary Whitehurst, 
children of two deceased sisters; and D. B. Fearing, Keith and Wood- 
son Fearing, grandchildren of one of his deceased sisters, as his heirs 
at law. A year after his second marriage he executed this will, the 
principal bequests in which are that he bequeathed a fund to erect a 
handsome monument to the memory of his first wife, and $6,000 to 
the Episcopal Church towards building a parish house to the memory 
of said first wife and her mother; and gave to his nephews and nieces 
(together with previous property) $25,000. He also bequeathed $500 
to the Masonic order, and the rest of his estate he bequeathed to his 
widow (naming the items), excepting certain valuable real estate, de- 
vised to his heirs at law and to the heirs of his first wife. 

The only issue raised, and submitted to the jury upon the evidence, 
is the following: “Was the execution of the paper-writing purporting 
to be the last will and testament of D. B. Bradford as to the devises 
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and bequests therein to Minerva I. Bradford procured by the fraud 
and undue influence of said Minerva I. Bradford, as alleged?” to which 
the jury responded, “No.” Judgment accordingly; appeal by caveators. 


Aydlett & Simpson and Meekins & McMullan fcr caveators. 
Thompson & Wilson, S. C. Bragaw, and Ehringhaus & Small for 
propounder, 


Cuark, C.J. There is no allegation of any undue influence as to 
any of the other devises and bequests in said will nor as to the mental 
capacity of the testator, the sole question raised by caveators, his heirs 
at law, being as to the undue influence alleged to have been exerted by 
his wife. 

Our statute, C. S., 41384, revokes any will made prior to the marriage, 
and the testimony of the existence of such previous will cannot be 
therefore considered as evidence of undue influence. Means v. Ury, 
141 N.C, 248. 

Indeed, on a review of the evidence in this controversy, the 
(6) judge might almost have been justified in directing the jury to 
find that there was no evidence of undue influence by the pro- 
pounder. In this record there is no evidence that even a single time she 
ever mentioned the making of the will to him. The will was executed 
one year after his marriage to his second wife, and on the anniversary 
of their wedding, without any evidence of a knowledge thereof by her 
at the time of its being made. He died in November following. 

The exceptions may be briefly considered: The first exception was 
to the court’s refusal to admit the caveators to show that shortly after 
the death of her husband, Mrs. Bradford left Elizabeth City and has 
since resided in another state. She accounted for this, on cross-examina- 
tion, by stating that shortly after her husband’s death she received a 
telegram announcing her mother’s death, and left to be with her 
father in New York City, and has been with him ever since, except in 
this trial and on occasional visits here. The caveators have had the 
benefit, if there was any, of the testimony which trey sought to elicit. 

The second exception is to the exclusion of testimony that the morn- 
ing after her husband’s funeral the widow, at that time in conversa- 
tion with her brother-in-law, declined to be disturbed. 

In response to an inquiry, Mrs. Bradford testified that “independent 
of any relationship with Mr. Bradford, she had nothing to do with 
preparing the will, and that the first time she even saw it was after 
his death.” The question as asked and answered carefully excluded 
anything which grew out of any transaction between the testator and 
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the witness. It was entirely competent for her to say that the first 
time she saw the will was after the death of her husband. This cer- 
tainly was not a transaction with the deceased, and she could properly 
testify to this as a substantive independent fact. Lane v. Rogers, 113 
N.C. 171, and citations thereto in the 2d Anno. Ed. It was an indepen- 
dent fact, which did not involve any dealing with her husband. Watts 
v. Warren, 108 N.C. 514. 

Her statement that “excluding any relationship with Mr. Bradford 
(which means excluding any dealings with Mr. Bradford) she had 
nothing to do with preparing the will,” was simply a declaration that 
she did not do this through third parties, and the authorities are uni- 
form that a witness may testify to a substantive, independent fact, 
even though this may indirectly tend to prove a transaction with the 
deceased. Grandy v. Sawyer, 113 N.C. 42; Cornelius v. Brawley, 109 
N.C. 542. In this latter case the widow and devisee proved the finding 
of the will among the valuable papers. 

Besides this, the same witness testified to the same facts later 
without objection. Her testimony that after the testator’s death (7) 
“T did not go to the bank to get the will; I did not see it until 
after Mr. Bradford’s death” was competent. 

Exceptions 6 and 7 are to the testimony of Miss Edna F. Cox, a 
sister of Mrs. Bradford, to statements made by the first Mrs. Brad- 
ford in the presence and hearing of Mrs. Bradford regarding their 
wishes to adopt the propounder as their daughter in appreciation of 
kindness to them both, and that if that was not possible, that the pro- 
pounder, after the wife’s death (she being then in the hospital), should 
marry the testator. The caveators insist that (by reason of the disparity 
of their ages) the marriage between the propounder and the testator 
was an unnatural one, but this is not a proposition of law, and certain- 
ly, standing alone, as it did, it could not be considered as evidence of 
undue influence of the propounder in procuring the marriage, and, be- 
yond question, it would not tend to show that by undue influence she 
procured the execution of this will a year after the marriage. The mere 
fact that a husband bequeaths, as in this case, a large proportion of his 
property to his wife is not evidence that she exerted undue influence in 
procurement of the same. In re Peterson, 1386 N.C. 13; In re Cooper, 166 
N.C. 210. 

In this case the sanity and mental capacity of the testator are not 
denied; nor that he was an experienced and active business man; that 
every line of the will is in his own handwriting; that it was duly wit- 
nessed at his bank, and had been filed for months in his private deposit. 
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box in the bank, which he visited almost every day, and from which he 
had constant opportunity to remove and destroy it if so inclined. 


After a full and careful scrutiny of the record and all the exceptions, 


we do not see that the caveators have been in any wise prejudiced in 
the conduct of the cause by any ruling of his Honor. 


No error. 


Cited: Insurance Co. v. Jones, 191 N.C. 181; In re Will of Efird, 195 


N.C. 85; Moore v. Moore, 198 N.C. 511; In re Will of Tenner, 248 
N.C. 73. 


WwW 





T. HUSSEY er AL. TrapIng as ENTERPRISE CARRIAGH COMPANY v. 
ATLANTIC COAST LINE RAILROAD COMPANY. 


(Wiled 22 February, 1922.) 


Appeal and Error—Courts—Verdict Set Aside on One Issue. 


When it appears from the evidence, the charge of the court, and the ver- 
dict that the jury has committed a palpable error in the answer to one of 
the issues, it is the duty of the trial judge to set it aside to prevent a mis- 
carriage of justice. 


Same—Railroads—Damages—Penalties——-Statutes-—New Trials. 


In an action against a railroad company to recover damages to a shipment 
of goods and the penalty for the failure of defendant to pay the same within 
90 days, as allowed by C. S. 3524, the issues raised are entirely separate 
and distinct from each other, and the trial judge ma; set aside the verdict 
on the second issue, and retain that on the first one, for a retrial. 


Same—Evidence—Instructions—Questions of Law. 


In the plaintiff’s action to recover damages against a railroad company to 
a shipment of goods and a penalty for the failure of the defendant to pay the 
claim for 90 days, C. S., 3524, and the evidence tends only to sustain the 
plaintiff’s demand, on both issues, the judge may retain the verdict on the 
issue of damages answered in plaintiff’s favor, set aside the verdict on the 
second issue denying recovery of the penalty, and on the retrial of the second 
issue direct a verdict thereupon, on the same evidence, in plaintiff’s favor. 
Semble, the court could have so answered this issue as a matter of law on 
the first trial. 


4, Appeal and Error—Fragmentary Appeals—Separate Issues—Judgment 


—Verdict. 


Where the trial judge has set aside the verdict on one of the issues sub 
mitted, and after the retrial on the second issue appezl has been taken from 
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a judgment on the whole case, it does not come within the objection under 
the decision of Cement Co. v. Phillips, 182 N.C. 440. 


AppEAL from Allen, J., at November Term, 1921, of Epncr- (8) 
COMBE. 


Don Gillham for plaintiffs. 
Bridgers & Bourne for defendant. 


Ciark, C.J. This was an action, begun before a justice of the 
peace, to recover damages to shipment of freight, amounting to $66.20, 
with interest from 20 May, 1920, and for the penalty of $50 for delay 
of more than 90 days after filing claim to pay the same, imposed by 
law. C. §., 8524. Judgment was rendered for said amounts. On appeal, 
the evidence was that two barrels of oil, costing $64.94, plus freight 
($1.86) was shipped 23 April, 1920, from Rocky Mount to Tarboro; 
that when it arrived there was a loss as above stated, and the plaintilf 
filed a claim in writing for $66.20, on 20 May, 1920; that payment not 
having been made, this action was begun 238 June, 1921. The plaintiff 
introduced two witnesses to the above effect. The defendant offered no 
evidence, and upon the charge of the court, to which there was no ex- 
ception, the jury returned a verdict on the first issue: “$66.20, amount 
of claim.” 

As to the second issue, the court instructed the jury that if they 
found the amount of damages to be less than the amount claimed to 
answer— Nothing,” but if they found the amount to be that of the 
claim to answer “$50,” the penalty allowed by law. It was not 
denied that the claim had remained unpaid more than a year (9) 
after it was filed with the defendant. 

The jury having answered the second issue as to the penalty “No 
penalty,” the court set aside the verdict and directed the case to be 
tried by a jury as to that issue. The court instructed the Jury that if 
they believed the evidence, which was the same as above set out, to 
answer the issue as to the penalty $50, and the jury responded ac- 
cordingly. 

The defendant excepted to setting aside the verdict on the second 
issue, and that the court erred in instructing the jury on the second 
trial of that issue that if they believed the evidence to answer the is- 
sue, “The penalty $50.” 

There was no error in either particular. The jury having committed 
a palpable error in response to the second issue, it was the duty of the 
judge to set aside the verdict on that issue to prevent a miscarriage of 
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justice, In Benton v. Collins, 125 N.C. 90, the Court said: “On the 
question as to the power of the Superior Court to grant new trials on 
one or more of several issues, and to let the others stand, and the prac- 
tice of this Court to order new trials on particular or restricted issues, 
the authorities are numerous, and cover a long series of years. The 
following are some of them”: (Here followed a long list of authorities), 
adding: “Before such partial new trial, however, is granted, it should 
clearly appear that the matter involved is entirely distinct and sepa- 
rable from the matters involved in the other issues. and that the new 
trial can be had without danger of complication with other matters.” 

In this case the penalty was an entirely separate and distinct matter, 
and the jury having found the amount of the damages to be as claim- 
ed, the penalty followed as a matter of law. C. §., 3524, and upon the 
finding of the first issue the judge might have added the penalty of the 
judgment as a matter of law. It was unnecessary to submit the issue 
again to a jury, but the defendants cannot complain of this, and the 
jury, upon the same evidence, answered the issue $50. 

In Sumrell v. R. R., 152 N.C. 269, the Court held that in an action 
of this kind, when the finding of the jury is “for the full amount of the 
damages, the plaintiff is entitled to recover the penalty.” The right to 
the penalty attached automatically upon this finding on the first issue, 
and judgment could have been rendered by the court for the penalty as 
a matter of law, without submitting the issue to the jury. 

The case does not come up on the two separate appeals, which we 
condemned in Cement Co. v. Phillips, 182 N.C. 440, citing Joyner v. 
Reflector Co., 176 N.C. 277, and other cases, but the court properly 
rendered a judgment upon the whole case, and we find 

No error. 


Cited: Goodman v. Goodman, 201 N.C. 811; Batson v. Laundry, 
202 N.C. 563. 
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THE CONTINENTAL JEWELRY COMPANY v. EB. T. STANFIELD ann B. A. 
STEADMAN, Traping as STANFIELD & STEADMAN. 


(Filed 22 February, 1922.) 


1. Vendor and Purchaser—Sale—Implied Warranty. 


Where goods are sold without inspection the vendor impliedly warrants 
them to be at least merchantable. 


2. Same—Express Warranty—Contracts—Worthless Articles—Exchange 
— Consideration. 


Upon the sale of jewelry by sample with a written warranty that should 
any of the articles purchased fail to give absolute satisfaction to the user, 
the vendor would furnish new duplicate articles, upon their return, at his 
expense, the law will imply a warranty that they are merchantable or of 
some value; and where they are worthless, an exchange of like kind and 
quality would be of no benefit to the purchaser, and without consideration 
for their price, and he may recover without having complied with the terms 
of the warranty. 


3. Same-——Instructions—Verdict Directing, 


Where, notwithstanding a warranty in the sale of jewelry that they 
should be returned and exchanged for others of like kind and quality, there 
is evidence tending to show that the articles were absolutely worthless, the 
failure of the purchaser to offer them in exchange will not warrant the 
trial judge in directing a verdict for the vendor, and the issue should be 
submitted to the jury with proper instructions. 


AppeaL by defendants from Allen, J., at September Term, 1921, of 
[EXDGECOMBE. 

This action began before a justice of the peace to recover $192 and 
interest for jewelry purchased from the plaintiff. The plaintiff intro- 
duced an itemized and verified statement of account for $192; the de- 
fendants admitted that they bought some jewelry from the defendant 
company and signed contract for it; that three or four weeks after re- 
ceiving the jewelry it all turned out to be brass and not merchantable; 
that every piece they sold was brought back; that it was of no value, 
and they returned all of it to the plaintiff company by express after a 
lapse of probably ninety days. The defendants further testified that the 
stuff was wholly worthless and not salable; that the goods were reship- 
ped to the plaintiffs, and have never been returned to them. The 
plaintiff testified that it directed the goods to be shipped back to the 
defendants, who in turn denied they have received them. 


The defendants asked the court to instruct the jury that (1) if the 
goods were not of the kind specified in the contract, that is, that the 
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jewelry was not gold plated, or rolled gold plate or solid gold, and the 
jewelry sent was all brass, then the defendants had the right to return 
the same, and are not liable for the goods returned. 


(2) That if the jury find by the greater weight of the evi- 
(11) dence that the jewelry was not merchantable, but was unsalable 
and worthless, the defendants had the right to return the same, 

and are not liable for the goods returned. 


(3) That if the jury find by the greater weight of the evidence that 
the goods were returned by defendants to plaintiff and kept by it, then 
the defendants are not liable for the goods returned. 


These prayers were refused, and the defendants excepted, and the 
court instructed the jury if they believed all of the evidence in the 
case, as a matter of law the plaintiff is entitled to recover, and to an- 
swer the issue, “$192, and interest.” The jury so responded, and from 
the judgment entered the defendants appealed. 


H. D. Hardison and G. M. T. Fountain for plaintiff. 
W. O. Howard for defendant. 


CuarK, C.J. The plaintiff relies upon the contract which contains 
a provision, “Should any article purchased from us fail to give absolute 
satisfaction to the user, it must be promptly returned to us, and we will 
furnish free a new duplicate article, and return it at our expense.” But 
we think that if the articles were brass and not merchantable and of 
no value, as the defendants testified, to receive a “duplicate” thereof 
would have been no benefit to the defendants, and such provision would 
not be a defense to the plaintiff. The defendants were entitled to have 
the issue submitted to the jury upon that allegetion, and the second 
prayer of the defendants should have been given. "f the Jury had found 
that “the jewelry” was “not merchantable, was unsalable, and wholly 
worthless,” the defendants had the right to return the same, and are 
not liable for the goods returned, and it was also error for the court to 
instruct the jury that if they “believed all the evidence in the case, as 
a matter of law, the plaintiff is entitled to recover, and to answer the 
issue ‘$192, and interest.’ ” 

If, as a matter of fact, the goods were worthless and unmerchant- 
able, the provisions in the contract that the defendants might return 
any of it and receive another or other articles of the same grade was 
no warranty at all, except in form, and there was a total failure of 
consideration. These goods having been sold without opportunity for 
inspection, there was an implied warranty that they should be at least 
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merchantable. Main v. Field, 144 N.C. 310; Medicine Co. v. Daven- 
port, 168 N.C. 294; Ashford v. Shrader Co., 167 N.C. 46. 

The issues of fact arising upon the evidence, there being no plead- 
ings in this case begun before a Justice of the peace, should have been 
submitted to the jury upon proper instructions. 

New trial. 


Cited: Swift v. Etheridge, 190 N.C. 167; Swift and Co. v. Aydlett, 
192 N.C. 3834; Mills v. Bonin, 239 N.C. 502. 





(12) 
W. B. WATTS et aL. v. NORFOLK SOUTHERN RAILROAD COMPANY. 
(Filed 22 February, 1922.) 


1. Carriers—Railroads—Action—Consignee. 


The consignees of a shipment by common carrier are ordinarily the ones 
for whose benefit it was made and are entitled to maintain an action upon 
the contract, the question of title being dependent upon the intention of the 
parties. 


2. Same—Order, Notify—Statutes. 


The person to be notified on shipment to order of consignor has, under our 
statute, C. 8., 318, title for the purpose of a suit to recover damages and the 
statutory penalty, as fully as if the carrier had contracted with him direct, 
upon the presentation of the bill of lading properly endorsed and his tender 
thereof in good faith to the carrier, the statute being remedial of the com- 
mon law that there was no contractual relation between him and the carrier 
that would permit recovery for causes accruing before he had paid the draft, 
and had the bill of lading assigned to him. C. S., 290, 337. 


AppEAL by plaintiffs from Ferguson, J., at November Special Term, 
1921, of WASHINGTON. 

In July, 1920, the plaintiffs bought certain articles from the Farm 
Equipment Company of Raleigh, which delivered them to the defen- 
dant company at Raleigh for transportation to Plymouth, and issued 
its bill of lading to vendor. The shipment was made “Order, notify,” 
and the Farm Equipment Company attached a sight draft to the bill 
of lading and forwarded the same through the banks in the usual 
course of business. Plaintiffs were notified by defendant of the arrival 
of the shipment, and one of plaintiffs proceeded to the station of the 
defendant to obtain said property; on his way down he stopped at the 
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bank, paid draft in full, and securing the bill of lading, demanded the 
property from the defendant. When the car conta:ning the shipment 
was opened it was discovered that certain of the batteries had been 
broken and destroyed. The agent of the defendant then and there told 
the plaintiffs to take the said batteries and keep tae same subject to 
the order of the defendant company, thereby recognizing, as the plain- 
tiffs claim, the responsibility of the defendant to the plaintiffs for the 
same. The plaintiffs filed their claim with the defendant as required by 
the bill of lading, and instituted this action to recover their damages 
on failure of the defendant to pay the same. At the conclusion of the 
evidence for the plaintiffs, the court directed a nonsuit, and the plain- 
tiffs appealed. 


W. L. Whitley for plaintiffs. 
Small, MacLean, Bragaw & Rodman for defendant. 


CuarkK, C.J. The contract of shipment in this case was made 

(13) for the benefit of the plaintiffs, and they were entitled to main- 

tain an action upon the same. Nicholson v. Dover, 145 N.C. 18; 

Woodard v. Stieff, 171 N.C. 83, and numerous other cases, and it is 

elementary that the passing of title in sales depends upon the intention 
of the parties. Teague v. Grocery Co., 175 N.C. 195; 35 Cyc. 277. 

The trial judge seems to have followed the decision in Mfg. Co. v. 
FR. R., 149 N.C. 261, in granting the motion to nonsuit, which held 
that there was “no contractual relation between tne carrier and the 
payee on a draft with bill of lading attached when the shipment is 
made ‘Order, notify,’ and that the title does not pass until the draft is 
paid and the payee cannot recover damages to shipment sustained 
prior to that time nor the penalty for delay in trarsit.” But since the 
decision in that case, the law has been changed bv legislative enact- 
ment. C. 8., 290: “A carrier, in the absence of some lawful excuse, is 
bound to deliver goods upon a demand made either by the consignee, 
named in the bill for the goods, or, if the bill is ar. order bill, by the 
holder thereof, if such demand is accompanied by: . .. (2) Possession 
of the bill of lading and an offer in good faith to surrender, properly 
endorsed, the bill which was issued for the goods if the bill is an order 
bill.” It appears from the record that the plaintiffs fully complied with 
every requirement of this act. They had the bill properly endorsed, to 
which was attached at the time the paid sight draft, and they paid the 
freight charges demanded by the defendant, and the signed receipt for 
the goods delivered, the agent of the defendant noting thereon the dam- 
age. 
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C. 8., 318, 1s as follows: “A person to whom an order bill has been 
duly negotiated, acquires thereby: (1) Such title to the goods as the 
person negotiating the bill to him had, or had ability to convey to a 
purchaser in good faith for value, and also such title to the goods as the 
consignee and consignor had, or had power to convey to the purchaser 
in good faith for value; and (2) the direct obligation to the carner to 
hold possession of the goods for him according to the terms of the bill 
as fully as uf the carrier had contracted direct with him.” 

The plaintiffs, under this statute, by payment of the draft and the 
delivery to them of the attached bill of lading, were entitled to all the 
property called for in the bill of lading, and, in the event of a failure 
to deliver, to recover full compensation from the carrier, as complete 
as the consignor could have recovered had he remained the consignee. 

C. 8., 877, provides: “The endorsement of a bill shall not make the 
endorser liable for any failure on the part of the carner or previous 
endorser of the bill to fulfill their respective obligations.” Our statute, 
as above, is practically the same as the Federal Bills of Lading Act of 
29 August, 1916, as set out in the Federal Supp., 1918, 2d Ed., 72 et seg. 

Formerly the consignor alone could recover for damages sus- 
tained by goods in transit or the penalty for delay unless the (14) 
consignment was made in the name of the consignee. The as- 
signee of an “Order, notify” was only entitled to the goods in the con- 
dition that they were in when the assignment was made. This was an 
injustice for the consignor, after recelving payment of the draft attach- 
ed, had no inducement to sue for damages to the goods, or the penalty 
for the delay in transportation and the payer of the draft who suffered 
the loss from such damage and delay was without remedy. This was 
remedied by the above statute, which placed the assignee of such bill 
of lading, on payment of the draft attached, in the same status, with 
the same right to recover such damages to the goods and for any pen- 
alties and subject to the same defenses as formerly the consignor held 
in regard to such shipments. The judgment of nonsuit should be 

Reversed. 


Cited: Early v. Flour Mills, 187 N.C. 346; Davis v. Gulley, 188 
N.C. 82; R. R. v. Armfield, 189 N.C. 588; Temple v. RK. R., 190 N.C. 
440. 
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CITY OF KINSTON vy. ATLANTIC AND NORTH CAROLINA RAILROAD 


1. 


4, 


COMPANY and NORFOLK SOUTHERN RAILROAD COMPANY. 
(Filed 22 February, 1922.) 


Cities and Towns—Railroads—Street Improvements —~ Assessments — 
Railroads—Statutes—Municipal Corporations. 


The property of railroad companies abutting upon the streets of a city is 
liable to assessments for the paving and improvements thereon to the same 
extent as that of private owners, in proper instances, and where proper leg- 
islative authority is therefor shown. 


Same—Benefits—Necessity of Improvements. 


Where an act allows assessments to be made by a city on property abutt- 
ing on a street for pavements or improvements thereon, the legislative dec- 
laration on the subject is conclusive as to the necessity and benefit of the 
proposed improvements, and in applying the principle and estimating the 
amount as against the owners, individual or corporate, the court may inter- 
fere only in case of palpable and gross abuse. 


Same—Constitutional Law—Necessaries—Elections. 


A city, authorized under a private act to issue bonds. for street pavements 
and improvements and to assess the lands of owners abutting on the streets 
improved upon the approval of its voters, issued the bonds, assessed the 
owners accordingly, and finding it had insufficient funds, proceeded, under 
the provisions of C. 8., 2708, 2704, to assess the lands of a railroad company 
abutting upon streets paved and improved for its proportional part of the 
cost in accordance with the method prescribed by the statutes: Held, the 
general statutes expressly included railroads within its provisions as to 
assessments, the only question involved, and improvements of this character 
coming within the definition of “necessaries,” the assessments made under 
the general law against the abutting land of the railroad company are valid 
and enforceable; especially, as in this case, where the railroad company has 
acquired the fee-simple title to the land. 


Same—Private Acts, 


The general statutes authorizing cities and towns to issue bonds and 
assess abutting lands for improving and paving strects, and not requiring 
that the questions be submitted to the voters, are additional and indepen- 
dent of special or local laws (C. S., 2704), and where the latter require the 
question to be first submitted to the voters for their azproval, and these re- 
quirements have been fully met, under the private act, the transactions there- 
under complete and their validity unquestioned, a railroad company may not 
resist an assessment made under the general law, C. 8. 2708, 2704, upon the 
ground that the provisions of the private acts, requiring the approval of the 
voters, control the question of the validity of the assessments. Bramham v. 
Durham, 171 N.C. 196, cited and distinguished. 


Same—Ratifying Statutes. 


Where a city or town has proceeded under private acts to issue bonds and 
assess the lands of abutting owners for street paving and improvements, and 
for insufficiency of funds thus expended find it necessary to assess the lands 
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of a railroad company abutting on streets so improved, C. 8., 27038, 2704, a 
later act ratifying the private acts, evidently for the purpose of curing ap- 
prehended defects and to make the bonds a more safe and desirable invest- 
ment, cannot affect the validity of the proceedings under the general laws. 


6. Courts—Judicial Notice—Railroads——Leases. 


The question of primary and secondary liability for assessments for street 
paving and improvements between the defendants in this action being pre- 
sented, depending upon an interpretation of a lease given by the State of its 
railroad property to the defendant’s predecessor lessee, which has been sev- 
eral times before this Court in former litigation, the Court supplies the date 
and duration of this lease, which is important in the decision of the ques- 
tion, and which has been omitted from the record, it being for 91 years and 
4 months from 1 September, 1904. 


%. Cities and Towns—Municipal Corporations——Railroads—Leases—As- 


sessments——Street Improvements—Primary and Secondary Liability. 

While local assessments of abutting land upon city streets for paving and 
improvements are not regarded as taxes in the sense of a general revenue 
measure, they are referred to the power of taxation possessed and exercised 
by Government and held to be a special tax. Hence, where a railroad com- 
pany has leased a railroad for 99 years, and has subleased it to another, and 
the lessee road has covenanted to protect the lessor “from payment of taxes 
of any nature whatsoever,” it is held, while both of the railroad companies 
are liable for the assessment, that of the lessor is a primary one, though a 
covenant against assessments of this character has not specifically been 
made. 


8. Cities and Towns—Municipal Corporations—-Leases—Lessor and Les- 


see—Street Improvements—Assessments—Liens—Priority of Lien. 

It is within the authority of the Legislature to make assessments against 
the lands of a railroad company abutting on streets improved by a city a 
paramount lien on its franchise and property, not requiring that such lien 
be given in express terms if by correct interpretation the statute intends 
that it shall be conferred, and when so conferred, the lien will necessarily 
be construed as being superior to all others. 


9, Cities and Towns — Municipal Corporations — Assessments ~—- Liens — 


Priorities of Liens—~Taxes—Foreclosure—-Actions—Statutes. 

Where private acts of a Legislature gives a city the right to enforce 
assessments on lands abutting upon its improved streets as a lien against the 
property; and the city has, independently, under the general law, assessed 
the abutting land of a railroad company and its franchise, C. 8., 2717, pro- 
viding that if the “lien is not paid when due it shall be subject to the pen- 
alties now provided as in case of unpaid taxes’: Held, the lien so created is 
superior to all other liens and encumbrances, and may be enforced by decree 
of sale of the property and franchise of the railroad company. C. S8., 3462, 
3463. 


Cities and Towns — Municipal Corporations—Street Improvements — 
Statutes-—Assessments—Priorities. 

The provisions of C. 8S., 2718, that assessments made against abutting 
lands on streets paved or improved, shall be “from the time of the assess- 
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ment and confirmation thereof, a lien superior to any end all liens and en- 
cumbrances,” does not exclusively refer to subsequent liens; and the refer- 
ence to the date of confirmation is only to fix the time when the lien is con- 
clusively established, and when so established it takes the precedence over 
all liens then existent or otherwise. 


APPEAL by both plaintiff and defendants from Bond, J., at 
(16) Fall Term, 1921, of Lenor. 
Civil action, heard on case agreed. 

From the facts presented it appears that the Atlantic and North 
Carolina Railroad is a corporation owning a railroad franchise and 
property, etc., which extends through the city of Kinston, and the co- 
defendant is in possession of and operating the same under a lease of 
91 years and 4 months from and after 1 September, 1904, same having 
been made by the Atlantic and North Carolina Railroad to one How- 
land and acquired and held by the Norfolk Southern Railroad. That 
several of the streets of plaintiff cross the road and tracks of these com- 
panies at right angles and somewhat less, and that the said city, claim- 
ing to act under proper statutory authority, had entered in an extensive 
improvement of said streets, paving, etc., and have assessed a propor- 
tionate part of the cost against the defendants as abutting owners, and 
the action is to collect said amount from said companies by foreclosure 
of the alleged lien on the franchise and property of the companies and 
a judicial sale of same. There was denial of lability by both defen- 
dants, and a question presented, also, of primary anc. secondary liabil- 
ity of the two companies in case collection of said assessment should 
be successfully enforced. 

Upon the case submitted, the court entered the following 
(17) judgment: 


This case coming on to be heard upon the facts agreed and 
contentions of the parties signed by counsel and filecl with the record, 
upon consideration of said facts agreed and the contention of the 
parties, and after hearing argument of counsel, it 1s now considered, 
ordered, and adjudged that the said assessments, and each of them, 
which were levied under ch. 202, Private Laws of 1913, were duly and 
legally levied and constitute a lien upon the property of the defen- 
dants as is contemplated in and by ch. 202 of the Private Laws of 1913, 
but that such lien is subject to the right, privilege, and easement of the 
defendants and their successors as common carriers to continue to use 
the said property for rights-of-way purposes, and for all other rights 
and purposes requisite and needful to the defendants and each of them 
in the performance of their duties as common carriers, embracing with- 
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in this exemption from lien the depots, freight and passenger, of the 
defendants, and all equipment and property of every kind ineident to 
and necessary to the performance of their duties and carrying on of 
the business of common carrier. 


It is further ordered, considered, and adjudged that the assessments 
and each of them which were levied under ch. 56 of the Public Laws of 
1915 were duly and legally levied, and constitute a lien upon the prop- 
erty of the defendants as is contemplated in and by ch. 56 of the Public 
Laws of 1915, but that such hen is subject to the right, privilege, and 
easement of the defendants and their successors as common carriers to 
continue to use the said property for rights-of-way purposes, and for all 
other rights and purposes requisite and needful to the defendants and 
each of them in the performance of their duties as common carriers, 
embracing within this exemption from lien the depots, freight and 
passenger, of the defendants, and all equipment and property of every 
kind incident to and necessary to the performance of their duties and 
earrying on of the business of common carriers: Provided, that the 
triangular lot of land lying between the right of way of the defendant 
Atlantic and North Carolina Railroad Company and the Atlantic 
Coast Line Railroad Company and on the south side of Caswell Street, 
with a frontage of 321.9 feet, shall not be subject to the exemption from 
lien as hereinbefore provided. 

It is further ordered and adjudged that the costs of the proceeding 
be paid by the defendants. 

Both plaintiff and defendants appealed, assigning errors. 


Dawson, Manning & Wallace for plaintiff. 

W. F. Evans for defendant Atlantic and North Carolina Railroad 
Company. 

Rouse & Rouse for defendant Norfolk Southern Railroad Company. 


DEFENDANTS’ APPEAL 


Hoke, J. As the court understands, it is not contended by (18) 
appellant that the assessments in this instance are irregular as 
a matter of form, nor that the amount is excessive, but defendants ob- 
ject to the validity of the claim on the ground of lack of power in the 
city, statutory or otherwise, to make any assessments of this kind 
against defendant companies. First, because railroad companies do not 
come within the principle permitting assessments for local improve- 
ments against abutting owners. There is strong diversity of opinion on 
this question, but the decisions in this State, and they are in accord, 
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we think, with the better considered cases elsewhere on the subject, 
are in favor of upholding such assessments in proper instances, and 
where proper legislative authority therefor is shown. Durham v. Public 
Service Co., 182 N.C. 333; New Bern v. R. R., 159 N.C. 542; Comrs. 
v. R. R., 188 N.C, 216; Cicero v. City of Chicago, 176 Ill. 501; North- 
ern Pacific Ry. Co. v. Seattle, 46 Wash. 647; Sheley v. Detroit, 45 
Mich. 431; L. & N. R. R. Co. v. Barber Asphalt Co., 197 U.S. 430; 
Northern Indiana R. R. Co. v. Connely, 10 Ohio St. 159, and these and 
other decisions on the subject here and elsewhere are to the effect, fur- 
ther, both as to railroads and other abutting owners, that the legisla- 
tive declaration on the subject is conclusive as to necessity and benefit 
of the proposed improvements, and in applying the principle and esti- 
mating the amount as against the owners, individual or corporate, the 
court may interfere only in case of palpable and gross abuse. Felmet v. 
Canton, 177 N.C. 52; Justice v. Asheville, 161 N.C. 62; Tarboro v. 
Staton, 156 N.C. 504-509; Milwaukee, etc., Ry. v. Wisconsin, 252 US. 
100; French v. Barber Asphalt Co., 161 U.S. 324. And in the present 
case, as stated, there is no claim of abuse or oppression as to the 
amount assessed against the defendants or their property. Defendants 
except further that there is an entire lack of statutory authority for 
making the assessments which the action seeks to enforce. The facts 
show that a part of the assessments against defendants were for im- 
provements made under a statute applicable to the city of Kinston, 
Private Laws 1913, ch. 202. In that statute the city was authorized, on 
approval by popular vote provided for in the act, to issue coupon bonds 
to the amount of $100,000 in order to provide funds to pave generally 
and to improve the streets, to enlarge and extend its water-works and 
sewerage system, to enlarge and better equip its electric light plant, in- 
stall a fire-alarm, etc. The act further authorizes the mayor or council 
to pave, macadamize streets, sidewalks, and assess the amount, not to 
exceed one-third cost, against abutting owners of reel estate on either 
side of the street according to frontage, and that sucl assessment shall 

be a lien on said real estate payable in equal installments. It is 
(19) further provided that the right to pave and improve and assess 

abutting owners is extended to and includes all the streets of the 
city of Kinston, and the municipal government is further vested with 
all the powers conferred upon the city government by ch. 338, Private 
Laws 1905, in reference to assessing owners and collecting same. Refer- 
ring to the act of 1905, so incorporated, we find in section 9 that the 
assessment is declared a lien on the property of abutting owners, pay- 
able in equal installments, that on failure to pay either, the entire 
amount shall become due and enforceable against the property on 
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which lien is declared by suit in Superior Court at the instance of the 
city. In reference to this matter, the case agreed states further that 
pursuant to this chapter an election was held, the bond issue autho- 
rized, the bonds sold, and the money expended on the designated sub- 
jects, and there not being sufficient amount to pay for the assessments 
made, the municipal authorities, without an election, made an addi- 
tional issue of bonds for $50,000, which were sold and proceeds applied 
to payment of these improvements, for which a part of the present 
claim is made. It further appears that the Legislature, Private Laws 
1915, ch. 319, passed an act validating any proceedings relative to issue 
and sale of the $100,000 bonds, which had been made and expended 
under the former statute. The claim for improvements under the 
statute, to our minds, is put beyond question by a further finding that 
defendant companies, by virtue of a deed from the original owner, have 
the title in fee for the land on which their railroad lies in the city of 
Kinston, and covering all the right of way except an inconsiderable 
portion of the amount, probably at one of the crossings, and this un- 
doubtedly constituted defendants the owners for all purposes of all 
lands covered by the right of way, including that part of it abutting 
on either side of these intersecting streets. 

In Northern Pacific Railroad v. Seattle, supra, it was held, among 
other things, “That abutting property cannot be released from the 
burdens of an asscssment simply because the owner had seen fit to de- 
vote it to a use which may not be benefited by the local improvement.” 
And in reference to the claims for improvements made and assessed 
under the general municipal act of 1915, appearing in C. S., ch. 56, art. 
9, sec, 2703 et seg. This statute gives in explicit terms authority to 
municipal governments to assess abutting owners for strect improve- 
ments, especially referring to railroads, providing that such claims shall 
constitute a hen on the property and franchise of the company, ete. 
The public acts contain, also, provisions as follows, C. 8., 2704: “This 
article shall apply to all municipalities. It shall not, however, repeal 
any special or local law, or affect any proceedings under any special 
or local law for the making of street, sidewalk, or other improve- 
ments hereby authorized, or for the raising of funds therefor, but (20) 
shall be deemed to be additional and independent legislation for 
such purposes and to provide an alternative method of procedure for 
such purposes, and to be a complete act, not subject to any limitation 
or restriction contained in any other publie or private law or laws, ex- 
cept as herein otherwise provided.” There is no question presented in 
this suit as to the validity of the $100,000, or of the $50,000 additional 
bonds sold by the city authorities, or any other issue. The claim is for 
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assessments against abutting owners for their proportionate part of the 
amount for work that has been completed, and a perusal of the stat- 
utes show that ample legislative authority existed for such a procedure. 
It is contended for the appellants that the public act affords no au- 
thority for the assessment because of the existence of the private act 
referred to, ch. 202, Private Laws of 1913, and we are cited to Bram- 
ham v. Durham, 171 N.C. 196, as authority for this sosition. That was 
a case involving the validity of a bond issue, and it appeared that the 
publie act passed in 1915 authorized a bond issue without the approval 
of a popular vote. At the same session, 1915, the Legislature passed a 
special act by which the city of Durham was authorized, if the mea- 
sure was approved by popular vote, to make a bonc. issue of $300,000 
to construct, pave, and improve the streets and sidewalks of the city of 
Durham. The city authorities undertook to issue bonds for the purpose 
indicated without approval of the voters as the private act required, 
and the proposed measure was enjoined. It will be nated that both acts 
were in force and effect, and it was clear that the bond issue permitted 
to Durham only after a vote was mtended to provide for the entire 
work then contemplated, that it contained a clause repealing any and 
all laws inconsistent with its provisions, and the Court held that the 
private act, being still in force and requiring a popular vote, was in- 
consistent with the proposed issue without such vote and by correct 
construction it had the effect of exempting the city of Durham from 
the public statute, assuredly so while the private act was in force and 
intended to cover, for the present at least, the entire subject. But not 
so here, where the bonds authorized by the private statute had been 
voted on, the measure approved, and the bonds issued and sold. There 
was nothing, therefore, in the private act that interfered or was intend- 
ed to interfere with the power to proceed under the public statute, and 
to give full force and effect to the clause in C. 8., 2704, that the public 
act shall be deemed additional and independent legislation for the pur- 
post indicated, and shall provide an alternative measure for such pur- 
poses, “‘ete., etc.” The case presented is substantially similar to that of 
Fawcett v. Mt. Airy, 1384 N.C. 125. There the commissioners, 

(21) who had made and expended a bond issue under a private law, 
were upheld in providing for additional funds under the general 
powers conferred upon them. See, also, the interpretation of this case 
appearing in Ellison v. Williamston, 152 N.C. 147, where the Court, in 
delivering the opinion, said: “In Fawcett’s case, siwpra, the commis- 
sioners of Mount Airy had been empowered to submit to the voters a 
proposition to issue bonds to the amount of $50,000 for the purpose of 
‘procuring for the town a system of water-works and installing an 
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electric plant to furnish the town with water and light.’ The election 
was held, the measure approved, and the bonds issued and sold. It was 
subsequently disclosed that the bonds issued pursuant to this election 
were not sufficient for the purpose, and the commissioners, acting under 
the general authority vested in them by the law, issue bonds for the re- 
mainder of the cost. 

“There, as stated, the measure had been approved, and bond issue for 
the amount had been issued and disposed of. The force and effect of the 
act was at an end, and the statute having fixed no limit on the amount, 
as in Burgin v. Smith, 151 N.C. 561, it was held that the question as to 
residue of the required expenditure was an open proposition to be dealt 
with by the municipality under its general power to provide for the 
necessary expenses of the town.” It is fully understood, and has been 
repeatedly held, that the upkeep or repairs of streets, sidewalks, etc., 
is to be regarded as a necessary municipal expense, and requires no 
popular vote unless some law directly bearing on the subject may di- 
rect that such a vote be taken. See Hargrave v. Comrs., 168 N.C. 626, 
and ease cited, and the provisions of the private statute, ch. 202, Pri- 
vate Laws 1913, having been fully complied with, we see nothing in the 
facts as presented why the indebtedness incurred by the municipal au- 
thorities of Kinston does not constitute, in every way, a valid obliga- 
tion of the city. The position is in no way affected by the Private Laws 
of 1915, purporting to ratify the acts of the municipal authorities in 
reference to the bond issue under the Private Laws of 1918, ch. 202. 
The statute of 1915 was evidently passed at the instance of the holders 
or proposed purchaser of the bonds, merely in order to cure apprehend- 
ed defects of procedure, and thus make the bonds a more safe and de- 
sirable investment. No such defects, real or supposed, are set forth in 
the record, and in our minds this statute has no bearing on any ques- 
tion presented. 

In the appeal of defendants the question is also raised and duly pre- 
sented as to which of the defendants is primarily hable for these assess- 
ments in case liability is established. As heretofore stated, this depends 
on the proper construction of the lease of the Atlantic and North Caro- 
lina Railroad to the Howland Improvement Company, and under which 
the Norfolk Southern controls, and is now operating the lessor’s 
road. We do not find the exact date of duration of this least in (22) 
the record, except that it is a lease of extended duration. Being a 
matter of very great interest, however, and affecting an important piece 
of State property, and having been fully presented to the Court in sev- 
eral suits where questions concerning it were involved, we feel Justi- 
fied in giving the date and duration, as stated, for 91 years and 4 
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months from 1 September, 1904. See copy in R. R. v. R. R., 147 N.C. 
372. The clause of this lease more directly pertinent is in terms as fol- 
lows: ‘And the said lessee does further covenant to and with the said 
lessor that it shall pay, in addition to the rental reserved as aforesaid, 
and as a part of the rent to be paid for the property herein described, 
all taxes imposed upon the said leased property or upon the franchise 
of the said Atlantic and North Carolina Railroad, or its income whether 
by the State of North Carolina or any county, city, town, or township 
thereof, or by the United States, all such taxes shall be paid by the 
lessee so as to entirely relieve the lessor from payment of taxes of any 
nature whatever during the continuance of this lease, upon the prop- 
erty leased or upon the franchises of the lessor, or its income from the 
leased property,” ete. It is not claimed or contended that the clause in 
question is not binding on the Norfolk Southern Railroad, and we are 
of opinion that by correct interpretation, it constitutes the Norfolk 
Southern Railroad the assignee of the Howland Irmprovement Com- 
pany, the primary debtor in reference to plaintiff’s claim. 

While local assessments of this kind are not regarded as a tax in the 
sense of a general revenue measure, we have several times held that the 
right to enforce them is referred to the power of taxation possessed and 
exercised by government. They have been frequently denominated and 
held to be a special tax, in transactions of the kind presented here, and 
in this connection the length of the lease extending past the ordinary 
life of the improvement, in its benefit or burdens, has been allowed 
great weight. Chicago R. R. v. Kansas City, 75 Ken. 167; Cemetery 
Co. v. Phila., 93 Pa. 129; Erte v. Church, 105 Pa. 273; Gibbs v. Bank, 
198 Ill. 807; Curtis v. Pierce, 115 Mass. 186; Harvard College v. Bos- 
ton, 104 Mass. 470-483. From the purpose and dure:tion of the lease, 
from the broad and inclusive nature and meaning of the language 
used, a covenant protecting the lessor “from paymert of taxes of any 
nature whatever,’ and from the better considered decisions on the sub- 
ject, we are clearly of opinion that while the claim has been properly 
adjudged against both defendants, the primary lability between the 
two is on the lessee, the Norfolk Southern Railroad. 

On defendants’ appeal we find no error, and the judgment is 

Affirmed. 


PLAINTIFF'S APPEAL. 


(23) Plaintiff excepted and appealed from the refusal of his Honor 
to give judgment of foreclosure and sale as against the defen- 
dant railroads to the extent that the same would interfere with the op- 
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eration of the road and the discharge of their duties as common car- 
riers. 

It is very generally held that the Legislature may make these assess- 
ments a paramount lien on the franchise and property of a railroad, 
and in order to such an effect, it is not necessary for a statute to give 
such lien in express terms if by correct interpretation it intends that 
such a lien shall be conferred. And it has been held that in creating a 
lien for these assessments for local improvements against abutting 
property, the statute necessarily intends it shall be the superior claim, 
for otherwise such property could be effectually or very largely with- 
drawn from bearing its proportionate share of burdens required by the 
public weal. Speaking to the question of Drainage Comrs. v. Farm 
Asso., 165 N.C. 697-702, a case substantially similar in principle, Chief 
Justice Clark said: “An analogous instance is the assessment of abut- 
ting proprietors for street improvements or upon landowners for build- 
ing a county or township fence, all of which take priority over the hold- 
er of a mortgage, because the mortgagor can convey no exemption from 
public burdens which he does not himself possess.” See, further, Bald- 
win v. Meroney, 173 Ind. 574, reported also in 80 L. R. A. (N'S.), at 
page 761, with a full and learned editorial note on the subject; Dress- 
man v. Farmers Bank, 100 Ky. 571; Seattle v. Hill, 14 Wash. 487; 25 
R. C. L. See page 188, title Speciai and Jocal Assessments, secs. 100 
and 101. In the present ease the private statute applicable to a portion 
of these claims, ch. 202, Private Laws 1913, and incorporating part of 
ch. 338, Private Laws 1905, gives the right to enforce the lien against 
the “property.”’ And in the public statute, C. 8., ch. 56, made as a com- 
plete act in itself and in addition to any local legislation appertaining 
to the subject, a hen is given in express terms against abutting railroad 
property and its franchise. In section 2713 of the act it is made “from 
the time of the assessment and confirmation thereof, a lien superior to 
any and all lens and encumbrances,” and this by correct interpretation 
does not refer to subsequent liens, but the reference to the date of con- 
firmation is only to fix the time when such lien is conclusively establish- 
ed and when so established it takes preeedenee over all liens existent or 
otherwise. And further, in section 2717, the law provides, if the “lien is 
not paid when due, it shall be subject to the penalties now provided as 
in case of unpaid taxes.” Thus showing a clear purpose of the Legisla- 
ture to make the lien effective and superior to any and all other liens or 
encumbrances. It would be an idle thing to confer such a lien and 
then withdraw any and all means for its effective enforcement, (24) 
and in our opinion the lien in question here, when properly 
established, amounts to a statutory mortgage, having preference, as 
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stated, over any and all liens and encumbrances ex'stent or otherwise, 
and to be enforced by decree of sale of the property and franchise, as 
in other cases provided, C. 8S. 3462-8463; James v. R. R., 121 N.C. 523, 
and modified as to cases concerning property under Federal jurisdiction 
in Julian v. Trust Co., 193 U.S. 93; Pipe Co. v. Howiand, 111 N.C. 615; 
Gooch v. McGee, 88 N.C. 60. 

There is error, and this will be certified that a proper judgment of 
foreclosure and sale be entered. 

Error. 


Cited: Berry v. Durham, 186 N.C. 425; Gunter v. Sanford, 186 N.C. 
457; Bank v. Watson, 187 N.C. 111; Blair v. Comrs., 187 N.C. 490; 
Road Comm. v. Comrs., 188 N.C. 365; Hahn v. Fletcher, 189 N.C. 731; 
Farrow v. Ins. Co., 192 N.C. 150; Coble v. Dick, 194 N.C. 738; In re 
Assessment against Railroad, 196 N.C. 761; Saluda v. Polk County, 
207 N.C. 188; Raleigh v. Bank, 223 N.C. 298; Goldsboro v. R. R., 241 
N.C, 225; Roberts v. Bottling Co., 257 N.C. 658. 





H. H. JOHNSON v. T. B. YATES ET At, 
(Filed 22 February, 1922.) 


1. Liens—Artisans—Common Law—Statutes—Police Powers. 

C. 8., 2485, is within the police power of the State and in addition to the 
common-law lien given artisans on personal property repaired by them, 
while in their possession, for the reasonable value of the repairs, provides 
for its enforcement by foreclosure in accordance with its stated terms. 


2. Same—Vendor and Purchaser—Contracts—Mortgages—Priorities. 

C. §., 2485, giving to artisans a lien for the reasonable value of their work 
done on personal property while retained in their possession, with a pre- 
scribed method of foreclosure for the enforcement of the lien, enters into 
every contract of sale of personal property, whether by chattel mortgage to 
secure the balance of the purchase price or other, mace between the vendor 
and purchaser, and when enforceable, is superior to the vendor’s lien or that 
created by the mortgage. 


8. Same—Legal Possession—Rights Implied. 

The requirements of C. S., 2485, that the lien in favor of the artisan mak- 
ing repairs on personal property shall attach under the provisions of the 
statute, only where made at the instance of the owner “or the legal posses- 
sor of the property,” includes within its terms all persons whose authorized 
possession is of such character as to make reasonable repairs necessary to 
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the proper use of the property, and which were evidently in the contempla- 
tion of the parties. 


4. Same—Automobiles. 


Where the vendor of an automobile takes a purchase-money mortgage and 
transfers the possession to the vendee for an indefinite period, it is with the 
implied authority in the vendee that he may use the machine and Keep it in 
such reasonable and just repair as the use will require; and where, at his 
instance, a mechanic has repaired the same, his reasonable charge for such 
repairs creates a lien on the automobile, retained in his possession, superior 
to that of the vendor’s mortgage. 


CLARK, C.J., dissenting. 


APPEAL by defendants from Bond, J., at the Fall Term, 1921, 

of WAKE. (25) 
Civil action, heard on case agreed. 
The following are the facts submitted: 


“1. Plaintiff is, and was at the time this controversy arose, a citi- 
zen and resident of Franklin County, N. C., and defendants were at 
said time and are citizens and residents of Wake County, N. C., and 
engaged as a partnership in business as mechanics and artisans in ex- 
pert automobile repairing under the name of Auto Repair and Welding 
Company, with their place of business in Raleigh, N. C. 


“2. On or about 22 May, 1920, plaintiff sold one J. W. Stewart a 
Liberty Six automobile, motor No. 727580, model 1919, taking from 
said Stewart a chattel mortgage and note in the sum of $500 as balance 
purchase money for said automobile. 


3. The chattel mortgage, a copy of which is attached hereto and 
made part of this agreement, was duly recorded on 22 May, 1920, in 
Book 323, page 323, in the registry of Franklin County. 


“4. Various payments have been made on said note by J. W. 
Stewart, and the balance now due and unpaid is $117. 


“5, On 3 December, 1920, subsequent to the recording of said chat- 
tel mortgage and note, J. W. Stewart, without the actual knowledge 
and without the actual consent of plaintiff, and without notifying plain- 
tiff, drove the said automobile to the shop of defendants in Raleigh, 
Wake County, N. C., and at the request of said Stewart certain repairs 
were made on said automobile by defendants, which increased the 
value thereof, and a just and reasonable charge for the work done and 
material furnished in making said repairs is $460.55, and bill for said 
amount was rendered to J. W. Stewart and not paid by him within 
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more than ninety days after the repairs were made, and said bill has 
never been paid. 


“6. That at the time said repairs were made, defendants had no 
actual knowledge of the existence of the mortgage from J. W. Stewart 
to plaintiff, and had no actual knowledge of any irdebtedness of said 
Stewart to plaintiff. 


“7, That at the time of making said mortgage and at the time of 
the driving of said automobile to the shop of defendants in Raleigh, 
J. W. Stewart was a resident of Franklin County, N. C. 


“8. The repairs to said automobile were raade by the defen- 
(26) dants without actual knowledge or actual corisent of plaintiff. 


“9, At the time said repairs were made, J. W. Stewart was 
in possession of said automobile as mortgagor under the mortgage held 
by plaintiff as mortgagee, and said Stewart had bean in possession of 
said automobile at all times since the execution of said mortgage, and 
was using and driving same with the knowledge and without objection 
on the part of the mortgagee. 


“10. That after the repairs were made, and as soon as plaintiff as- 
certained that said automobile was In possession of the defendants, he 
made demand for the possession of same for the purpose of foreclosing 
his mortgage and thereby collecting the balance due on the note of J. 
W. Stewart, but defendants refused, and still refuse, to deliver the au- 
tomobile to plaintiff, claiming the right to hold said automobile and sell 
it under the provisions of C, 8., 2435, and apply the proceeds to the 
payment of their bill for repairs ahead of plaintiff’s claim for balance 
due on the note of J. W. Stewart secured by mortgage. 


“11. Plaintiff claims the right to the possession of said automobile 
under his mortgage and the right to sell same under the mortgage and 
apply the proceeds to the satisfaction of balance due on note of J. W. 
Stewart ahead of payment of the bill of defendants Zor repairs. 


“12. That said automobile is now in possession of defendants, and 
has at all times been in their possession since it wes first left at their 
shop by J. W. Stewart to be repaired. 


“13, That the purpose of the submission of this controversy is to 
determine whether the plaintiff, by virtue of his mortgage, is entitled 
to the possession of said automobile and has right to sell same under 
said mortgage and apply the proeceds of sale first to the satisfaction of 
balance due on note of J. W. Stewart, or whether the defendants have 
the right to retain possession of said automobile and sell same under 


N.C.] SPRING TERM, 1922. 29 


JOHNSON v, YATES. 


the provisions of C. 8., 2435, and apply the proceeds first to the pay- 
ment of the charge of defendants for repairs.” 


Submitted by consent of plaintiff and defendants. 
Upon the facts judgment was entered for plaintiff, and defendants 
excepted and appealed. 


Wiliam H. and Thomas W. Ruffin for plaintrff. 
Murray Allen for defendants. 


Hoxe, J. C. 8., 2485, provides as follows: “Any mechanic or arti- 
san who makes, alters, or repairs any article of personal property at the 
request of the owner or legal possessor of such property has a lien 
on such property so made, altered, or repaired for his just and 
reasonable charge for his work done and material furnished, and (27) 
may hold and retain possession of the same until such just and 
reasonable charges are paid; and if not paid for within thirty days, if it 
does not exceed $50, or within ninety days if over $50, after the work 
was done, such mechanic or artisan may proceed to sell the property so 
made, altered, or repaired at public auction, by giving two weeks public 
notice of such sale by advertising in some newspaper in the county in 
which the work may have been done, or if there is no such newspaper, 
then by posting up notices of such sale in three of the most public 
places in the county, town, or city im which the work was done, and 
the proceeds of the said sale shall be applied first to the discharge of 
the said lien and the expenses and cost of keeping and selling sue! 
property, and the remainder, if any, shall be paid over to the owner 
thereof.” This statute, passed in the valid exercise of the police powers 
of government, is applicable to any and all contracts by mortgage or 
otherwise subsequently made and entered into, and affects their mter- 
pretation to the extent that its provisions are pertinent. House v. 
Parker, 181 N.C. 40; White v. Kincaid, 149 N.C. 415; Brine v. Ins. 
Co., 96 U.S. 627; Bishop on Contracts, sec. 487. In its effect and pur- 
pose the law is in affirmance of the common-law lien given to artisans 
who have altered or repaired articles of personal property and are in 
possession of same, with the superadded right of foreclosure by sale in 
order to make the hen effective, and from a perusal of the terms, it 
clearly appears that where such a claim is allowed to prevail it is, and 
is intended to be, a primary lien, superior to that by an existent mort- 
gage or others. The statute providing that the mechanic or artisan may 
hold and retain possession till his reasonable cost and charges are paid, 
and the power of foreclosure conferred being by sale of “the property” 
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itself and not of any special interest therein. A further consideration 
of the statute will disclose that the lien provided for ean only arise 
when the alterations or repairs are made at the instance of the “owner 
or legal possessor of the property.” And from the meaning and purpose 
of the statute, and under the authoritative and better considered de- 
cisions dealing with the subject, both in the application of the common- 
law principles involved and in the construction of statutes of similar 
import, these terms must be understood and interpreted to imelude all 
owners of the property and all persons in possession and use of same 
with the knowledge and assent of the owner and under circumstances 
giving express or implied authority from him to have such reasonable 
and necessary repairs made as may be required in the use of the prop- 
erty contemplated by the parties. Smith Auto Co. v. Kaestner, 164 

Wis. 205; Mortgage Securities Co. v. Pfaffraan, 177 Cal. 109; 
(28) Reeves & Co. v. Russell, 28 N.D. 265; Watts, Trustee v. Sween- 

ey, 127 Ind. 116; Broom & Son v. Dale & Sons, 109 Miss. 52; 
Case v. Allen, 21 Kan. 217; Drummond Carnage Co. v. Mills, 54 Neb. 
417; Hammond v. Danielson, 126 Mass. 294; Ruppert v. Zang, 73 N.J.L. 
216; City Nat. Bank v. Laughlin (Texas Court of Appeals), 210 S.W. 
617; Wilhams et al. v. Allsup (10 C.B.}, 142 Eng. Reprints, p. 514; 1 
Jones on Liens, sec. 744; 6 C. J., p. 1188. In illustration and support of 
the position as it prevailed at common law in case where a dray 
wagon, under a duly registered valid mortgage, was left with the mort- 
gagor for use in the latter’s business, and the same was repaired at the 
instance of the mortgagor, on a question of priority of the mechanic’s 
lien, it was held that where a mortgagee permits the mortgagor of chat- 
tels to retain and use them, authority is impliedly conferred upon the 
mortgagor to have necessary repairs done on the chattels and the lien 
of an artificer for repairs done under employment of the mortgagor 
will have priority over the lien of a mortgage, although the latter be 
duly recorded. And in the case from the English court of Williams et 
al. v. Allsup, a mortgagor in possession and use of a ship, with assent 
of the mortgagee, had certain necessary repairs dcne thereon, it was 
claimed that a certain statute had modified the common-law principle 
giving the mechanic’s lien the preference. In rejecting the position con- 
tended for Byles, J., speaking to the instant question said: “The mort- 
gagees have permitted the mortgagor to be in the uncontrolled posses- 
sion of the vessel; and it should seem to have been a mortgage for an 
uncertain and undefined period. Now, as it is obvious that every ship 
will from time to time require repairs, it seems but reasonable, under 
circumstances like these, to infer that the mortgagor had authority 
from the mortgagees to cause such repairs as should become necessary 
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to be done upon the usual and ordinary terms. Now, what are the usual 
and ordinary terms? Why, that the person by whom the repairs are 
ordered should alone be liable personally, but that the shipwright 
should have a lien upon the ship for the work and labor he has expend- 
ed on her.” And on statutes enacted in affirmance and extension of the 
common-law principle and expressed in terms exactly or substantially 
similar to the one before us, in Broom v. Dale, 109 Miss., supra., the 
Court held: “Under Code 1906, sec. 3075, which is merely declaratory 
on the common law, and which provides not only that a mechanic may 
retain, in his possession, any article which he repairs until the price of 
his labor and material furnished shall be paid, but also provides for the 
enforcement of the lien, where a mechanic repaired an automobile, the 
repairs being ordered by the person in possession, who was apparently 
authorized to contract for same. Such mechanic has a lien for 

his labor, which takes precedence over the rights of the vendor (29) 
of the machine who sold it, reserving title to secure payment. 

but transferred the possession to the party ordering the repairs.” And 
in Securities Co. v. Pfaffmann, 177 Cal., supra, the Court held: “Under 
sections 3050-52 of the Civil Code, the possessory lien of the improver 
or repairer of personal property is superior to the preéxisting lien of a 
chattel mortgage.” And in Smith v. Kaestner, 164 Wis.: “The me- 
chanie’s lien, given sec. 3343, Stats., for repairs upon personal property 
is superior to the lien of a duly filed prior mortgage upon the property.” 
This was an action of replevin by the vendor holding a mortgage for 
the purchase price, which had been left in possession of purchaser for 
use, and which had been repaired at her instance, Vinje, J., delivering 
the opinion, after stating that there was conflict of opinion in claims 
dependent upon the common-law principles alone, said: “In view of 
the provisions of our statutes we need not consider the question of the 
priority of the common-law lien over an antecedent mortgage. Section 
3343 expressly gives the mechanic a prior hen when he has made the re- 
pairs at the request of the owner or legal possessor of the property, for 
it says that in such case he may retain possession of the property until 
his charges are paid. In the case the defendant (the purchaser) was 
the legal possessor and the repairs were made at her request. The 
clause ‘and may retain possession of such property until such charges 
are paid’ contains no exception in favor of prior-hen claimants, and the 
court can make none. When the repairs are made at the request of the 
owner or legal possessor of the repaired property, the statute insures 
possession thereof in the mechanic till his just and reasonable charges 
are paid.” And speaking generally to the question of priority in Jones 
on Liens, sec. 744, the author says: “It is certain that the mortgagor 
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cannot by contract create any lien which shall have priority over the 
mortgage. But the mortgagee’s authority for creating the len may be 
implied, and the implication arises from the mortgagor being allowed 
to remain in possession of the property and to use it for profit.” There 
are cases apparently to the contrary in some of the other states, but we 
do not consider it necessary or desirable to make extended references 
to these decisions. Some of them proceed on the principle that the lien 
claimed, not being made dependent on retention of possession, was en- 
tirely statutory, and as the statute in terms established no priority, the 
mortgage of prior registry would hold its preference, This seems to be 
the position approved in Shaw v. Webb, 1381 Tenn. 173. In others in- 
terpreting the common-law principle it has been held that the right to 
incur the charges claimed to the owner’s prejudice was not implied 
from the possession and use allowed by the owner to the person who 

made the contract for the services rendered. Thus, in Storms v. 
(80) Smith, 187 Mass. 201, it was decided that a claim for storage of 

furniture incurred by the mortgagor in possession should not 
prevail as against the mortgage of prior registry, the right to incur such 
a charge not being implied from the possession allowed to the mort- 
gagor. But the same Court, in Hammond v. Danvelson, 126 Mass., 
supra, held that in case of repairs to a hack the artisan’s lien had prior- 
ity, it appearing that the use of the hack was contemplated. But in 
none of these cases, so far as examined, was the priority of the artisan’s 
lien denied, where, as in this instance, the statute in affirmance of the 
common law gives to the artisan the right to retain the property til 
the reasonable repairs are paid for, with the further right to sell the 
property for same, and, where the repairs in question are made at the 
instance of the owner himself, or legal possessor, that is, one to whom 
the owner has given possession, and under circumszances clearly con- 
templating that the property should be kept in use by the possessor and 
the necessary and reasonable repairs made. It is clear that on the facts 
presented and on others in like case, the vendor of an automobile tak- 
ing a purchase-money mortgage, and who transfers the possession to 
the vendee for an indefinite period, does so in contemplation that the 
machine is to be used and kept in use, and with the implied authority 
to have such reasonable and just repairs made as will be required by 
the purpose contemplated. It is urged upon our attention that on au- 
thority with us, where a vendor takes a purchase-money mortgage 
which is duly registered, the title is considered as never having passed 
to the vendee, but that the vendor remains continuously the owner, and 
for the purpose of shutting off existent lens this is undoubtedly truc. 
Furthermore, it is the recognized principle in this jurisdiction that a 
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mortgagee, after default, is regarded as the owner, with the right of tak- 
ing possession of the property at will. Hinson v. Smith, 118 N.C. 508. 
But the principle we uphold and apply in this case is not in contraven- 
tion of these rulings. Here the statute, as stated, gives the prior lien for 
repairs, Whenever they are made at the instance of the “owner or legal 
possessor,’ and our decision rests upon the position that the mortgagor 
is such legal possessor, having implied authority from the owner, the 
mortgagee, to contract for repairs and subject the machine to the lien 
as provided. Again, we are referred to various decisions in this State to 
the effect that in order to a valid mechanie’s lien there must be a per- 
sonal debt upon which it may be based. The cases where this principle 
has been upheld were those involving claims for a mechanic’s lien of 
real estate, coming under other provisions of other laws, C. 8., 2483, 
et al., as in Kearney v. Vann, 154 N.C. 311; Weathers v. Borders, 124 
N.C. 618, or if against personalty the property was in the posi- 
tion of fixtures and the artisan Was never In possession of same. (31) 
Thus, in Baker v. Robbins, 119 N.C. 289, the claimant had made 
repairs on a stationary boiler used in operating a sawmill, and was 
never in possession of the boiler within the purview and meaning of the 
statute we are now considering. While some of the expressions in this 
opinion may militate against the validity of the defendants’ lien, a per- 
usal of the opinion will show that it proeeeded upon the theory that 
the claimant was not in possession of the property, and had never been. 

On the facts set forth in the case agreed, we are of opinion, and so 
hold, that defendant’s claim for reasonable repairs made at the in. 
stance of the legal possessor and under the implied authority of the 
mortgagee, has the prior lien, and this will be certified that judgment 
may be entered and enforced pursuant to law. 

Reversed. 


Crark, C.J., dissentmg: The sole question presented by this ap- 
peal is whether the plaintiff, who retained title to an automobile by 
virtue of a chattel mortgage, executed at the time of the sale, for the 
balanee due on the purchase money, which was duly recorded in the 
resident county of the mortgagor and mortgagee, is entitled to priority 
in the payment of balance due on his debt secured by said mortgage, 
over the lien of a mechanie for repairs on said automobile made in a 
county other than that of the mortgagor’s residence without the knowl- 
edge or consent of the mortgagee. The trial court rendered judgment in 
favor of the mortgagee, and the defendant, claiming the mechanic's 
lien, appealed. 
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Baker v. Robbins, 119 N.C. 289, is practically on “all fours” with the 
present case. In that instance the mortgagor of a sawmill boiler, with- 
out the consent or knowledge of the mortgagee, employed the plain- 
tiff mechanic to repair the boiler. The latter filed his len for repairs, 
claiming priority over the recorded mortgage. The Court held: “This 
case falls under the doctrine laid down by the Court in Hanch v. 
Ripley, 127 Ind. 151, where it was held that the lien of a mortgage is 
superior to a subsequent lien created by statute.” 

In Smoak v. Sockwell, 152 N.C. 508, this Court held that where a 
chattel mortgage for the purchase money of a mule was properly regis- 
tered in the county of the mortgagor’s residence as required by Rev. 
1905, sec. 982 (now C. §., 3811), the mortgagee could recover the mule 
wherever found. The plaintiff in this case, simultaneously with the con- 
veyance of the automobile, having taken a mortgage, the title was 
never for an instant out of the plaintiff. Bunting v. Jones, 78 N.C. 242, 
and the numerous citations to that case in 3 Anno. Ed. There is no re- 

lease or waiver even alleged against the vendor, who has re- 
(32) mained at all times the owner of the legal title to the property 
sold. 

There is no implied waiver, from the mere fact that the purchaser is 
allowed to use and operate the machine, of the owner’s right to take 
possession of the property on nonpayment of the balance due. The 
vendee was not the agent of the vendor. He was tenant at will and had 
no more right to give a lien for repairs thereon than to sell it or to 
mortgage it. He could not “improve the owner out of his property.” 

It is true the defendant has placed his work upon the machine, but 
he has acquired thereby a lien only on the mortgagor’s interest thereon. 
It was exactly the case as if a party in possession of a stolen or bor- 
rowed mule had placed him in a livery stable to board without the 
knowledge or consent of the owner. In such case he would lose his lien 
for the feed. The defendant was negligent in thet he did not make 
proper inquiry as to the ownership or did not take the precaution to 
wire to the county-seat of the owner’s residence. If he did not take this 
trouble it was his own fault. 

On the other hand, the owner of the machine hac| his money invested 
therein, and he was guilty of no negligence whatever. He took his mort- 
gage for the purchase money, and had it recorded 11 the manner requir- 
ed by law. He had no means by which he could prevent the mortgagor 
from driving the machine into another county, and could give no notice 
beyond the registration of the mortgage, whereas the mechanic could 
and should have ascertained the ownership before placing the repairs 
on the machine. 
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The owner has done all that the law required, and has a right to re- 
cover the money due him on the property, to which he still holds the 
legal title until the purchase money is paid in full. The mechanic has 
put his labor on the machine, but he took no care to ascertain before- 
hand the ownership of the property. As between the two claims, the 
owner has complied with the law in every respect and been negligent 
in nothing, and should not lose his lien in favor of the subsequently 
accruing claim for repairs to a party who was negligent. 

This doctrine has always been observed as to mules and other an- 
imals who can be carried from county to county, and it is doubly es- 
sential that it should be enforced in the case of automobiles, which can 
be moved rapidly not only to other counties but to other states, and as 
to which the registration plate gives a better opportunity to inquire as 
to the ownership of the property than could be ever afforded to the 
owner of a mule or horse, as to which, as in Smoak v. Sockwell, supra, 
it was held in an opinion by Hoke, J., that “the mortgage having been 
duly registered according to the statute, was a valid lien on a mule 
wherever the same could be found.” 

The importance of the priority claimed by the defendant in 
this case is clear from the fact that the amount of repairs claim- (33) 
ed as a lien by the mechanic 1s $460.55 on an automobile that 
cost $500 originally, and the assertion of the priority of the len for re- 
pairs will wipe out the balance due on the mortgage of $117. 

Registration of the mortgage upon a proper probate is notice to all 
the world of the existence thereof and the nature and extent of the 
charge created by it. Harper v. Edwards, 115 N.C. 246. 

The laws of this State recognize the priority of a recorded mortgage, 
and the plaintiff should be allowed to take possession of the automobile 
and sell it to satisfy the balance due on his mortgage. If this is not 
done, it will upset the entire law of registration, so clearly understood 
and strictly adhered to in this State. To exempt an automobile from 
this rule would be in violation of the well settled doctrine by which 
owners or mortgagees can protect themselves against subsequently ac- 
cruing claims. The defendant has been careless; the plaintiff has strictly 
followed the law, and has done nothing to waive his rights in the prop- 
erty, and should be entitled to recover the balance due. 


Cited: Harris v. R. R., 190 N.C. 4838; Hughes v. Lassiter, 193 N.C. 
657; Supply Co. v. Plumbing Co., 195 N.C. 6385; Motor Co. v. Motor 
Co., 197 N.C. 375; Reich v. Triplett, 199 N.C. 681; Willis v. Taylor, 
201 N.C. 469; Motor Co. v. Belcher, 204 N.C. 770; Finance Ins. v. 
Thompson, 247 N.C. 146. 


36 


1. 


2. 


3. 


4. 


Or» 


6. 


re 


IN THE SUPREME COURT. [183 


McNINcH v. TRUST Co. 


S. S. McNINCH et au. vy. AMERICAN TRUST COMPANY ET AL. 
(Filed 22 February, 1922.) 


Trusts—Fraud—Parol Trusts—Equity. 


Where the mortgagee of lands has induced the mortgagor not to file his 
petition in voluntary bankruptcy by agreeing by paro. that the mortgage be 
foreclosed by suit, bought in by the mortgagee, and held in trust to make it 
obtain the best available price, and in breach of this contract the mortgagee 
has become the purchaser at the judicial sale, and has failed to perform his 
agreement, and has negligently resold the land below the prices it should 
have brought, and the gravamen of the present action is the fraud thus per- 
petrated, the parol contract is but an incident to th2 fraud, against which 
equity will relieve; and the statutes in other juriscictions which will not 
permit a trust in lands to be established by parol, has no application. 


Same—Constructive Fraud-——Mortgages—Judicial Sales—Foreclosures. 
Where the mortgagee has become the purchaser of the mortgaged land in 
proceedings to foreclose by suit, and has perpetrated a fraud upon the mort- 
gagor in violation of a parol agreement he had theretofore made with him, 
to hold the land in trust for certain purposes, the mortgagee’s breach of the 
parol contract constitutes a species of constructive, if not actual fraud 
against which equity will relieve, and establish a trust in favor of the mort- 
gagor to prevent the perpetration of the fraud. 


Trusts—Equity—Actual Fraud—Bad Faith—Constructive Fraud. 
Equity, in proper instances, will not withhold relief if actual fraud be not 
shown, when such conduct and bad faith is showr. on the party against 
whom it is sought as would shock the conscience of the chancellor. 


Same—Judgments——Estoppel. 


A judgment in a suit of foreclosure of a mortgage on land does not estop 
the mortgagor from showing such fraud therein on the purchaser’s part as 
will create a constructive trust in his behalf. 


Trusts-—Mortgages—Equity——-Damages. 

The rules of equity are those of conscience and prevail where the relief at 
common law is inadequate and deficient; and where the purchaser of land 
foreclosed by suit has fraudulently disposed of the lands which he should 
have held in trust, he will be held to respond in damages, 


Pleadings—Interpretation—Lex Fori—Trusts—Fraud—Express Trusts, 


Where suit is brought here to affect the foreclosure at a judicial sale of 
land in another state with a trust cw maleficio, the pleadings will be con- 
strued under our own decisions, the lee fori, as to whether the allegations 
are sufficient to allege a constructive trust, liberally construed, or only an 
express trust: Held, in this case, a constructive trust was sufficiently alleged 
to be shown. 


Appeal and Error—Presumptions—Burden of Proof—Prejudice. 


Error alleged on the trial in the Superior Court must affirmatively be 
shown by the appellant in the Supreme Court, witk certainty that he has 


N.C] SPRING TERM, 1922. 37 
McNIncyH v. Trust Co. 


thereby been prejudiced or disadvantageously circumstanced before the jury, 
which does not sufficiently appear in this case to award a new trial. 


AppeaL by defendants from Harding, J., at March Term, 

1921, of MECKLENBURG. (34) 

Civil action to recover damages for an alleged breach of trust. 

In 1917 the plaintiffs were financially embarrassed. They owned a 
valuable brick plant and about 682 acres of river-bottom land, situate 
on the banks of the Catawba in York County, South Carolina. This 
property was mortgaged to the American Trust Company to secure 
the payment of certain outstanding obligations, aggregating approxi- 
mately $34,000. The mortgagee trust company filed suit in the court 
of common pleas of York County, South Carolina, to collect this in- 
debtedness and to foreclose the mortgages held against said properties. 

Regarding the transactions and dealings between the parties subse- 
quent to this date, there was allegation and also proof tending to show 
that at the time said suit was instituted, and while the same was pend- 
ing against the plaintiffs, there was no market for the realty covered 
by said mortgages and no market for the brick plant and machinery 
covered by same, and the plaintiffs were unable to sell said property, 
or to raise money with which to pay off the indebtedness held by the 
defendant trust company; that the United States of America had re- 
cently declared that a state of war existed between this country 
and the German Empire, and the business conditions generally (35) 
were greatly disturbed and the business of the plaintiffs was 
practically at a standstill. The plaintiffs, realizing their inability to 
meet their debts, were preparing to file a petition in bankruptey when 
the American Trust Company, through its officers and agents, approach- 
ed the plaintiffs and represented to them that the said trust company 
desired to help the plaintiffs in their financial distress; and that if the 
plaintiffs would not file a petition in bankruptcy, but would consent for 
a decree of foreclosure to be entered by the state courts of South Car- 
olina, the said defendant would give the plaintiffs until some time in 
February, 1918, to effect a sale of their property; and that if the plain- 
tiffs should be unable to effect a sale of their property by that time, or 
raise the money with which to pay off the mortgaged indebtedness, the 
said trust company would protect the interests of the plaintiffs by buy- 
ing in the property for them and selling it to the best advantage—it 
being understood and agreed between the plaintiffs and the American 
Trust Company that this should be done, if it became necessary to sell, 
and in this event the defendant was to hold said property in trust for 
the plamtiffs and sell the same at private sale, with the assistance of 
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and. subject to the approval of plaintiffs. It was further understood that 
the defendant trust company would use due diligence to sell the prop- 
erty at a fair and reasonable price, acting for and on behalf of the 
plaintiffs in thus handling the property. 

The plaintiffs, relying upon the above representations, permitted the 
defendant trust company to buy in the South Carolina property, with 
the exception of a small tract, for the sum of $18,700, which it is al- 
leged was a grossly inadequate price. 

There was further allegation and proof tending to show that the 
American Trust Company did not faithfully discharge the agreement 
which it had made with plaintiffs, and did not sell the property for the 
best price obtainable, and did not use due diligence in making sale of 
same; but carelessly, negligently, and wrongfully, in breach of its 
agreement with plaintiffs, and in breach of the duties imposed upon it 
by law, and in breach of the trust imposed upon it by equity, slaughter- 
ed and sacrificed said property and sold same at a price which was 
grossly inadequate, without the consent of the plaintiffs and without 
consulting the plaintiffs, in violation of the agreement and promise 
which it had made. 

The defendants denied the existence of any trust agreement with 
plaintiffs, and denied that they had purchased uncler or in consequence 
of such agreement; and, on the other hand, alleged that they made dili- 
gent efforts to obtain, and did obtain, the best price possible for the 

property, and pleaded the judgment of tae court of common 
(36) pleas of South Carolina as an estoppel ancl in bar of plaintiffs’ 
right to recover. 

Upon the traverse and issues thus joined, the jury returned the fol- 
lowing verdict: 


“1. Are the plaintiffs estopped from prosecuting their first cause of 
action by the final judgment or decree rendered by the court of com- 
mon pleas of York County, South Carolina, in the consolidated actions 
in which the American Trust Company was plainzff and the Charlotte 
Brick Company and 8. §. McNinch e¢ al. were defendants, as alleged 
in the answer? Answer: ‘No.’ 


“O. Did the defendant American Trust Company agree with the 
plaintiffs to purchase their South Carolina property, if a public sale 
thereof should be had, and hold the same for the se and benefit of the 
plaintiffs, and dispose of it subject to their approval, as alleged in the 
complaint? Answer: ‘Yes.’ 


“3. Did the plaintiffs rely upon said promise and allow said prop- 
erty to be bid in by the defendant, as alleged? Answer: ‘Yes.’ 
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“4. If so, did the defendant American Trust Company bid im the 
said property at a grossly inadequate price, as alleged? Answer: ‘Yes.’ 


“5. If so, did the defendant American Trust Company wrongfully 
and negligently dispose of said property for less than its value, as al- 
leged? Answer: ‘Yes,’ 


“6. What damages, if any, are the plaintiffs entitled to recover of 
the defendant American Trust Company? Answer: ‘$20,344. ” 


Judgment on the verdict in favor of the plaintiffs; defendants ap- 
pealed. 


Stewart & McRae and Stack, Parker & Craig for plaintiffs. 
Cansler & Cansler, John M. Robinson, and James A. Lockhart for 
defendants. 


Stacy, J., after stating the facts as above: The foregoing state- 
ment of the case will suffice for a sufficient understanding of our present 
decision. There are other circumstances, relating chiefly to the second 
cause of action, which are deemed unnecessary to be set out in detail, 
as they are only subsidiary to the objective and controlling facts above 
stated. 

His Honor directed a negative answer to the first issue; and this 
presents for our consideration the validity of the defendants’ plea of 
estoppel, based upon the judgment of foreclosure entered by the court 
of common pleas of York County, South Carolina. The defendants con- 
tend an absolute title was decreed by said judgment, and that, under 
section 7 of the statute of frauds, which is recognized as a part 
of the South Carolina law, the plaintiffs are not entitled to set (837! 
up a parol trust in lands; and, therefore, should not be permitted 
to maintain this suit. Plaintiffs, i reply to this contention, say (1) that 
the defendants have failed to plead the South Carolina law; (2) that 
the statute of frauds, including section 7, is no bar to their right to 
prosecute this action; and (3) that the foreign law is not applicable, 
but, even if it is, they are still entitled to recover under the verdict 
rendered herein. 

In undertaking to ascertain the relative merits of these opposite and 
conflicting claims, a clear understanding of the exact basis of the al- 
leged cause of action becomes essential and indispensable. Plaintiffs are 
not seeking to recover on the agreement nor to have it specifically en- 
forced; but the gravamen of the complaint is the alleged mala fide of 
the defendant in procuring the title in confidence and failing to dis- 
charge the trust in keeping with the principles of equity and good con- 
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science. The statute of frauds was not intended to shelter or to shield 
frauds, but to prevent them. 39 Cyc., 171. Thus, the ground of equit- 
able relief and immunity from the statute is the fraud, alleged to have 
been perpetrated, and not the agreement to hold in trust. Floyd v. 
Duffy, 68 W. Va. 839; 838 L. R. A. (N.8.), 888. It is not the parol con- 
tract, but the trust that is sought to be enforced. If the plaintiffs were 
lulled into security and thereby induced to desist from trying to save 
their property, and the defendants were permitted to purchase it at a 
grossly inadequate price, then the right of action rests, not upon the 
parol contract, but upon the fiduciary relations and transactions of 
which the agreement was a mere attendant. Hence, for the defendant 
trust company, in breach of the confidence which it had thus acquired, 
to repudiate the trust and dispose of said property for less than its 
value, wrongfully and negligently, would render its claim of abso- 
lute ownership contrary to conscience and at variance with the first 
principles of right. Rice v. Rice, 107 Mich. 241; Thompson v. Thomp- 
son, 30 Neb. 489; 26 R. C. L., 1238. This would be an unjust enrich- 
ment amounting to a legal fraud, which the law cannot condone. Cook 
v. Cook, 69 Pa. 448. 

On the other hand, with an eye single to the principles of fair dealing 
and in order to frustrate the wrong thus sought tc be done, equity will 
establish a trust in favor of the plaintiffs so as to prevent what other- 
wise would amount to a fraud. Stahl v. Stahl, 214 Ill. 181. It is not the 
fact that the bargain, by which the title was obtained, rests in parol 
that governs the case, but the fact that the title was procured in confi- 
dence, the breach of which constitutes a species of constructive if not 
actual fraud and bad faith. Arnston v. Sheldon First Nat. Bank, L. R. 

A., 1918, F., 1038, and note. It would be strange, indeed, if such 
(38) conduct were beyond the reach of a court of equity. Sumner v. 

Staton, 151 N.C. 198; Avery v. Stewart, 186 N.C. 437. It is not 
necessary that actual fraud be shown, but the establishment of such 
conduct and bad faith on the part of the defendants as would shock 
the conscience of a chancellor will suffice to invoke the aid of a court 
of equity. Forbes v. Harrison, 181 N.C. 464. The oral agreement, in- 
stead of being a bar to plaintiffs’ right to recover, is a pertinent cir- 
cumstance tending to support the allegations of fraud. 

‘Where a purchaser at a judicial sale becomes such under such cir- 
cumstances or state of facts as would make it a fraud to permit him to 
hold on to his bargain (Collins v. Sullivan, 185 Mass. 461; Hansen v. 
Hansen, 188 Pac. 460), as by representing that he is buying for the 
benefit of those who own or have an interest in the property being sold 
(Marlatt v. Warwick, 18 N.J. Eq. 108), or that he intends to reconvey 
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such property (McNew v. Booth, 42 Mo. 189; Henry v. Brown, 8 
N.J. Eq. 245), and thereby obtains it at a secrifice, the courts will re- 
lieve against such fraud; and the person who has gained an advantage 
by means of such fraudulent acts will be converted into a trustee for 
those who have been injured thereby.” 39 Cyc. 176. 

The trusts thus established or created are usually denoted construc- 
tive trusts because they are born of necessity, by operation of law; and, 
where the facts presented are sufficient to raise such a trust, they take 
the case out of the operation of the statute of frauds. It is an establish- 
ed rule of equity that the statute will not be allowed to operate as a 
protection for a fraud, or as a means of seducing the unwary into a 
false confidence, whereby their intentions are thwarted, or their in- 
terests are betraved; but against such practices the law, as formerly ad- 
ministered in chancery, sets itself like flint or adamant. Brogden v. 
Gibson, 165 N.C. 16; Avery v. Slewart, 136 N.C. 426; Gorrell v. AL 
spaugh, 120 N.C. 362; Brinson v. Brinson, 75 Cal. 525; 39 Cyc. 170; 
20. RoC. das 1258. 

In the English case of Haigh v. Kaye, reported in 7 Chancery Ap- 
peal Cases, 469, Lord Justice James, speaking to this question, said: 
“The defendant admits that he took the estate upon the most positive 
(oral) agreement to return it; but in another part of his answer he sets 
up the statute of frauds, and claims the estate as a mght. Now the 
statute of frauds no doubt says that a person claiming under any dec- 
laration of trust or confidence must show that in writing; but the 
statute goes on to say that no resulting trust, and no trust arising from 
operation of law, is within that enactment. I apprehend it is clear that 
the statute of frauds was never mtended to prevent the court of equity 
from giving relief mn the case of a plain, clear, and deliberate fraud.” 

This is not only the law as it obtains with us, and as held in 
other jurisdictions (Griffin v. Taylor, 189 Ind. 578; Hoover v. (89) 
Strohm, 44 Pa. Sup. 177), but it is also the law of South Caro- 
lina, as declared by the Supreme Court of that state. 

In Jarrott v. Kuker (S3.C.), 59 8.E. 588, the doctrine is announced as 
follows: “One orally agreed to attend a judicial sale of real estate held 
by a trustee, and purchased the same for the trustee and hold it as se- 
curity for payment of the price to him by the trustee. He purchased the 
premises, and the trustee, relying on the agreement, did not attend the 
sale: Held, that a trust would be declared in favor of plaintiff on the 
land notwithstanding the statute of frauds; the relief not being based 
on the agreement, but on the chilling of the bidding at the sale.” 

And again, in Bank v. Alderman (S.C.), 91 S.E. 296, Gary, C./., 
quotes with approval from 89 Cye. 169, the following concise and perti- 
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nent statement: “Constructive trusts do not arise by agreement or from 
intention, but by operation of law; and fraud, actual or constructive, 
is their essential element. Actual fraud is not necessary, but such trust 
will arise whenever the circumstances under whick. the property was 
acquired make it inequitable that it should be retained by him who 
holds the legal title. Constructive trusts have been said to arise through 
the application of the doctrine of equitable estoppel, or under the broad 
doctrine that equity regards and treats as done what in good con- 
science ought to be done. Such trusts are also known as trusts ex male- 
ficio, or ex delicto, or involuntary trusts, and their forms and varieties 
are practically without limit, being raised by courts of equity, whenever 
it becomes necessary to prevent a failure of justice.” 

Possibly it would be well to note, also, that, just as in the English 
statute, sec. 3677 of the Civil Code of South Carolina, provides that 
“trusts arising, transferred or extinguished by implication of law,” are 
excepted from the operation of the statute of frauds. See, also, Fairey 
v. Kennedy (S.C.), 47 S.E. 188, and Knobelock v. Bank, 48 8.C. 238. 

This position as it prevails with us is so fully and accurately stated 
in the leading cases of Avery v. Stewart, supra; Sykes v. Boone, 182 
N.C, 199, and Davis v. Kerr, 141 N.C. 11, that we content ourselves 
by referring to these cases as controlling authorities on the subject now 
in hand. 

Thus, under the law as it obtains here and elsewhere, and as declar- 
ed in the State of South Carolina, it would seem that the plaintiffs are 
entitled to maintain their suit; and that the statute of frauds is in no 
way a bar to its prosecution. The equity sought to be enforced does 
not rest upon the idea of the specific performance of a parol contract, 

but rather upon the idea of enforcing the execution of a trust— 
(40) the relation of the parties being that of trustee and cestuis que 

trustent. Allen v. Gooding, 173 N.C. 98; Russell v. Wade, 146 
N.C. 116; Cloninger v. Summit, 55 N.C. 518. 

But it was earnestly contended on the argument that, as the prop- 
erty in question has been sold, there is nothing to which the trust may 
attach, and, therefore, it must fail because it cannot be enforced. In 
reply to this position, it 1s sufficient to say that the law, in principle if 
not upon the same state of facts, has been declared otherwise in Mfg. 
Co. v. Summers, 143 N.C. 102, and Sprinkle v. Wellborn, 140 N.C. 163. 
Equity is not so easily daunted, for it is that system of jurisprudence 
in which the conscience rules; it is not bound by form, but seizes the 
substance and affords relief where the law, on account of its univer- 
sality, is inadequate or deficient. Its arms are neither short nor palsied; 
and hence, it will so mould its decrees as to fit the exigencies of each 
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particular case. It regards and looks upon that as done which of right 
ought to be done (equity’s favorite maxim); and here, the defendant 
having wrongfully and negligently sold the property which it held in 
trust at a grossly inadequate price, it is but meet that the offending 
party should respond in damages to the extent of the value of said 
property. Newton v. Porter, 69 N.Y. 133. 

It should be observed that we are not now dealing with the principles 
of an express trust, or one based solely upon contract, stripped of any 
element of actual or constructive fraud. It will be readily conceded that 
the mere nonperformance of a parol agreement, unaccompanied by 
any circumstances of oppression or inequitable conduct, would not of 
itself entitle the plaintiffs to relief. 39 Cye. 178. Herein lies the dis- 
tinction between the contentions and arguments of the opposing sides 
to this controversy. Plaintiffs maintain that a constructive trust has 
been shown and established, while the defendants earnestly contend 
that, at most, only an express parol trust has been alleged or proven. 
The authorities cited and relied upon by both sides are clearly dis- 
tinguishable by reason of the underlying differences of the two posi- 
tions. From the hypothesis or premise of each the opposite and diver- 
gent conclusions readily follow. But in the light of the verdict, as ren- 
dered by the jury, it would seem that the plaintiffs have sustained their 
allegation of a constructive trust. Thus, it becomes necessary to treat 
in detail the cases cited by the defendants, as they bear largely upon 
the doctrine of an express trust. 

The learned witnesses for the defense, Judge Jones (former Chie? 
Justice of the State Supreme Court), and Mr. Marion of South Caro- 
lina, based their testimony, in the main, as to the law of their state, 
upon the assumption that an express trust had been alleged and 
set up in the complaint. But in the construction of the plead- (413 
ings, our new law, the lex fori, is to govern (81 Cyc. 45); and 
with us a liberal construction must be given in favor of the pleader, 
“with a view to substantial justice between the parties.” C. S., 585; 
Hartsfield v. Bryan, 177 N.C. 166. We think the facts alleged are suffi- 
cient to establish a constructive trust. McFarland v. Harringon, 173 
N.C. 191; Rush v. McPherson, 176 N.C. 562; 26 R. C. L., 1232. It was 
conceded by the defendants’ witnesses that, with respect to the doe- 
trine of constructive trusts, the law of South Carolina is not materially 
different from that announced by this Court in Avery v. Stewart, 
supra, and other cases to like import. 

Holding, as we do, that the instruction on the first issue was correct, 
whether tested by the law of this State or by the law of South Caro- 
lina, it follows that the remaining exceptions, which group themselves 
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principally about this pivotal question, must be overruled. To consider 
them seriatim would only entail a repetition in part of what has al- 
ready been said. 

There is one exception of a different nature, however, which calls for 
further discussion. We quote from the record: “During the taking of 
the testimony, pending argument as to the competency of certain ques- 
tions and answers and explanations offered by the witness P. C. Whit- 
lock, the court, in the presence and hearing of the jury, asked the ques- 
tion whether the witness was appearing as attorney or as a witness, 
stating that the court was just at this point unable to see.” To the 
foregoing remark of the trial judge the defendant excepts, which is 
defendant’s fifteenth exception. 

Some difficulty has been experienced in arriving at a satisfactory con- 
clusion as to what disposition should be made of this exception and 
assignment of error. But as it does not appear with certainty that the 
defendants have been prejudiced, or disadvantageously circumstanced 
before the jury, by the remarks of the judge, we must overrule the 
motion for a new trial based upon this portion of the record. “Appel- 
lant must show error; we will not presume it, but he must make it ap- 
pear plainly, as the presumption is against him.” In re Smith’s Will, 
163 N.C. 464. See, also, 1 Michie Digest 695, and authorities collected 
under title, “Burden of Showing Error.” 

We are not unmindful of the recent decisions of Aforris v. Kramer, 182 
N.C. 87; Chance v. Ice Co., 166 N.C. 495; and others to like effect. And 
it will be conceded that the instant exception, viewed from one stand- 
point, may be in the twilight zone, bordering near the line of reversible 
error; but we are not satisfied or convinced that tke facts presented are 

sufficient to bring it under the doctrine announced in these late 
(42) cases. On the other hand, it would seem that the ruling adopted 

in S. v. Browning, 78 N.C. 555, “unless it appear with ordinary 
certainty that the rights of the defendants have been prejudiced in 
some way by the remarks, or conduct of the court, it cannot be treat- 
ed as error,” is more nearly applicable to the case at bar. The record 
shows that counsel for plaintiffs were examining the witness with re- 
spect to certain interest calculations. He answered the questions about 
figuring the interest on the debt of $34,000; and further, without any 
question being asked, volunteered a statement in regard to the home 
place, which was not in controversy. Continuing, and of his own voli- 
tion, the witness proceeded to comment on the statement of 19 April, 
1919, saying: “The inference is attempted to be drawn here, as I un- 
derstand it, that this is an accounting between the American Trust 
Company and Mr. MeNinch.” Here the attorney for the plaintiffs in- 
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terrupted him with the question: “After figuring over the interest, if 
you please, J would lke for you to first answer my question.” Then 
followed argument as to the right of the witness to make his explana- 
tion, in which the witness himself jomed; and it was during this argu- 
ment, and not while he was testifying, that the court asked the ques- 
tion of which defendants complain, evidently meaning that 1f Mr. 
Whitlock were making his explanation and arguments as an attorney 
the court would listen to them, but, if as a witness, he would have to 
confine himself to the questions propounded. At least, such appears to 
be the more reasonable interpretation of the judge’s inquiry and com- 
ment. 

In S. v. Robertson, 121 N.C. 551, it was said: “It devolves upon the 
party complaining to show that the court has in some way expressed 
an opinion on the facts, and that it is prejudicial to him, or that it 
must be reasonably inferred that he was prejudiced thereby.” Again, in 
S. v. Brabham, 108 N.C. 793: “Remarks by the court of doubtful 
propriety are not ground for exception, where it appears they did no 
harm to the defendant.” There must be some clear proof, sufficient to 
overcome the opposite presumption, that an unfair effect was likely to 
be produced and was accomplished by what transpired, before it can 
be considered a violation of the statute. S. v. Jones, 67 N.C. 285. And 
to like effect are the following: McDonald v. McArthur, 154 N.C. 11; 
Williams v. Lumber Co., 118 N.C. 928; S. v. Dick, 60 N.C. 440; S. »v. 
Nat, 51 N.C. 114; S. v. Angel, 29 N.C, 27. 

After a careful and painstaking investigation of the record, no rul- 
ing has been found which we apprehend should be held for reversible 
error; and this will be certified to the Superior Court. 

No error. 


Cited: Spence v. Pottery Co., 185 N.C. 226; Pridgen v. Pridgen, 190 
N.C. 105; Nye v. Wilkams, 190 N.C. 1383; Hambley v. White, 192 N.C. 
85; Cole v. Shelton, 194 N.C. 742; Wood v. Bank, 199 N.C. 373; Insur- 
ance Co. v. Totten, 203 N.C. 488; Ollis v. Ricker, 203 N.C. 672; Gold v. 
Kiker, 218 N.C. 208; Belk’s Dept. Store v. Guilford, 222 N.C. 454; 
Atkinson v. Atkinson, 225 N.C. 127; Call v. Stroud, 2832 N.C. 480; 
Miller v. Bank, 234 N.C. 318; AfcKinley v. Hinnant, 242 N.C. 233. 
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(43) 


MOUNTAIN RETREAT ASSOCIATION v. MOUNT MITCHELL 
DEVELOPMENT COMPANY. 


(Filed 22 February, 1922.) 


1. Eminent Domain — Turnpikes—Public Use—Condemnation—Statutes 


—Easements, 


The taking of private lands for turnpike or toll-roud purposes is for a 
public use, and may be acquired for such purposes by proper proceedings be- 
fore the clerk of the court of the appropriate county under the provisions of 
C. S., 1705 et seg., when the corporation has been organized under the pro- 
visions of our general incorporation law, C. 8., 1118 e¢ seg., and has express 
charter powers to do so. 


2. Same—Private Purposes. 


The right of a corporation to condemn lands for a public use, having the 
statutory powers, is not affected or impaired because in the charter it may be 
given rights of a more private nature to which the right of condemnation 
may not attach. 


3. Eminent Domain — Clerks of Court — Statutes——Procedure—Courts— 


Jurisdiction—Writ of Prohibition—Actions—Injunction—Equity, 

Where it is properly made to appear from the petition in proceedings to 
condemn lands of private owners for the purpose of a turnpike road, brought 
before the clerk of the court of the proper county, that the petitioner is a 
duly incorporated company, having the right of eminent domain, and the 
proceedings are in conformity with the statute as to the termini, route of 
the proposed road, ete., an attempt by such owners to obtain an injunction 
by independent action is, in effect, an erroneous effort to obtain a writ of 
prohibition restraining the clerk of the court from exercising the jurisdiction 
conferred exclusively on him by statute, cognizable only in the Supreme 
Court, it being required that the want of authority of the petitioner to con- 
demn the land be taken by answer in the proceedings before the clerk, C. 8., 
1720; and the action will be dismissed. 


APPEAL by plaintiff from Brock, J., at October Term, 1921, of Bun- 


COMBE. 


Civil action, heard on return to preliminary restraining order. There 


was Judgment for defendant, and plaintiff excepted and appealed. 


Jones, Williams & Jones and Mark W. Brown for plaintiff. 
Martin, Rollins & Wright for defendant. 


Hoke, J. From the facts in evidence it appears prima facie that 


defendant company has been duly incorporated under the laws of this 
State, C. S., ch. 22, sec. 1113 et seg., and having power under its 
charter to construct and maintain turnpike or toll roads in said State 
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and various other powers not pertinent to the present inquiry. This be- 
ing true, said company, by statutory authority and in express terms, 
has the right under the power of eminent domain to condemn 

such right of way as may be reasonably required for the pur- (44) 
pose specified, and our decisions on the subject hold that this 
power of eminent domain very generally allowed and exercised in roads 
of this kind is in no way affected or impaired because in the charter the 
company may be given rights of a more private nature to which the 
right referred to may not attach. C. S., ch. 383, see. 1705 et seg.; Power 
Co. v. Power Co., 175 N.C. 668; S. c., 171 N.C. 248; Land Co. v. Trac- 
tion Co., 162 N.C. 814; Street Railway v. R. R., 142 N.C, 483; 5 Ene. 
of S.C. Reports of U.S. 761-765; Nichols on Power of Eminent Do- 
main, sec. 218. 

In the last citation (Nichols) it is said: “Toll roads, turnpikes, or 
plank roads constructed or managed by individuals or private corpora- 
tions, at their own expense, but open to use by any member of the 
public on the payment of a reasonable fee have invariably been held a 
public use.” 

It further appears that, acting under the powers so conferred, the 
defendant company having duly determined to construct and maintain 
a road of this character from a point at or near Black Mountain sta- 
tion on the Southern Railroad to the top of Mt. Mitchell, N. C., where 
the State has and maintains a public park of 1,800 or more acres, has 
filed its petition before the clerk of the Superior Court of Buncombe 
County, having jurisdiction of the matter, to condemn a right of way 
through the lands of the present plaintiff as reasonably required for 
the purpose specified. In such, its petition, the defendant, after aver- 
ment of the powers possessed under its charter and the purpose of 
establishing the road as indicated, specifying its terminal points, alleges 
that the route covers a distance of twenty-two miles, chiefly along an 
old road bed of a lumber road now disused, and petitioner has acquired 
and owns the entire right of way required except for distance of six 
miles running through the lands of the present plaintiff, and which the 
petitioner has been unable to acquire by purchase, ete. C. 8., 1715. 

Thereupon, the present plaintiff, made party defendant in the pe- 
tition of the Mt. Mitchell Development Company, institutes the present 
action seeking to obtain an injunction restraining the said company 
from proceeding to condemn the right of way sought by said company 
through the present plaintiff’s property on allegations fully set forth in 
its verified complaint used as an affidavit in the cause, which said alle- 
gations and averments relied on as a basis for relief are fully denied 
by the present defendant. Upon this a sufficient statement for a proper 
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apprehension of the questions presented, we think the preliminary re- 
straining order has been properly set aside, and are of opinion further 
that on the record the plaintiff’s action should be dismissed. 
The statute under which the present defendant is endeavor- 
(45) ing to proceed contains, among others, the following provision, 
same being part of section 1720: “On presenting such petition to 
the Superior Court, with proof of service of a copy thereof and of the 
summons, all or any of the persons whose estates or interests are to be 
affected by the proceedings may answer such petition and show cause 
against granting the prayer of same, and may disprove any of the facts 
alleged in it.” 

Without making extended or detailed reference to the elaborate 
averments of the instant complaint, it will suffice to say that after very 
careful examination we have failed to discover a single position set 
forth and relied on by present plaintiff as a basis for relief which may 
not be made available to him under the comprehensive provisions of 
the statute we have just cited, and it is in that proceeding and there 
alone that the defenses of the plaintiff, if he have them, must be set 
up and established. 

A proper consideration of the pleadings will show that under the 
guise of an action to obtain an injunction against the defendant, the 
plaintiff, in fact and truth, is seeking to procure a writ of prohibition 
restraining the clerk of the Superior Court of Buncombe County from 
exercising the powers and Jurisdiction conferred upon him by the law in 
condemnation proceedings. It is the well established principle in this 
jurisdiction that such a writ can only be obtained by application in 
proper instances to this Court, and the Superior Court is without power 
to proceed further in such a matter. A. R. v. Newton, 183 N.C. 136; S. 
v. Whitaker, 114 N.C, 818; Perry v. Shepherd, 78 N.C. 88. 

To allow a litigant, in the manner attempted here, to withdraw his 
ease from the tribunal where the statute has placed it would in many 
instances operate to bring about unnecessary and undesirable delays, 
to obstruct unduly many beneficent enterprises required for the public 
weal, and thus contravene and thwart the meaning, purpose, and policy 
of our condemnation laws, which, as stated, have placed these questions 
primarily and exclusively in the jurisdiction of the clerks of the court, 
to be administered as the law there directs; even :f a right to injunc- 
tive relief is presented, it should be obtained as an incident to the de- 
fenses set up and to be considered in the condemnazion proceedings and 
not by an independent action. Wilson v. Alleghany Co., 124 N.C. 7; 
Hunt v. Sneed, 64 N.C. 176. 
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This will be certified that judgment be entered dismissing plaintiff's 
sult, without prejudice to any rights or defenses allowed and available 
to him under the law, and the facts as they may be properly presented 
and established. 


Action dismissed. 


Cited: Reidsville v. Slade, 224 N.C. 55; R. R. v. Greensboro, 247 
N.C, 328. 


(46) 
ANNIE C. HARDIN v. F. L. DAVIS. 
(Filed 22 February, 1922.) 


1. Seduction—Action—Tort—Damages—— Promise of Marriage —Criminal 
Law—Statutes., 


It is only necessary for plaintiff’s recovering damages in her civil action, 
in tort, for wrongful seduction, to show that the defendant induced the in- 
tercourse by persuasion, deception, enticement, or other artifice; not requir- 
ing, as in prosecution under the criminal statute, C. S., 4889, that the inter- 
course was procured under a promise of marriage, though when existent this 
may be shown in the civil action as a means used by the defendant to ac- 
complish his purpose. 


2. Same—Reformation of Female—Previous Unchastity. 


It is not required that the woman should have always been chaste and vir- 
tuous to recover damages in tort for her seduction, for it is sufficient if by 
her conduct and rectitude she had reformed and was virtuous and chaste at 
the time of the defendant’s wrongful acts in procuring the seduction, for then 
she will have become innocent in the eyes of the law. As to whether such 
reformation is required in the suit of the father is not decided in this case. 


8. Seduction—Action—Tort—Evidence—Instruction—Unsupported Testi- 
mony of Prosecutrix—Appeal and Error. 

In the plaintiff’s civil action to recover damages in tort for her seduction, 
the weight and credibility of her evidence are for the jury to determine; and 
an instruction in such action, as distinguished from a criminal indictment 
under the provisions of C. 8., 4338, that her unsupported evidence is insuffi- 
cient to warrant a verdict in her favor, is reversible error, 


AppeaL by plaintiff from Webb, J., at November Term, 1920, cf 
CHEROKEE. 
Civil action to recover damages for an alleged wrongful seduction. 
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The evidence of the plaintiff tended to show that the defendant, then 
a man twenty-six years of age, began to show plaintiff attentions and 
keep company with her in the year 1913, when the plaintiff was a mere 
child, not yet fifteen years old. These attentions were kept up by the 
defendant continuously until the year 1916, when the defendant seduc- 
ed the plaintiff and procured her to have sexual intercourse with him, 
which acts of intercourse were kept up from time to time and as a 
result of which the plaintiff gave birth to a child. Plaintiff testified that 
she had never had intercourse with any one except the defendant. This 
was all denied by the defendant. 

There was further evidence on behalf of the defendant tending to 
show that the plaintiff was a woman of bad character and of lewd and 
lascivious habits. 

From a verdict and judgment in favor of the defendant, 
(47) plaintiff appealed, assigning errors. 


J. D. Mallonee and J. N. Moody for plaintrff. 
Martin, Rollins & Wright and M. W. Bell for defendant. 


Stacy, J. This was a civil action to recover daraages for an alleged 
wrongful, but not necessarily criminal, seduction. His Honor charged 
the jury that before the plaintiff could recover it would be necessary 
for her to show that the acts complained of were brought about and 
procured under a promise of marriage. In this we think there was 
error. While a promise of marriage is quite often one of the means em- 
ployed by the seducer to accomplish his purpose, and necessary to be 
shown on a criminal indictment (C. S., 4839; S. v. Cline, 170 N.C. 751), 
yet such a promise is not one of the essential elements in a civil action 
for damages. Ireland v. Emmerson, 93 Ind. 1; Bradshaw v. Jones, 103 
Tenn. 331; Hood v. Sudderth, 111 N.C. 215. Intercourse induced by 
deception, enticement, or other artifice will suffice; for of such is the 
essence of the injury. 24 R. C. L., 784; 85 Cyc. 1809. But the mere 
proof of intercourse, and no more, is not sufficient to warrant a recov- 
ery. Volenti non fit injuria. Patterson v. Hayden, 17 Ore. 238. 

There was a further charge to the effect that the plaintiff must have 
been an innocent and virtuous woman at the time of the seduction. 
The instruction with respect to her present virtue and chastity, we ap- 
prehend, was correct (Greenman v. O'Riley, 144 Mich. 543); but the 
requirement of innocence in the sense of absolute freedom from inter- 
course at any time prior thereto (S. v. Ferguson, 107 N.C. 841), was 
more than the law imposes in an action of this kind. A woman may 
become unchaste and then reform, and thereafter “tread the straight 
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and narrow path” and lead an upright life. She thereupon regains her 
virtue, and may also become an innocent woman in the eyes of the law 
and in the sense these words are used in legal parlance. S. v. Johnson, 
182 N.C. 883, and cases there cited. If she then be seduced, there 
would seem to be no valid reason for denying her the right to sue for 
damages. Franklin v. McCorkle, 16 Lea (Tenn.) 609. But her refor- 
mation must have taken place prior to the alleged seduction, in which 
event, her previous unchastity would affect only the measure of dam- 
ages. Smith v. Milburn, 17 Iowa 380. As to whether reformation would 
be necessary where a father sues for the seduction of his minor child is 
not decided here, nor are we presently concerned with the requisites of 
such a suit. For information, however, see 24 R. C. L., 785, and 35 
Cyc. 1304. 

There was also an additional charge to the effect that the un- 
supported testimony of the woman would not be sufficient to (48) 
warrant a verdict in her favor. This, we think, was prejudicial 
to the plaintiff’s cause. In a civil action of this kind the weight of the 
evidence and the credibility of the witnesses rest entirely with the jury. 
Shell v. Roseman, 155 N.C. 90. The defendant is not charged with a 
criminal offense under C. 5. 4888; but his Honor seems to have tried 
the case upon the theory of a criminal prosecution. The plaintiff, how- 
ever, has elected to sue in tort. 

For the reasons assigned, the cause must be remanded for another 
trial. 

New trial. 


Cited: State v. Porter, 188 N.C. 805; Hyatt v. McCoy, 194 N.C. 27; 
State v. McKay, 202 N.C. 478. 





APPENDIX.* 
COOK vy. MANUFACTURING COMPANY ET AL. 
(Filed 22 February, 1922.) 


1. Employer and Employee—Master and Servant-—Rules—Dangerous In- 
strumentalities. 

There was sufficient evidence in this case to show that a rule of defendant 

company required its employees operating a smaller of one of two engines at 


*Conclusions of Mr. JusTICE Stacy upon denying a petition to rehear this case 
reported in 182 N.C. 205. 
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its plant to give warning to the plaintiff while at wcrk in a dangerous posi- 
tion, under circumstances frequently recurring, and not dangerous when the 
machinery was idle, that they were about to start the engine. 


2. Same—-Nondelegable Duties—Fellow-servants—-Safe Place to Work. 


Held, there was evidence in this case that the omission of the defendant’s 
employees to warn the plaintiff that they were about to start the engine to 
operate the machinery was the proximate cause of the injury in suit, and 
that to give such warning was a nondelegable duty of the defendant, render- 
ing untenable the defense that the negligence was that of the plaintiff’s fel- 
low-servants alone, and not attributable to the master, under the facts and 
circumstances of this case. 


Petition by defendants to rehear this case, reported in 182 N.C. 205. 
J. O. Carr, George Rountree, and H. L. Stevens for petitioners. 


Stacy, J. This was an action brought by the plaintiff, an employee 

of the defendants, or one of them, to recover damages for an alleged 

negligent injury. The defense is that of contributory negligence 

(49) and the “fellow-servant rule.” There is no other plea of assump- 
tion of risk. Dorsett v. Mfg. Co., 181 N.C. 261. 

Upon trial in the Superior Court, there was a judgment as of non- 
suit, at the close of plaintiff’s evidence, which was entered on the theory 
that the only negligence shown was that of a fellow-servant, involving 
no liability of the master. Plaintiff appealed. A new trial was awarded 
and the judgment of nonsuit reversed on the ground that some evidence 
had been offered tending to show a dereliction of duty on the part of 
one or both of the defendants. We are now asked to grant a rehearing 
of the case, to the end that our former decision mzy be reconsidered, if 
not overruled. 

The alpha and omega of every case must be determined by the facts. 
What are they here? 


1. The defendants (or at least the Camp Manufacturing Company) 
own and operate a large sawmill and lumber manufacturing plant near 
the town of Wallace, N. C, Eight high-powered boilers, with the same 
number of furnaces, are run and used in connection with said establish- 
ment. To a considerable extent sawdust is used as fuel in feeding these 
furnaces, and the same is conveyed from the sawdust pile, or dust 
house, by means of a dust-chain or conveyor, which is operated by a 
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small engine; and this engine is stationed in an out-house or one some- 
what apart from the main buildings of the plant. 


2. Plaintiff was employed as chief engineer of the mill, and had 
been working as such for about six months. It was his duty to inspect, 
examine, keep in repair, and care for the machinery, including all 
chains, pulleys, and engine equipment. To use his own language: “I 
was what you might call general repair man, but I did not operate or 
run the machinery. I had authority to stop the engines when I wanted 
to make repairs.” 


3. The dust-chain required attention, and sometimes repairs, on an 
average of two or three times a day, because of knots, slabs, etc., clog- 
ging and interfering with its operation. In working on this chain it was 
necessary to stop the engine, by which it was run, and the machinery 
to which it was attached. 


4. Henry Peterson was fireman and looked after the large boilers. 
John Southerland (colored) was his helper and dust-cutter. The latter 
generally operated this small engine which ran the dust-chain. 


5. It was also alleged that the defendants “failed to furnish the 
plaintiff with sufficient helpers; and negligently and carelessly failed to 
have said engine properly manned and properly operated with skillful 
and competent fireman and helper,” ete. (Pigford v. R. R., 160 N.C. 
93.) 


6. In starting and stopping the machinery in the sawmill 
proper, the defendants employed a system of whistle signals in (50) 
giving notice or warning to the employees of such operation of 
the machinery; but there was no such system used in connection with 
starting and stopping the small engine which ran the dust-chain. 


rr 


7, On 13 July, 1918, the plaintiff, discovering that something was 
wrong with the dust-chain, stopped the small engine and told Peter- 
son and Southerland (speaking to both in person) not to start 1t again 
until he came out and notified them. Plaintiff then went to the rear of 
the dust house, and, upon investigation, found that a lightwood knot 
had lodged in the dust-chain. While undertaking to remove this “kink,” 
as he ealled it, John Southerland, without warning and at the direction 
of Henry Peterson, started the small engine and the plaintiff was 
caught in the chain or conveyor and seriously and permanently injured. 
Southerland left the small engine, after the plaintiff had notified him 
not to start it again until he came out, and was away for about 25 
minutes. Upon his return, Peterson told him to start up the engine and 
cut some dust. Southerland asked if the plaintiff had gone, and Peter- 
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son replied, “Yes, he has gone out.” Neither was in a position to see 
the plaintiff at this time, as there was a partition between the dust 
house and the engine room. 


8. There was evidence tending to show an established custom or 
rule that when the plaintiff had stopped an engine for the purpose of 
repairing any part of the machinery, it should not be started again un- 
til he gave the proper notice. Plaintiff testified: “When I stopped an 
engine the rule was that it was not to be started until I told them. This 
particular engine was stopped running maybe two or three times a day, 
some knots or things would get in there, and I would stop the engine 
and go and notify the men that I had stopped it; that was understood 
between me and the fireman.” 


Defendants earnestly contend that this was only an understanding 
between the plaintiff and the fireman and not a rule of the company. 
But it is alleged in the answer, as a matter of defense, that the plain- 
tiff “knew when he went to work on the chain 12 was his business to 
notify all the other employees not to start the engine, and that on this 
occasion he failed and neglected to notify Southerland, or any other 
employee, that he was working on the chain and not to start up the 
engine, and his failure so to do was negligence, which proximately con- 
tributed to his injury.” Why this allegation, if sueh duty were not im- 
posed by a rule of the company? Obviously, the defendants must have 
realized that the plaintiff’s position was one of peril and danger, or else 
this plea of contributory negligence would not have been made. At any 

rate, there was evidence from which the jury might have found 
(51) that such was an established rule of the company. And if it were 

the “business” of the plaintiff to give such notice—which seems 
to have been given—does it not follow that the defendants owed a 
corresponding duty to the plaintiff to see that the notice was obeyed? 
“Tt is the duty of the master to use reasonable care to see that the 
rules adopted by him for the safety of his servants are complied with; 
and, if he fail to do so, he will be responsible for injuries resultmg from 
noncompliance therewith.” 26 Cyc. 1159. 

The defendants reply to this last question, however, by saying that 
even if Southerland and Peterson were negligent in starting the engine, 
such was only the negligence of one or more fellow-servants, and for 
which the defendants cannot be held liable under the doctrine announc- 
ed in Kirk v. R. R., 94 N.C. 623. Possibly it would be well to observe 
that in the Kirk case “it was admitted by counsel for plaintiff that 
Harris, the engineer, Brown, the fireman, Thompson, the yardmaster, 
and Smith (the negligent employee), his assistant. were fellow-servants 
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of the plaintiff.” Furthermore, the negligence of Smith was the only 
evidence of negligence before the court. But in the case at bar it 1s not 
admitted that Peterson and Southerland were fellow-servants of the 
plaintiff, with respect to the enforcement and observance of the rule 
which had been adopted expressly for the plaintiff’s safety and protec- 
tion. We are not now concerned with what their status or relation may 
have been in regard to other matters. Plaintiff contends that Souther- 
land was the alter ego, or vice principal, of the master in caring for his 
safety while in a position of peril, especially as no system of signals 
had been adopted for the starting and stopping of this small engine. 
Plaintiff says that a reliance upon this rule was his only means of pro- 
tection, that such was known to the defendants, and that it proved to 
be unsafe through no fault of his. Herein hes one of his allegations of 
negligence, and there are others. 

The rigorous rule of the fellow-servant doctrine, as it once obtained, 
has been greatly modified in recent years. Speaking to this question, 
Brown, J., 1 Tanner v. Lumber Co., 140 N.C. 475, makes the following 
pertinent observation: “The true rule now is more humane and holds 
the master is able for negligence in respect to such acts and duties as 
he is required, or assumed to perform, without regard to the rank or 
title of the agent intrusted with their performance. As to such acts, 
the agent occupies the place of the master, and he is liable for the 
manner in which they are performed. Flake v. R. R., 538 N.Y. 549; 
Crispin v. Bobbitt, 81 N.Y. 521. If the negligent act of one servant 
is done in the discharge of some positive duty which the master 
owed to another servant, then negligence in the act upon the (52) 
part of the servant 1s the negligence of the master. 

“This principle of the law of master and servant is laid down in 
many adjudications. R. R. v. Baugh, 149 US. 368; R. R. v. Seeley, 54 
Kan. 21; Minneapolis v. Lunden, 7 C.C.A. 344; Coal & Coke Co., v. 
Peterson, 186 Ind. 398; Justice v. Pa. Co., 180 Ind. 321; Hough v. R. 
R., 100 U.S. 215. The Supreme Court of Pennsylvania thus expresses 
it: ‘Whenever it is sought to hold the master liable for the act or neg- 
leet of his foreman, the question to be first considered is whether the 
negligence complained of relates to anything which it was the duty of 
the master to do. If it does, then the master is hable, for he must see, 
at his peril, that his obligations to the workmen are properly discharg- 
ed.’ Ross v. Walker, 139 Pa. 42; Gunter v. Granville Mfg. Co., 18 S.C. 
270,” 

In Nor. Pac. R. Co. v. Peterson, 162 U.S. 346, Mr. Justice Peckham 
gives the following full, clear, and accurate statement of the law: “The 
general rule is that those entering into the service of a common master 
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become thereby engaged in a common service and are fellow-servants, 
and prima facte the common master is not liable for the negligence of 
one of his servants which has resulted in an injury to a fellow-servant. 
There are, however, some duties which a master owes, as such, to a 
servant entering his employment. He owes the duty to provide such 
servant with a reasonably safe place to work, having reference to the 
character of the employment in which the servant is engaged. He also 
owes the duty of providing reasonably safe tools, appliances, and ma- 
chinery for the accomplishment of the work necessary to be done. He 
must exercise proper diligence in the employment of reasonably safe 
and competent men to perform their respective duties, and it has been 
held in many states that the master owes the further duty of adopting 
and promulgating safe and proper rules for the conduct of his business, 
including the government of the machinery and the running of trains 
on a railroad track. If the master be neglectful ir. any of these mat- 
ters, it is the neglect of a duty which he personaly owes to his em- 
ployee, and if the employee suffer damage on eccount thereof, the 
master is liable. If, instead of personally performing these obligations, 
the master engages another to do them for him, he is liable for the 
neglect of that other, which, in such case, is not the neglect of a fellow- 
servant, no matter what his position as to other matters, but is the neg- 
lect of the master to do those things which it is the duty of the master 
to perform as such.” 
Where the master orders the servant into a situation which 
(53) may become dangerous by the starting of machinery, or the acts 
of other servants, it becomes the duty of the master to use rea- 
sonable means to guard against such contingencies. Cristanelli v. Min- 
ing Co. (Mich.), 117 N.W. 910; Comrade v. Lumber Co., 44 Wash. 
470. In the last case just cited it was held that an engineer, whose duty 
it was to give a warning by two blasts of the whistle before starting the 
machinery in a mill, so that other employees might) remove themselves 
from positions of danger, was not a fellow-servant of a saw-filer, en- 
gaged in filing saws during the noon hour while the machinery was at 
rest, since the giving of such warning was one of the nondelegable 
duties of the master. Crow, J., speaking for the Court, said: ‘We are 
not prepared to say that the engineer would, under no circumstances, 
be a fellow-servant of respondent and other employees in the mill. But 
under the facts here disclosed, we hold that in the matter of giving 
some proper warning before starting the mill, he was a vice principal of 
the appellant and not a fellow-servant of the respondent.” To like 
effect is the decision in Illinois Steel Co. v. Ziembowski, 220 Ill. 324, 
where it was held that one charged with the duty of giving warning to 
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the employees of a steel mill when a blast was to be blown, in order 
that they might reach a place of safety, is a vice principal of the master 
with respect to the duty of giving such warning. 

“The line of demarcation,” says Judge Sanborn in St. Louis I. M. & 
S. RB. Co. v. Needham, 63 Fed. 107, “between the absolute duty of the 
master and the duty of the servants is the line that separates the work 
of construction, preparation, and preservation from the work of opera- 
tion.” And this is cited with approval in Peterson v. New York, etc., 
R. Co., 77 Conn. 851, and 26 Cye. 1321. 

In the case at bar it would seem that the work in which the plaintiff 
was engaged at the time of his injury was that of preservation and re- 
pair, and not merely the execution of a minor detail of operation. How- 
ever, the character of his work, even according to the above standard, 
is not to be the sole criterion or determining factor, but this must be 
considered in connection with that of the other employees. Endeavor- 
ing to meet the position thus presented, the defendants say that Souther- 
land’s alleged negligence, as well as that of Peterson’s, was the result 
of an act or acts done, or omitted to be done, in the ordinary and regu- 
lar course of running the mill; and that, as such, they were only the 
acts of fellow-servants, entailing no further or additional liability on 
them. Herein lies the difficulty of differentiating between the alleged 
dereliction, which constitutes the real basis of plaintiff’s cause of ac- 
tion, and the other duties of these employees not now essential to our 
consideration. The mental confusion which has lead to many 
discordant adjudications on the subject (Hill vy N. P. R. Co., 1 (54) 
N.D. 336), doubtless arises out of, and probably is produced by, 
momentarily losing sight of the plaintiff’s safety, and the duty which 
the defendants owed to him, while thinking of the relation existing be- 
tween the plaintiff and the other employees. But on mature reflection, 
the distinction, which at first may not appear obvious, becomes sharp 
and clear-cut. It is true Peterson and Southerland oceupied the posi- 
tions of fireman and helper or dust-cutter, respectively, and they were 
charged with the duty of running the engines and boilers. But when 
such operation, or any part thereof, had been stopped or suspended, 
in order that the plaintiff might do his work, the obligation to keep 
such idle machinery stationary was one of the primary duties which 
the defendants owed to the plaintiff in undertaking to furnish him a 
reasonably safe place to work. The proximate cause of the plaintiff's 
injury, therefore, was the alleged negligent failure of the defendants 
to keep the machinery still (just the reverse of operation); and this 
clearly related to the duty of maintaining and preserving for the plain- 
tiff a reasonably safe place in which to do his work. “The positive, 
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personal, and nondelegable duty of a master to provide a reasonably 
safe place in which, and reasonably safe appliances with which to 
work, or a reasonably safe method of doing the work, is a duty of con- 
struction and provision, and not of operation.” Kinnear Mfg. Co. v. 
Carlisle, 152 Fed. 933. Maybe the jury will find that in the instant 
case this duty has been properly discharged, and maybe not. At any 
rate, it 1s a question for them. 

It is not necessary to say, nor is it here said, that, under all circum- 
stances, the duty of the master to warn his servant cf impending danger 
is absolute and nonassignable. This must be determined by the attend- 
ant facts and the degree of danger present in each particular case. It is 
now the generally accepted rule, however, that when an employee is at 
work in a place, reasonably safe within itself, but which, by virtue of 
some independent work done for the master’s purposes, becomes highly 
dangerous, unless the customary warning or signals be given and ob- 
served, and the master has committed the execution or observance of 
such signals or notices to another, the person so charged with this par- 
ticular duty, in this one respect if no other, is a vice principal and 
stands as the personal representative of the master. For his negligence 
in this regard, in the absence of any contributory negligence on the part 
of the plaintiff, the master is liable; because such is a positive legal 
obligation, and he is responsible for its negligent performance, whether 
he undertakes it personally or delegates it to another. Nelson v. Navi- 
gation Co., 26 Wash. 548 (where a steamboat mate united a gang- 

plank, but negligently failed to give customary warning before 
(55) Jetting it slide to the deck, to the injury of a cleck-hand) ; O’Brien 

v. Page Lumber Co., 29 Wash. 537 (applying a “nigger” to a log 
in a sawmill without warning to plaintiff “dogger’); Hough v. Light 
& P. Co., 41 Ore. 531 (failure to warn lineman of turning on electric 
power) ; Postal Tel. Cable Co. v. Iakes, 225 Il. 249; Pautzar v. Ming 
Co., 99 N.Y. 368 (failure of master to warn servant at work in mine of 
danger from rock liable to fall); Fitzgerald v. Twine Co., 104 Minn. 
138 (plaintiff engaged in splicing a strand of flax or. a machine at rest, 
was injured by the starting of the machinery without the usual signal) ; 
Hjelm v. Contracting Co., 94 Minn. 169 (injury by a rock thrown by 
a blast, through the negligence of the servant to give customary 
notice); Lohman v. Swift & Co., 105 Minn. 148 (plaintiff injured by 
the sudden starting of machinery which he was engaged in repairing) ; 
Cody v. Longyear, 108 Minn, 116 (injury caused ty the starting of a 
diamond drill without warning); and finally, Anderson v. Pittsburg 
Coal Co., 108 Minn. 455, which contains a valuable and exhaustive dis- 
cussion of the entire subject in all of its phases. 
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It is conceded that the authorities elsewhere on the subject now in 
hand, especially those of a comparatively remote date, are in sharp 
conflict. “The trend of modern decisions, however, is in favor of hold- 
ing the employer liable for a neglect of monitory signals as well as 
general instruction.” 18 R. C. L. 734. See, also, notes in 46 L. R. A. 
(N.S.) 766; 26 L. R. A. (NS.) 624; 4 L. R. A. (N.S.) 1161, and Pressly 
v. Yarn Mills, 1388 N.C. 410. 

In a number of recent cases the liability of the master has been made 
to turn not so much upon the difference in rank, or the relation existing 
between the employees, as on the character of the negligent act. If the 
act were one done, or omitted to be done, in the discharge of some posi- 
tive duty, which the master owed to the servant, then the negligence of 
the offending servant in this respect was held to be the negligence of 
the master. Rh. R. v. Baugh, 149 U.S. 368; Carter v. McDermott, 29 
App. D. C. 145; 10 L. R. A. (N.S.) 1108, and note. In Hunter v. Alder- 
man, 89 §.C. 502, Mr. Justice Woods states the rule as it obtains in 
South Carolina as follows: “In determining who are fellow-servants, 
the test or rule in this state is not whether the servants are of different 
grade, rank, or authority, one of them having power to control and 
direct the services of another, but the test is in the character of the act 
being performed by the offending servant, whether it was the perform- 
ance of some duty which the master owed to the injured servant, the 
performance of which duty the master intrusted to the offending serv- 
ant.” And this is the same test which was laid down by Mr. Justice 
Brown in Tanner v. Lumber Co., 140 N.C. 475: “It follows, 
therefore, from all the modern authorities that Hitch’s hability (56) 
for Richardson’s alleged negligence is not to be determined by 
the latter’s authority to hire and discharge hands, or to purchase and 
change machinery, and the like. The true test is whether Richardson 
was intrusted by Hitch with the performance of any duty that Hitch 
owed to the plaintiff. If he was, and failed to perform it, the defendant 
is liable.” Again, in Shives v. Cotton Mills, 151 N.C. 290: “The duty of 
providing a reasonably safe place in which to work is one of the pri- 
mary or absolute duties of the master; and when the master delegates 
the discharge of such duty to a servant, whether he be called foreman, 
a superintendent, or what not, he represents the master, and the latter 
will be held responsible for the manner in which the duty is discharg- 
ed.” The same rule also obtains in the District of Columbia: “If an act 
is done in the discharge of some positive duty of the master to the ser- 
vant, then negligence in the performance of the act is negligence of the 
master, notwithstanding that it was performed through another ser- 
vant.” Spates v. Wells Bros., 48 App. D.C. 555. 
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This is not an abrogation of the fellow-servant rule, but a differen- 
tiation of two principles equally well established. As said by Mr. 
Justice Holmes in Beutler v. Railway, 224 U.S. 85; “The doctrine as to 
fellow-servants may be, as it has been called, a bad exception to a bad 
rule, but it is established, and it is not open to the courts to do away 
with it upon their personal notions of what is expedient.” The Legisla- 
ture alone may bring about its abolition or change. But because the 
correct principle of a given case may be difficult of application is no 
reason why it should not be made. Where the question has become 
nebulous or beclouded on account of conflicting judicial decisions, it 
behooves the courts, for this very reason, to search more earnestly and 
diligently for the truth. 

Again, if the negligence of the master concur with that of a fellow- 
servant in causing an injury, both the master and the servant are liable. 
Ammons v. Mfg. Co., 165 N.C. 449; Wade v. Cont. Co., 149 N.C, 177. 
Where the master has negligently failed to perform one of the primary 
duties which he owes to the servant, and this negligence concurs with 
that of a coemployee in proximately producing the injury, the master’s 
responsibility therefor is the same as if his negligence were the sole and 
only cause. Steele v. Grant, 166 N.C. 635, and cases there cited. 

In the opinion of the Court, written by the Chief Justice, Ondis v. 
Tea Co., 82 N.J.L. 511, 1s cited as a persuasive authority. Counsel, in 
their petition to rehear, make the following criticisrn, or rather, obser- 

vation, of this case: ““The work which the plaintiff was set to do 
(57) was so inherently dangerous, when the machinery was started, 

that there had been a rule or custom established to warn the 
employee before the machinery was started, and this was not done and 
the employee was seriously injured. The defendant was held to be 
liable. This explanation of the case is given in a note in 46 L. R. A. 
(N.S.) 771, and is manifestly correct.” In the cited case, Ondis was 
bailing water from a pit, which was not dangerous when the machinery 
was motionless. The starting of the machinery made his position one 
of immediate peril. It was a rule that this should not be done without 
notice or warning to him. In the case at bar the plaintiff was repairing 
a dust-chain, which was not dangerous so long as the machinery was at 
rest. The starting of the engine made his position one of immediate 
peril. There is evidence that, according to the rule, this was not to be 
done until the plaintiff himself gave the customary notice. In principle 
there appears to be no difference or dissimilarity in the two cases. The 
analogy would seem to be complete. 

Considering all the facts and circumstances of the instant case, I 
think the question of liability is one for the jury, under proper instruc- 
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tions from the court, and that the motion for judgment as of nonsuit 
should have been overruled. 

It is needless to add that the foregoing is in no way binding on this 
Court. It represents my investigation on the petition to rehear, and is 
intended only as a memorandum of the reasons why I think the peti- 
tion should be denied. Entirely a work of supererogation and of little 
service, no doubt; but possibly it will suffice to show that, contrary to 
the allegations of the petition, the Court has not “misconceived the case 
by misunderstanding the essential facts.” Nothing on the record has 
been overlooked. 

Petition denied. 


Cited: Michaux v. Lassiter, 188 N.C. 1384; Thomas v. Lawrence, 
189 N.C. 528; Riggs v. Mfg. Co., 190 N.C. 258; Crisp v. Fibre Co., 193 
N.C. 85; Arrington v. Lumber Co., 196 N.C. 821; Eaker v. Interna- 
tional Shoe Co., 199 N.C. 884; Ford v. R. R., 209 N.C. 111; Diamond 
v. Service Stores, 211 N.C. 633; Gorham v. Ins. Co., 215 N.C. 196, 200. 


IN RE HAMILTON. 
(Filed 1 March, 1922.) 


Juvenile Courts—Statutes—Courts. 
Petition to rehear this case, reported in 182 N.C. 44. 


Tooley & McMullen for petitioner. 
Ward & Grimes and Small, MacLean, Bragaw & Rodman for re- 
spondents. 


Sracy, J. This case was before us at the last term, and we 
are now asked by petitioner to reconsider our original decision, (58) 
upon the ground that in Atkinson v. Downing, 175 N.C. 244, 
and In re Fain, 172 N.C. 791, 1t was suggested by obiter dicta that the 
ruling in Stokes v. Cogdell, 1538 N.C. 181, might not be held as a con- 
trolling authority in future cases of this kind. But on mature reflection, 
and especially in view of the recent legislative policy as declared in 
the act creating the juvenile courts (C. 8. 5039 et seg.), we are of 
opinion that the position originally announced in this case and as 
formerly declared in Stokes v. Cogdell, supra, must be reaffirmed and 
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followed. There is nothing in the case of In re Warren, 178 N.C. 48, or 
in the case of In re Means, 176 N.C. 307, which mulitates against this 
position. 

Petition dismissed. 


WALKER, J., dissents. 


Cited: In re Martin, 185 N.C. 475; In re Ten Hoopen, 202 N.C, 225. 





WILLIAM EDWARDS v. NASH COUNTY BOARD OF COMMISSIONERS. 
(Filed 22 February, 1922.) 


1. Constitutional Law—Statutes—Taxation—Ratifying Acts—Retroactive 
Acts—Vested Rights. 


The Legislature, having the power to authorize a county to levy a special 
road tax for the purpose of cooperating in the construction of State or Na- 
tional highways in the county, may validate, by retroactive legislation, an 
attempt of the municipal authorities to levy this tax efter the expiration of 
the period fixed in the prior act, when in the ratifying act there is no at- 
tempt to legalize prior legislation, or a prior invalid seizure or sale of prop- 
erty thereunder, or to interfere with vested rights. 


2. Constitutional Law—Statutes—Taxation—Reading of Bill—~Substitute 
Bill—Separate Days—Roads and Highways. 


Where a bill, authorizing a levy of taxes for road purposes, has been read, 
referred to a committee, and the committee has recornmended a substitute, 
resulting in the tabling of the original bill and the passing of the substitute 
on two separate days in that branch of legislation, and otherwise conforming 
to the resuirements of Const., Art. II, sec. 14, as to the “aye” and “no” vote, 
etc., and its passing on separate days, ete., in both branches of legislation, 
the substitute is to be regarded, in the contemplation of the Constitution, as 
an amendment to the original bill introduced, and the act may not success- 
fully be questioned as not having passed on the several separate days re- 
quired of a bill of this character. 


APPEAL from an order dissolving a restraining order, heard by Allen, 
J., at chambers, 20 December, 1921, from Nasu. 
Civil action permanently to enjoin defendant from levying road tax 
in Nash County, and from increasing road tax in Manning’s Township 
in said county. On 1 December, 1921, a temporary restraining 
(59) order was granted, and on 20 December it was dissolved. Plain- 
tiff appealed. There were two alleged causes of action: 
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1. Plaintiff contends that in 1921 defendant levied a tax of ten cents 
on each $100 in value of property in Nash County, which was uncon- 
stitutional for the reason that Public-Local Laws 1919, ch. 496, under 
which the levy was made, did not authorize the defendant to levy this 
tax after 1920. The defendant contends that the levy of 1921 was val- 
idated by the General Assembly at the special session of 1921, H. B. 
92, 5S. B. 735. The plaintiff insists that the act of 1921 is inoperative 
because the General Assembly could not “validate a nullity.” 


2. The plaintiff contends, in the second place, that in Manning’s 
Township the defendant levied a tax in excess of the authority grant- 
ed by Public-Local Laws, 1918, ch. 220. The defendant says that the 
increased rate was authorized by Public-Local Laws 1919, ch. 245; and 
plaintiff insists that the latter act was not passed in aecordance with 
Art. II, sec. 14, of the Constitution. This statement is sufficient to show 
the contentions of the parties. 


W. M. Person for plaintiff. 
F.S. Spruill for defendant. 


Apams, J. The appeal involves the legal integrity or soundness of 
the two propositions on which the plaintiff relies. The first is this: 
Whatever the legislative intent may have been, the act passed by the 
General Assembly at the special session of 1921 is not legally sufficient 
to validate the levy which was made by the defendant for that year by 
virtue of chapter 496 of the Public-Local Laws of 1919. And the 
second: The act (Public-Local Laws 1919, ch. 245) amending chapter 
220 of the Public-Local Laws of 1913 was not passed as required by 
Art. II, sec. 14, of the Constitution of North Carolina. We are of 
opinion that neither proposition can be maintained. 

Chapter 496, section 38, of the Public-Local Laws of 1919, authorized 
the defendant, in certain contingencies which are not material here, to 
levy for cooperation in the construction of State or National highways 
in the county a special tax for the years 1919 and 1920; and the defen- 
dant, under the impression that the act provided for a permanent fund, 
in July, 1921, levied the tax referred to. For the purpose of curing the 
defect and ratifying the levy, the General Assembly, at the special 
session of 1921, passed an act, the title of which is “An act to amend 
and supplement chapter 496 of the Public-Local Laws of 1919, and to 
ratify and validate the action of the county commissioners of Nash 
County in levying a tax thereunder for the public roads of said 
county.” Section 3 provided that the action of the defendant in (60) 
levying a tax of ten cents on the $100 valuation of property and 
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of thirty cents on each taxable poll for the year 1921, in pursuance of 
the provisions of chapter 496, and for the purpose therein expressed as 
amended, should in all respects be approved, ratified, and validated. 
The plaintiff contends that since the defendant had no authority to 
make the levy at the time, the act of 1921 is only aa ineffective effort 
to impart vital force to a levy that was utterly void. But the authori- 
ties apparently are uniform in holding that where there is no attempt 
to legalize prior litigation, or a prior invalid seizure or sale of prop- 
erty, or to interfere with vested rights, a statute enacted to confirm or 
validate a defective assessment of taxes is not in violation of the or- 
ganic law, and is, therefore, effective for the purpose intended. This 
conclusion rests upon the recognized and accepted doctrine that a retro- 
spective law, curing defects in acts that have been done, or authoriz- 
ing or confirming the exercise of powers, is valid in those cases in 
which the Legislature originally had authority to confer the power or 
to authorize the act. The General Assembly unquestionably had orig- 
inal authority to confer the right to levy a tax for the year 1921, in 
like manner as it had done for the two preceding years. It may be noted 
that there is no suggestion that chapter 496, heretofore referred to, was 
not passed in strict compliance with Art. II, sec. 14, of the Constitu- 
tion. Belo v. Comrs., 76 N.C. 489; Leak v. Gay, 107 N.C. 479; Scott v. 
Springs, 182 N.C. 549; Anderson v. Wilkins, 142 N.C. 159; Wharton v. 
Greensboro, 149 N.C. 68; Highway Comm. v. Webb, 152 N.C. 711; 
Erskine v. Nelson, 27 L. R. A. 696, and note; Bulkeley v. Williams, 48 
L. R. A. 465, and note, p. 476; 12 C.J., 955, 1095. 

In the second proposition the plaintiff assails the constitutionality 
of chapter 245 of the Public-Local Laws of 1919. ‘“No law shall be 
passed to raise money on the credit of the State, or to pledge the faith 
of the State, directly or indirectly, for the payment of any debt, or to 
impose any tax upon the people of the State, or allow the counties, 
cities, or towns to do so, unless the bill for the purpose shall have been 
read three several times in each house of the General Assembly and 
passed three several readings, which readings shall Lave been on three 
different days, and agreed to by each house respectively, and unless the 
yeas and nays on the second and third readings of the bill shall have 
been entered on the Journal.” Const., Art. II, sec. 14. Against the con- 
stitutionality of the act referred to the plaintiff urges his contention 
that the bill did not pass the three several readings on three different 
days. This bill (H. B. 92) was introduced in the House of Representa- 

tives on 16 January, 1919, and referred to the appropriate com- 
(61) mittee; and on 19 February the committee reported the bill un- 
favorably, and recommended the adoption of a substitute. On 
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20 February, H. B. 92 was reached on the calendar, and “the substitute 
was adopted and the bill passed its second reading.” On the day follow- 
ing, ‘‘the substitute for H. B. 92 passed its third reading.” On each 
reading the yeas and nays were entered in the Journal. The bill, or sub- 
stitute, was then sent to the Senate, and passed by that body in con- 
formity with the constitutional requirements; and on 3 March it was 
signed by the presiding officer of each house. It may now be observed 
that the plaintiff’s specific and dominant objection is that when H. B. 
92 was tabled the substitute became an entirely new bill, that the adop- 
tion of the substitute was its first reading, and that the first and the 
second readings of the new bill occurred on the same day. We need 
not travel abroad in search of precedent to show that this position can- 
not be sustained. In Brown v. Comrs., 173 N.C. 599, it appears that the 
bill which was there under discussion passed the first reading in the 
House of Representatives, and was referred to a committee, who re- 
ported a substitute for the original measure. Brown, J., said: “The sub- 
stitute was only an amendment to the original bill, which had already 
passed first reading on 22 January. Consequently, when the substitute 
passed second and third readings on different days, and the ayes and 
noes were duly entered on both said readings, the requirements of Art. 
II, sec. 14, of the Constitution were duly comphed with.” And in 25 
R. C. L., 880, 1t is said: “Even a substitute bill which is so germane 
to the original bill as to be a proper substitute need not be read three 
times.” 

In this action the only defendant is the board of commissioners. The 
plaintiff sought to enjoin the levy of taxes four months after the levy 
had been completed and two months after the tax books had been de- 
livered to the collector. Harrison v. Bryan, 148 N.C. 315; Moore v. 
Monument Co., 166 N.C. 211; Kilpatrick v. Harvey, 170 N.C. 668. 
There is no phase of the record which entitles the plaintiff to an in- 
junction, and accordingly the judgment is 

Affirmed, 


Cited: Jones v. Bd. of Ed., 185 N.C. 309; Construction Co. v. Brock- 
enbrough, 187 N.C. 75, 77; Holton v. Mocksville, 189 N.C. 150; Storm 
v. Wrightsville Beach, 189 N.C. 684; Frazier v. Comrs., 194 N.C. 56; 
Comrs. v. Assell, 194 N.C. 418; R. BR. v. Cherokee County, 194 N.C. 
783; Greene County v. R. R., 197 N.C. 423; Hospital v. Guilford Co., 
921 N.C. 310; In re Assessments, 248 N.C. 499. 
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(62) 
JULIA PRESTON v. JULIAN G. ROBERTS. 
(Filed 22 February, 1922.) 


Public Officers—Women—Justices of the Peace—Deputy Clerks——Deeds 
and Conveyances—Probate—Adjudication—Registration—Statutes, 


A woman is qualified to act as a notary public since the adoption of the 
amendment to the Constitution of this State, Art. VII, sec. 7; and also to 
pass upon the proper probate of a deed to lands, and make a valid certificate 
for its registration, when thereto deputized by the clerk of the Superior Court 
under the provisions of our statutes, C. 8S. 935, 3305. 


ContTROvERSY without action, heard 27 January, 1922, by Harding, J., 
at chambers in the city of Charlotte, on case agreec, from MECKLEN- 
BURG. 

The defendant, on 21 January, 1922, executed and delivered to the 
plaintiff a deed conveying a lot in the third ward; the defendant ac- 
knowledged the execution of the deed before Miss Mary Newman, who 
was a notary public; and thereafter Mrs, N. B. Purse, a regularly ap- 
pointed deputy clerk of the Superior Court, adjudged the probate to 
be in due form and according to law. Upon such acknowledgment and 
probate the deed was registered in the office of the register of deeds of 
Mecklenburg County. The legality of the acknowledgment and probate 
was assailed. The court held that the deed had been properly acknowl- 
edged and progated, and from the judgment rendered the plaintiff ap- 
pealed. 


E. R. Preston for plaintiff. 


Apams, J. As to the formula of the acknowledgment and of the 
probate there is no controversy. The execution of all deeds of convey- 
ance may be proved or acknowledged before a notary public (C. &. 
3293), and the clerk of the Superior Court is authorized to appoint a 
deputy, who may probate deeds and other conveyances. C. 8. 935, 3305; 
Piland v. Taylor, 118 N.C. 1. The appeal, therefore, presents the 
simple question whether a woman is now disqualified to serve in the 
capacity of notary public or deputy clerk. In S. v. Knight, 169 N.C. 
334, it was held that the position of notary public is a public office, and 
that women were precluded from holding this office secause they were 
not legally qualified voters (Const., Art. VI, sec. 7); and in Bank v. 
Redwine, 171 N.C. 559, it was plainly suggested that for the same 
reason a woman could not hold the position of deputy clerk. The dis- 
qualification upon which these decisions were based has since been 
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removed by the adoption of the Nineteenth Amendment to the Federal 
Constitution, which became effective on 26 August, 1920, and subse- 
quent legislation. Fed. St. Anno., Sup. 1920, p. 821; Public Laws 

of North Carolina, 1919, ch. 129; Public Laws of North Caro- (63) 
lina, extra session 1920, ch. 93; amendment to Constitution of 
North Carolina, Art. VI, sec. 4, effective January, 1921. “Every voter 
in North Carolina, except as in this article disqualified, shall be eligible 
to office.” Const., Art. VI, sec. 7. The mere fact that the notary public 
and the deputy clerk who respectively took the acknowledgment and 
the probate of the deed were women does not invalidate the convey- 
ance. The judgment of the Superior Court is therefore 

Affirmed. 





GROVER D. MODLIN v. T. L. SIMMONS anp L. D. HARPER, Trapine as THE 
CHANDLER SALES COMPANY. 


(Filed 22 February, 1922.) 


1. Negligence—Evidence—Res Ipsa Loquitur—Prima Facie Case-—Auto- 
mobiles—Repairing—Gasoline. 

Where the servant of a repairer of an automobile for the owner under- 
takes in the course of his employment to clean the car with gasoline in an 
open container, while the batteries were exposed and likely to be started in 
operation and emit electrical sparks that would explode the gasoline or its 
vapors and wreck the car, and an explosion consequently results, in the own- 
er’s action for damages against the proprietor of the garage the circum- 
stances make out a prima facie case of negligence. 


2. Negligence—Evidence—Res Ipsa Loquitur—Burden of Proof. 


Where a prima facie case of negligence, under the doctrine of res ipsa 
loquitur, has been established in an action to recover damages, the burden 
of proof remains on the plaintiff throughout the trial, the question for the 
jury to determine being whether thereunder upon the whole evidence the 
plaintiff has established the negligence alleged as a fact, the prima facie 
case otherwise being suflicient to sustain an affirmative finding. 


AppraL by defendants from Allen, J., at the December Term, 1921, 
of EpGECOMBE. 

This suit was brought to recover damages for the burning of an auto- 
mobile, which plaintiff had left with the defendant to be repaired and 
cleaned, upon the allegations of negligence as alleged in the complaint. 
After the evidence was all in, the arguments finished, and the charge to 
the jury half delivered, plaintiff was given permission to amend his 
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complaint so as to allege that the automobile was placed in charge of 
an inexperienced and incompetent laborer, whose negligence, from his 
incompetency, caused the injury. 

Defendant contends that there was no evidence to support such alle- 
gation. The judge’s right to permit the amendment is not being ques- 
tioned. 


(64) Thorne & Thorne for plainttf. 
F. S. Spruill for defendant. 


Waker, J. There are really but two questions in this case: first, 
as to whether there is any evidence that the defendant, “The Chandler 
Sales Company,” assigned an inexperienced and incompetent man to do 
the work of repairing and cleaning the car of plaintif?, and whether by 
reason thereof and of the negligence of the deferdant’s servant it 
caught fire from a spark which came in contact with the highly inflam- 
mable gasoline with which the cleaning was being done, and the car 
was burned so that it became useless and practically of no value to 
the plaintiff. The particular act of negligence alleged on the part of de- 
fendant and its repairer and cleaner, who was doing, the work for it, 
being that the latter got a bucket about two-thirds full of gasoline for 
the purpose of cleaning the car, and set it down near the car, which 
was allowed to remain fully wired, and ready for the transmission of 
electricity. After stating that the car had been left with the defendant 
to be repaired and cleaned, the plaintiff thus alleges the different negll- 
gent acts: In order to have the work done, the defendant negligently, 
carelessly, and without the exercise of ordinary care, put to do the 
work, which, among other things, was to wash and clean the base of 
the motor of the automobile, an ignorant and inexperienced servant, 
who proceeded or undertook to wash the base of the motor of the auto- 
mobile and its other parts with gasoline. The gasoline being contained 
in an open tin quart container. The base of the mo:or was left in its 
place in the frame of the car at the time of undertaking to do such 
work, and all the wiring from the generator to the batteries, and the 
wiring and connections from the batteries to the lights of the car were 
left fully connected with each other and with the magneto so that at a 
very slight turn of the shoft of the automobile, or contact made with 
the generator by metal or other conductor, it would spark all of the 
said apparatus and wires, being fully charged with and ready for the 
transmission of electricity so that to use gasoline at such time and 
manner would almost necessarily result in an explosion. And further, 
the said agent and servant, at the same time, and notwithstanding the 
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visible and obvious danger and risk of doing so, undertook and did in 
part wash and clean the said parts with gasoline, pouring the gasoline 
on such parts from the open tin quart container, the crank case of the 
automobile being placed under the motor in the form of an open, ex- 
posed basin for the purpose of catching the overflow of gasoline. In 
consequence of the negligence and carelessness of the defendants in 
doing, or undertaking to do, the business of washing and cleaning the 
base of the motor of the automobile in the way and manner 
herein stated at a time when the electric wiring of said auto- (693! 
mobile was connected with the generator, batteries, and lights, 

and the ignorance and incompetence of the workman who was left in 
charge of the business, as aforesaid, in some way or manner, the crank 
shaft was turned, or by contact with the tin quart container or some 
other metal or conductor with which he was doing the work, electric 
sparks were thrown off, as might easily have been foreseen and known 
by the defendants, the gasoline was ignited by the electric spark, or 
current, and the plaintiff’s car was thereby set on fire and totally de- 
stroyed, to the plaintiff’s great damage. 

There was evidence, as shown by the record, to sustain the allega- 
tion of negligence. The manner in which the work was done and the use 
of a large quantity of gasoline in and so near to the car, while it was 
being cleaned, where it was likely to be ignited from the wiring which 
was not disconnected during the performance of the work, clearly 
showed negligence. It was a dangerous undertaking at best, because the 
gasoline, and its vapors, especially, were highly inflammable, but it was 
a thing which could be done safely with the exercise of commensurate 
care, that is, ordinary prudence, and where this is true, the failure to 
exercise the proper care is ordinarily presumed (Aycock v. R. R., 89 
N.C. 321), in the sense, that it makes out a prima facie case of negli- 
gence, Which means only that it carries the case to the jury, though the 
burden of showing negligence, or of establishing the issue in his favor, 
remains throughout the case with the plaintiff. Cor v. R. R., 149 N.C. 
117; Page v. Mfg. Co., 180 N.C. 335; Stewart v. Carpet Co., 188 N.C, 
60; Womble v. Grocery Co., 185 N.C. 474, and especially the recent 
case of Sweeney v. Erving, 228 U.S. 2338, where the Court cites and ap- 
proves the rule as stated by this Court in Stewart v. Carpet Co., supra, 
and says, with reference thereto, that res ipsa loquitur means that the 
facts of the occurrence warrant the inference of negligence, not that 
they compel such an inference; that they furnish circumstantial evi- 
dence of negligence where direct evidence of it may be lacking; but it 
is evidence to be weighed, not necessarily to be accepted as sufficient; 
that they call for explanation or rebuttal, not necessarily that they re- 
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quire it; that they may make a case to be decided by the jury, not 
that they forestall the verdict. Res ipsa loguitur, where it apples, does 
not convert the defendant’s general issue into an affirmative defense. 
When all the evidence is in, the question for the juzy is whether the 
preponderance is with the plaintiff. Such, we think, is the view general- 
ly taken of the matter in well considered judicial opirions. These views 
are sustained by the recent case of White v. Hines, 182 N.C. 275, where 
the question was fully and learnedly examined with a copious citation 

of the authorities by Justice Adams, and the true rule clearly 
(66) and finally formulated in accordance with waat precedes. Un- 

der the rule we have above stated, and the authorities we have 
arrayed in support of it, we are of the opinion that there was some evi- 
dence of negligence in this case fit for the consideration of the jury, and 
that the very circumstances of the case and the manner and conse- 
quences of doing the work, as it was done, furnish some evidence that 
it was negligently performed. 

The learned and just judge who presided at the trial did not mean by 
his instruction to the jury, to which a general exception was taken by 
the defendant, that it was for them to decide whether there was any 
evidence of negligence, and thereby submit a question of law to them. 
Such a construction of his words would be too narrow, and the entire 
charge shows clearly that he intended to refer to them the question only 
as to whether the evidence satisfied them that in fact there was negli- 
gence, 

The learned counsel for defendant properly abandoned his second 
exception in deference to our decision in Beck v. Wilkins, 179 N.C. 
231, which covers the main features of this case. 

No error. 


Cited: McAllister v. Pryor, 187 N.C. 889; O’Brien, v. Parks Cramer 
Co., 196 N.C. 865; Mitchell v. Saunders, 219 N.C, 1&3. 





J. J. SANDERS vy. ROCKY MOUNT INSURANCE AND REALTY COMPANY. 
(Filed 22 February, 1922.) 


Injunction—Issues of Fact-—-Mortgages. 
Where the purpose of the action is to enjoin the sale of lands under a 
deed in trust or mortgage, and upon the hearing before the judge, upon the 
injunctive remedy sought, the affidavits are conflicting upon the question at 
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issue as to whether the mortgage debt had been paid, the injunction should 
be continued to the hearing to ascertain the facts involved. 


AppEAL by defendant from Allen, J., at chambers, 20 December, 
1921, from Nasu. 


W. M. Person for plaintiff. 
Battle & Winslow for defendant. 


WaLker, J. This action was brought to restrain and enjoin the de- 
fendant insurance company from selling certain real estate under the 
deed of trust described in the pleadings. The plaintiff alleged that all 
or a large part of the indebtedness secured by the said deed of trust had 
been settled and paid, and that a very small amount, if anything, re- 
mains due thereon. 

There was much controversy between the parties upon the 
essential facts, alleged and denied. The motion for the injunc- (67) 
tion was heard by the judge upon affidavits, and as it appeared 
from them, and the pleadings, that important issues are raised upon the 
vital question of indebtedness, as to whether there is any now due, and 
if any, how much, the court continued the preliminary injunction to 
the final hearing, and the defendant appealed. 

The correctness of this ruling cannot be questioned, and is fully sus- 
tained by the case of Cobb v. Clegg, 187 N.C. 153, where we held that 
it is generally proper, when the parties are at issue concerning the 
legal or equitable right, to grant an interlocutory injunction to pre- 
serve the right 7m statu quo until the determination of the controversy, 
and especially is this the rule when the principal relief sought is in it- 
self an injunction, because a dissolution of a pending interlocutory in- 
junction, or the refusal of one, upon application therefor in the first 
instance, will virtually decide the case upon its merits and deprive the 
plaintiff of all remedy or relief, even though he should be afterwards 
able to show ever so good a case. The Court there added that the prin- 
ciple thus stated is well supported by the authorities, citing numerous 
cases decided by this Court, as follows: 1 High on Injunctions (8 ed.), 
sec. 6; Jarman v. Saunders, 64 N.C. 367; Hethg v. Stokes, 63 N.C. 612; 
Mfg. Co.. v. McHlwee, 94 N.C. 425; Purnell v. Daniel, 48 N.C. 9; 
Bispham’s Eq. (6 ed.), sec. 405; Marshall v. Comrs., 89 N.C. 108; 
Lowe v. Comrs., 70 N.C. 582; Capehart v. Mhoon, 45 N.C. 30, and 
Troy v. Norment, 55 N.C. 318, where Nash, J., said: “In applications 
for special injunctions (and this is such a one) the bill is read as an 
affidavit to contradict the answer; and where they are in conflict, and 
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the injury to the plaintiff will be irreparable if the relief be not grant- 
ed, the injunction will not be dissolved on motion, but will be continued 
to the hearing to enable the parties to support by proofs their respec- 
tive allegations. Justice demands this course. When “here is nothing be- 
fore the Court but oath against oath, how can the Chancellor’s con- 
science be satisfactorily enlightened?” In Marshall v. Comrs., 89 N.C. 
108, the Court says: “The injunctive relief sought in this action is not 
merely auxiliary to the principal relief demanded, but it is the relief, 
and a perpetual injunction is demanded. To dissolve the injunction, 
therefore, would be practically to deny the relief scught and terminate 
the action. This the Court will never do where it may be that possibly 
the plaintiff is entitled to the relief demanded. In such cases it will not 
determine the matter upon a preliminary hearing upon the pleadings 
and ex parte affidavits; but it will preserve the matter intact until the 
action can be regularly heard upon its merits. Any other course would 

defeat the end to be attained by the action.” In Lowe v. Comrs., 
(68) supra, Bynum, J., says that, in such cases, ‘‘much must depend 

upon the sound discretion of the court to whom the question of 
dissolving the injunction is referred.”” We believe that the Judge in this 
case exercised this sound discretion correctly, if such was vested in him, 
and that he properly continued the injunction to the final hearing, so 
that the matters, now seriously controverted, may be settled in the 
manner provided by law. 

The matter is so fully considered in Cobb v. Clegg, supra, and the 
cases therein cited, that further discussion is useless, The principle 
stated in Cobb v. Clegg, supra, has frequently been affirmed and the 
case cited with approval as late as 181 N.C. 179, in Gray v. Warehouse 
Co., and was expressly applied in Sep v. Wright, 173 N.C. 14. In 
Hyatt v. De Hart, 140 N.C. 270, the Chief Justice thus broadly stated 
this rule as being applicable under our present prccedure: “Ordinarily, 
the findings of fact by the judge below are conclus.ve on appeal. While 
this is not true as to injunction cases, in which we look into and review 
the evidence on appeal, still there is the presumption always that the 
judgment and proceedings below are correct, and the burden is upon 
the appellant to assign and show error; and looking into the affidavits 
in this case, we cannot say there was error below. The general rule is 
that when the injunctive relief sought is not merely ancillary to the 
principal relief demanded in the action, but is itself the main relief, 
the Court will not dissolve the injunction, but will continue it to the 
hearing.” We are clearly of the opinion that there is sufficient contro- 
versy as to the facts to bring this case within this general rule, and 
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there is, at least, some probability that the plaintiff will be able to 
sustain his allegations at the final hearing. 

This being so, we must affirm the decision of the court below. 

The motion of the plaintiff to dismiss the appeal is denied upon the 
facts stated by Judge Allen in the record. 

Affirmed. 


Cited: Moore v. Rosser, 186 N.C. 766; Tobacco Growers Assoc. v. 
Pollock, 187 N.C. 411; Advertising Co. v. Asheville, 189 N.C. 739; 
Vester v. Nashville, 190 N.C. 268; Smith v. Commissioners, 191 N.C. 
777; Angelo v. Winston-Salem, 198 N.C. 213; Commissioners of Wake 
v. Hwy. Comm., 195 N.C. 30; Bd. of Health v. Lewis, 196 N.C. 646; 
Roller v. Allen, 245 N.C. 521. 





(69) 
J. M. JENNINGS v. STATE HIGHWAY COMMISSION Et AL. 


(Filed 22 February, 1922.) 


1. Eminent Domain—Government—Private Property—Public Use—Com- 
pensation—Constitutional Law. 
A government has, under the power and principles of eminent domain, the 
right to appropriate private property for a public use, on making due com- 
pensation therefor. 


2. Same—State Agencies—Discretion—Statutes, 

Where the statute authorizes the taking of private property for a public 
purpose, the necessity for the exercise of the power in a given case, and the 
extent of it, under all ordinary circumstances, is for the Legislature, either 
directly or through subordinate agencies designated for the purpose. 


3. Same—Reasonableness and Necessity—Implied Powers. 
When the Legislature has not defined the extent or limit of the appropri- 
ation of private property to be taken for a public use, the authorities charg- 
“ed with the duty are restricted to such property in kind and quantity as 
may be reasonable and necessary to the purpose designated. 


4. Same~-Questions of Law—Trials. 

Where the statute does not definitely determine as to the kind and quan- 
tity of private property to be taken by its designated agencies for a public 
purpose, such kind and quantity may be so taken by them as may be reason- 
ably necessary therefor; but when such agencies have acted in good faith 
and do not exceed a reasonable discretion with which it is vested, the courts 
will seldom, if ever, interfere. 
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5. Same—Notice to Owner—Time of Payment. 

Where the statute authorizing designated agencies of the State to take 
private property for a public use otherwise provides, it is not necessary to 
notify the owner that his property is to be appropriated: Provided, he is to 
be notified and given opportunity to be heard in the proceedings on the 
question of compensation that may be due him. 


6. Same-—State Highway Commission—Roads and Highways. 

Under the provisions of our statutes the State Highway Commission is 
given power to enter on and appropriate land of private owners, on giving 
notice, for the purpose of constructing highways as a part of the State sys- 
tem, C. S. 3667, ef seg., with the right to acquire material, gravel beds, etc., 
necessary for the construction and maintenance of such roads, conferring for 
the purpose the powers of eminent domain (C. 8. 1715 et seg.), with an ad- 
ditional provision in enlargement of such powers, authorizing the commis- 
sion to enter the lands, take possession of such timber and materials, and 
use them for the purpose required, prior to bringing condemnation proceed- 
ings, and without making a deposit, etc., in the event of the owner’s appeal, 
or compensating the owner prior to the final determination of the action as 
to the amount: Held, the right of the commission to use the materials for 
the purposes stated being specifically given by statute, it is not required that 
the board first proceed by action before taking the necessary materials for 
the State highway construction or maintenance, 


CiviL AcTIoN, heard on return to preliminary restraining order be- 
fore Horton, J., holding courts of the First Judicial District, on 24 
October, 1921. 

The action is prosecuted by plaintiff, an owner o! adjacent lands, to 
restrain defendants, the Highway Commission, from entering on said 
land and taking therefrom soil and material for purposes of construct- 

ing a public road, laid off as part of the State highway system, 
(70) ete. On the affidavits and evidence submitted, the court finds 
the facts and entered judgment thereon as follows: 


JUDGMENT DISSOLVING INJUNCTION. 


This cause coming on to be heard at Elizabeth City, N. C., before 
his Honor, J. Lloyd Horton, upon motion to show cause why the re- 
straining order in this matter should not be continued to the hearing. 
After the hearing of the evidence, the complaint and answer being used 
as affidavits, and also upon the affidavits filed hersin, the court finds 
as follows: 


1. That the defendant State Highway Commission, through its 
duly authorized agents, has gone on the lands of the plaintiff and is 
cutting and removing soil therefrom for the purpose of constructing a 


~ 


OI 
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part of the State highway system as provided in ch. 2, Public Laws, 
1921, and that there is clearly expressed statutory authority for the 
acts of the defendant State Highway Commission. 


2. ‘That the plaintiff’s lands are used for farming purposes, and that 
no invasion has been made of the plaintiff’s curtilage; that the defen- 
dant’s entry thereon was reasonable and proper, and not an abuse of 
discretion or authority. 


3. That the defendant State Highway Commission is engaged in a 
highly important public enterprise, to wit, the construction of public 
highways which are a public necessity. And that the material sought 
and taken from plaintiff’s lands is necessary for the proper construction 
of a part of the State highway system as aforesaid, and that the ma- 
terial taken from the plaintiff’s lands is being used by the common- 
wealth, or an agency thereof, for the public use and for the promotion 
of public welfare. 


4, That the defendant State Highway Commission is willing, able, 
and ready to make proper and sufficient compensation, as it avers, at 
such time as the compensation can be fairly and justly determined, but 
that the measure of damages, if any, cannot be fairly and fully deter- 
mined until the public highway is complete; that it cannot now be 
ascertained how much material may be necessary for the proper con- 
struction of the said public highway. 


). That ample provision is made for just and sufficient compensa- 
tion to plaintiff by defendant State Highway Commission for all ma- 
terial or land to be used by it in the construction of the particular 
public highway. 

6. That defendant “was not obliged to initiate proceedings. It was 
not obliged to know that plaintiff claims damages until he claims them 
in the mode provided.” 


It is therefore, on motion of Walter L. Cohoon, counsel for 
defendant, ordered and adjudged that the restraming order here- (71) 
tofore granted in this cause be and the same is hereby dis- 
solved. 

Plaintiff excepted, and appealed. 


Aydlett & Simpson for plaintiff. 
Attorney-General Manning and Assistant Attorney-General Nash 
for the State Highway Commission. 
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Hoke, J. Plaintiff excepts to the judgment, contending, as we un- 
derstand his position, that the right to take and use his property can 
only be acquired by action or special proceedings duly instituted, and 
in which the kind and quantity of material to be taken shall be desig- 
nated and fully described, but in our opinion the exception cannot be 
sustained. 

The General Assembly has conferred on the Flighway Commission 
the power to enter on and appropriate land of private owners for the 
purpose of constructing highways as part of the State system, on giv- 
ing due notice to the owner. C. S. 8667 et seg. And in chapter 2, section 
22, they have also given defendant board the right to acquire material, 
gravel beds, sand bars, rocks, or other soil, mineral deposits, etc., neces- 
sary and suitable for the construction and maintenance of such roads, 
where such beds, quarries, etc., are not presently open and operated 
bona fide by private enterprise, conferring upon defendant for the pur- 
pose indicated the powers of eminent domain, coritained in C. 8S. 1715 
et seq., and with the additional provision in enlargement and extent of 
such powers as follows: “In case condemnation proceedings shall be- 
come necessary, the State Highway Commission is authorized to enter 
the lands and take possession of same, and also take possession of such 
materials and timber as is required by it prior to bringing the proceed- 
ings for condemnation, and prior to the payment of the money for said 
property.” And further: “In the event that the owner or owners shall 
appeal from the report of the commissioner (of assessment, etc.), it 
shall not be necessary for the State Highway Commission to deposit 
the money assessed with the clerk, but it may proceed and use the prop- 
erty to be condemned until the final determination of the action.” 

It is universally conceded that a government 1as, under the power 
and principles of eminent domain, the right to appropriate private 
property for a public use, on making due compensation therefor; that 
where the use is for a public purpose the necessity for the exercise of 
the power in a given case and the extent of it, under all ordinary cir- 
cumstances is for the Legislature, either directly or through subordinate 
agencies designated for the purpose. And the we.l considered cases on 
the subject hold that when the Legislature has not defined the extent 

or limit of the appropriation, the authorities charged with the 
(72) duty are restricted to such property in kind and quantity as 

may be reasonably suitable and necessary to the purpose desig- 
nated. Dickson v. Perkins, 172 N.C. 859; Jeffress v. Greenville, 154 
N.C. 490; S. v. Jones, 189 N.C. 618; Lynch v. Forbes, 161 Mass. 302; 
Ist Elliott on Roads and Streets (8 ed.), sees. 250-256; 15 Cyc. 682. 
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In the citation to Elliott, sec. 256, the author says: “As we shall 
show in the following sections, the general rule, where the statute does 
not definitely determine the question, is that so much, and so much 
only, as is reasonably necessary may be taken, but where a munici- 
pality acts in good faith and does not exceed the amount of a reason- 
able discretion, with which it is invested, the courts will seldom if ever 
interfere.” 

And these and other authorities are to the effect further that unless 
the statute appertaining to the subject otherwise provides, it is not 
necessary to notify the owner that his property 1s to be appropriated, 
provided he is notified and given opportunity to appear and be heard 
on the question of the compensation that may be due him. 8. v. Jones, 
supra; Kinston v. Loftin, 149 N.C. 255; 15 Cye. 682. 

In the case before us it appears from a perusal of the record that the 
Legislature has expressly conferred the power on defendant board to 
enter on plaintiff’s property and appropriate the material in question. 
On satisfactory proof the Court finds that such material is suitable and 
reasonably required for the public purposes designated, and under the 
provisions of the statute are a proper application of the principles re- 
ferred to, we must approve the rulings of the court and affirm the judg- 
ment dissolving the mjunction. 

Affirmed. 


Cited: Parks v. Commissioners, 186 N.C. 500; Davis v. Hwy. 
Comm., 191 N.C. 147; Highway Comm. v. Basket, 212 N.C. 222; 
Moore v. Clark, 235 N.C. 367. 





MRS. BINA ARPS Et at. v. J. L. DAVENPORT ET AL. 
(Filed 1 March, 1922.) 


Contracts — Options — Verbal Agreements—Lands—Statute of Frauds— 
Pleadings—Admissions. 

A verbal option of lands will not be declared void by the courts, as a mat- 
ter of law, under the statute of frauds requiring a writing, when the party 
to be charged admits the alleged contract, in accordance with its stated 
terms, and resists performance upon entirely Separate and distinct matters. 


AppeaAL by plaintiffs from Allen, J., at October Term, 1921, of 
WASHINGTON. 
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Civil action to recover damages for an alleged breach of con- 
(73) tract. 

On 4 November, 1919, the plaintiffs, Mrs. Bina Arps and 
husband, J. M. Arps, executed and delivered to the clefendants a paper- 
writing whereby the said defendants were given tae right, privilege, 
and option to purchase the “Arps farm” of 200 acres or more, situate in 
Plymouth Township, Washington County, at and for a stipulated price 
and upon the terms therein set out, but it was understood and agreed 
that the said option should be exercised on or before 10 December, 
1919. 

The defendants gave the plaintiffs due and timely notice of their in- 
tention to exercise the option and paid a part of the purchase price, 
but failed to execute the notes and mortgage, as provided in the con- 
tract of sale, and now refuse to comply with their agreement upon the 
ground that there is a shortage of approximately 52 acres in the land 
contracted to be sold. 

At the close of plaintiffs’ evidence there was a Judgment as of non- 
suit upon the theory that as the contract was in the rature of an option, 
and defendants did not accept same in writing, the plaintiffs were rem- 
ediless under the statute of frauds. Plaintiffs appealed. 


W. L. Whitley for plaintiffs. 
Ward & Grimes for defendants. 


Stacy, J. Considering the facts, as above stated, and in view of 
the pleadings filed herein, we think the judgment of nonsuit was er- 
roneously entered. The statute of frauds is not pleaded, and there is no 
denial of the contract; on the other hand, it is expressly admitted. Sec- 
tion (C) of the further answer reads: ‘‘That the defendants at all times 
stood ready, able, and willing to pay to the plaintiffs the amount due 
under the option at the time the same came due, deducting for the de- 
ficiency in acreage above set out, and now offer to accept and receive 
the land and pay for same, less the sum of $80 per acre for the 52 
acres, which represent the actual deficiency in the acreage as afore- 
said.” 

Under authority of Henry v. Hillard, 155 N.C. 372, and cases there 
cited, the present Judgment, which forms the basis of plaintiffs’ appeal, 
must be set aside and the cause remanded for further proceedings. See, 
also, Herndon v. R. R., 161 N.C. 650. 

Reversed. 
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Cited; McCall v. Institute, 189 N.C. 782; Price v. Askins, 212 N.C, 
587; Walker v. Walker, 231 N.C. 56; Rochlin v. Construction Co., 234 
N.C. 445; Weant v. McCanless, 235 N.C. 386. 





(74) 


MATTHEW T. LAMM vy. ATLANTIC COAST LINE RAILROAD 
COMPANY ET AL. 


(Filed 1 March, 1922.) 


Railroads—N egligence—Evidence—Nonsuit—Statutes—Comparative Neg- 


ligence. 

In an action to recover damages of a railroad company for negligent in- 
jury caused to its employee, there was evidence tending to show that plain- 
tiff. while performing his duty as a switchman, coupled a car attached to 
defendant's locomotive, while not in motion, and the injury was caused by 
the sudden movement of the locomotive by the engineer, without a signal 
from the plaintiff, contrary to custom or practice, and crushed the plaintiff’s 
foot between the bumpers on the cars, causing the injury complained of: 
Held, though there was evidence of contribucory negligence, its establishment 
would not be a complete defense, under the provisions of our recent statute, 
C. S. 3467, applying the principle of comparative negligence in such cases; 
and upon a motion to nonsuit, evidence that the engineer properly acted on 
the signal of another employee will not be considered. 





APPEAL by defendant from Allen, J., at the October Term, 1921, of 
NAsH. 

The action is by plaintiff, an employee of defendant company, in 
charge and control of codefendant, the Director General of Railroads, 
to recover damages for serious and permanent physical injuries caused 
by the alleged negligence of defendants in the operation of a switching 
engine, in connection with which plaintiff, as employee and in the line 
of his duty, was presently engaged in coupling cars on a spur track of 
defendant railroad, running into the yards of Hackney Brothers. There 
was denial of lability and plea of contributory negligence, and on is- 
sues submitted as to liability of Director General, the Jury render a 
verdict: 


1. That the injury was caused by the negligence of defendant. 
2. That plaintiff was guilty of contributory negligence. 
3. Assessing plaintiff proportionate damages. 
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Judgment on the verdict for plaintiff and defendant, the Director 
General appealed, assigning for error chiefly the refusal of his motion 
to nonsuit. 


E. B. Grantham and J. 8S. Manning for plaintiff. 
F, S. Spruill for defendant. 


Hoxe, J. There were facts in evidence on part of plaintiff tending 
to show that on or about 28 July, 1918, plaintiff, a switchman in em- 
ployment of defendant company, with others of the switching crew and 
a switching engine of defendant company were engaged in coupling 

some cars on a spur track of the company, running into the 
(75) yards of Hackney Brothers; that the engine was being operated 

at the time by one A. L. Darden, an engineer also in employ of 
defendant, and as said engine was backed against the first of the cars, 
plaintiff, by direction of the yard conductor, and in the line of his duty 
made the coupling, and while the engine was standing still, plaintiff en- 
deavored to pass between the engine and the car, by getting over the 
drawhead, and swung himself up for the purpose, when the engine, 
without further signal, was suddenly moved towards the car, causing 
plaintiff to fall, and whereby plaintiff's foot was eaught between the 
bumpers and crushed, causing the injuries as stated; that by custom 
and practice, after the coupling was made, the switciman was to give a 
signal to this effect, and the engineer moved the engine further as per 
signal, and on this occasion plaintiff had given no signal for the engine 
to move, and at the time was endeavoring to pass between the engine 
and the car, partly to avoid being struck and rolled up by a brick wall 
very near the track, and also to be in a position to properly signal the 
engineer for some further couplings then to be made. 

There was testimony on part of defendant tending to show that the 
engineer had moved his engine towards the car at the time, in response 
to a proper signal from another switchman, and that he was free from 
blame in the matter, but this may not be considered on a motion to 
nonsuit, and accepting the testimony of plaintiff as true, the established 
position on a motion of this character, it clearly permits if it does not 
require the inference that plaintiff was injured as tie proximate result 
of defendant’s negligence. It was earnestly urged for defendant that 
judgment of nonsuit should have been allowed because the negligence 
of plaintiff was clearly the proximate cause of the injuries received by 
him, citing and commenting chiefly on Dermid v. R. R., 148 N.C. 180. 
But the position is not now available in support of a motion to nonsuit, 
by reason of the statute applicable, C. 8. 3467, and which provides in 
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part “that in all actions hereafter brought against any common carrier 
by railroad to recover damages for personal injuries to an employee, or 
where such injuries have resulted in his death, the fact that the em- 
ployee may have been guilty of contributory negligence shall not bar a 
recovery, but the damages shall be diminished by the jury in propor- 
tion to the amount of neghgence attributable to the employee,” ete. 

This statute, enacted at the session of 1913, is controlling on the 
facts of the present record, and by its express provisions, contributory 
negligence on the part of the employee, though established, as it was in 
this instance, no longer bars a recovery, but 1s to be considered only on 
the question of damages, an effect that was no doubt properly allowed 
it on the trial, as no exception appears to the determination of that 
issue. 

The authority chiefly commented by counsel, Dermid v. R. 
R., supra, was a case decided before the enactment of the statute (761 
referred to, and at a time when contributory neghgence in this 
jurisdiction, where same was cstablished, constituted a complete de- 
fense. We find no error in the record, and the judgment for plaintiff is 
affirmed. 

No error. 


Cited: Freeman v. Ramsey, 189 N.C. 797. 





T. S. McDEARMAN vy. L. C. MORRIS. 
(Filed 1 March, 1922.) 


1. Contracts—Custom. 


A usage or custom to be taken as a part of a contract entered into by the 
parties, When not excluded by its express terms, must be reasonable, but 
when fully established, its reasonableness will not be questioned, and the 
parties will be considered as having agreed tc it, and it becomes binding on 
them as a part of their contract. 


2. Same — Instructions —~ Warehouseman — Bailment — Rule of Prudent 
Man—Appeal and Error—New Trials. 

Where there is evidence of an established custom among warehousemen 
for the sale of leaf tobacco and the buyers on the warehouse floor, that the 
former insure the tobacco sold for the benefit of the latter until the buyers 
should have had a reasonable time in which to remove it, and this is the 


fuses this issue with the obligation of the rule of the prudent man, under 
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the circumstances, or the duty of the warehousemen as bailees, is substan- 
tial error to the prejudice of the warehousemen, upon which a new trial will 
be ordered on appeal. 


APPEAL by plaintiff from Calvert, J., at second May Term, 1921, of 

Nasu. 

Civil action to recover the sum of $636.23, due by contract, and evi- 
denced by three checks given to the plaintiff by the defendant. The 
amount and correctness of the plaintiff's claim was not denied; but the 
defendant set up, by way of further defense, a counterclaim in the sum 
of $513.73 for tobacco sold to the plaintiff, and which was destroyed by 
fire while on the warehouse floors of the defendant. Plaintiff denied 
hability upon the ground that although the tobacco had been bid off by 
him at the sale about two hours prior to the fire, yet it had not been 
actually delivered or removed, and according to the general custom of 
the trade then and there prevailing, it was the duty of the defendant to 
keep such tobacco insured for the benefit of the buyers until they had 
had a reasonable time within which to remove the same. The defen- 
dant carried a policy of insurance covering the “loose leaf tobacco on 

the floor and empty hogsheads owned or held by the assured, 
(77) in trust, or on commission, or on joint account with others, or 

sold but not delivered,” but contended that the tobacco in ques- 
tion was not included in its terms, and denied the existence of any such 
alleged custom or its applicability to the defendant’s warehouse in 
Spring Hope. It was further contended by the defendant that the to- 
bacco had been placed in baskets by the plaintiff’s agents, and at the 
time of the fire was only awaiting the arrival of a truck to be carried 
away. There was also evidence tending to show a local or special cus- 
tom prevailing on this particular market which was at variance with 
the general or established custom throughout the tobacco belt, as al- 
leged by plaintiff. 

Upon the issues thus joined, there was a verdict on the counterclaim 
in favor of the defendant. Whereupon his Honor rendered judgment 
for the difference between the respective amounts, and from said judg- 
ment the plaintiff appealed, assigning errors. 


Battle & Winslow and Joseph B. Ramsey for plaintiff. 
F. S. Spruill for defendant. 


Stacy, J., after stating the facts as above. The only questions pre- 
sented for our consideration on this appeal are those relating to the 
defendant’s alleged liability for failure to carry insurance for the bene- 
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fit and protection of the plaintiff while the tobacco, which he had pur- 
chased, was still] on the warehouse floors of the defendant; it being al- 
leged that such was the general usage and custom under the instant 
facts and circumstances. The defendant denied the existence of any 
such usage or custom, and contended that, regardless of the general 
rule throughout the tobacco belt, no such understanding prevailed in 
the Spring Hope market. 

Much of the argument before us was devoted to the question as to 
whether, as a matter of law, title to the tobaeco was in the plaintiff at 
the time of the fire; and further, as to whether the same had been de- 
hvered in the meaning of the clause in the defendant’s insurance 
policy, “sold but not delivered.” Conceding that the legal title had 
passed to the plaintiff, we apprehend as to whether the tobacco had 
been delivered and removed, as contemplated by the custom or usage, 
if any, prevailing in said market, is a question of fact to be ascertained 
and determined by the Jury under proper instructions from the court. 
17 C. J. 525. What was the custom or usage, if any, obtaining here, 
which is presumed to have entered into and become a part of the agree- 
ment, or with reference to which the parties are presumed to have con- 
tracted? This is a question of fact, and it 1s not admitted. The jury 
alone may answer it. 17 C. J. 481. 

His Honor, in the beginning of his charge, instructed the jury 
that the defendant’s liability should be tested by the rule of the (78) 
prudent man, under the instant facts and circumstances, or that 
he should be held to the duty of a bailee (Hanes v. Shamiro, 168 N.C. 
24); and in a subsequent portion of his charge there was an instruction 
which seems to have placed the question of liability upon the existence 
or nonexistence of a general rule or custom prevailing in said market in 
regard to the warehouseman carrying insurance for the benefit of the 
buyers until a reasonable time had elapsed within which they might re- 
move their tobacco from the warehouse floors. These instructions, plac- 
ed as they were in opposition to each other, we think, were calculated to 
mislead, and in all probability did mislead, the jury. S. v. Faulkner, 
182 N.C. 793. The rights and duties of the parties are contractual in 
their nature, and the usage or custom, if any, prevailing at the time 
and place in question is to be considered as a part of the contract, 
rounding it out and completing its term. Ow Co. v. Burney, 174 N.C. 
382. This is the ground upon which the plaintiff staked his defense to 
the counterclaim, as set up by the defendant. Therefore, what the con- 
tract was in its entirety and as to whether the defendant had discharg- 
ed or breached his contractual obligations were questions to be meas- 
ured by the terms of the agreement itself, and not necessarily by the 
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conduct of the defendant as tested by the rule of the prudent man, or 
the duty of a bailee. It 1s true the custom or usage, which may be held 
to enter into and form a part of the contract, must be reasonable, as 
this is one of the essential requisites of its validity; but once fully 
established, nothing else appearing, it becomes obligatory and binding 
on the parties. Penland v. Ingle, 188 N.C. 456; 17 C. J. 449 et seq. 

Where there is a well known usage or custom which obtains in a 
given trade or business, it 1s presumed that all who are engaged in said 
trade or business where it prevails contract with a view to such usage 
or custom, unless the presumption is excluded by agreement of the 
parties. Hazard v. New England Marine Ins. Co., § Pet. 557; 27 R. C. 
L. 162, and cases cited in note. 

For the error, as indicated, we think there should be a new trial; 
and it is so ordered. 

New trial. 


Cited: R. R. v. Fertihzer Co., 188 N.C. 140. 





(79) 
F. E, ENGSTRUM er au. vy. UNION GAS ENGINE COMPANY Er at. 
(Filed 1 March, 1922.) 


1. Injunction—Corporations—Nonresidents—Undertakings—Contracts — 
Parties. 

Where, in an action against a contractor and subcontractor, it is admitted 
that the latter is a nonresident corporation, and is about to remove the re- 
mainder of its property from the State, and it is alleged that it owes the 
plaintiff in a certain sum, and it appears that the contractor has admitted 
service of summons and entered an appearance, and owes its codefendant 
money in a sum little more than the amount in suit, an order restraining the 
defendant contractor from paying over to its codefencant subcontractor, the 
moneys due it under the subcontract, is properly granted; and a provision in 
the order that the restraining order should automatically cease upon the 
subcontractor giving a bond in a certain sum in lieu thereof, and that the 
plaintiff also give bond to assure the defendants’ costs and expenses was 
properly entered under the circumstances. 


2. Injunction—Issues—Fraud—tTrials. 


Where the plaintiff has sufficiently shown that he is entitled to the injunc- 
tive relief sought in the action, all collateral matters as to fraud, ete., are 
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properly continued to be determined with the other issuable matters of fact 
at the trial. 


AppeaL by defendants from Bond, J., at chambers in New Bern, 5 
October, 1920, from CRAVEN. 

This is an action by the plaintiffs, trading as the Newport Shipbuild- 
ing Company, to restrain the defendants, the Newport Shipbuilding 
Corporation, from paying to its ecodefendant, the Union Gas Engine 
Company, certain moneys. The plaintiffs allege in the complaint that 
the Union Gas Engine Company is indebted to them in the sum of 
$93,004.32, and that said engine company is a foreign corporation, 
resident in the State of California, and without assets in North Caro- 
lina, excepting the balance due to it by the Newport Shipbuilding Cor- 
poration under a contract with the U. 8S. Government set out in the 
record, on the terms of which there was due over $600,000. Under this 
contract the plaintiffs allege the Newport Shipbuilding Corporation has 
paid to its codefendant, the engine company, all the balance duc, ex- 
cepting about $60,000, and the contract is nearing completion when the 
remaining balance will soon be due to the engine company, which will 
remove the same from this State, and the plaintiffs could find no assets 
from which they could maintain a recovery, which they are entitled to 
have against the engine company. The complaint alleges that the Un- 
ion Gas Engine Company has already been paid $349,000, and under 
the cause of action alleged in the complaint, the plaintiffs are entitled 
to recover from them $53,004.32, and the defendant, the Union 
Gas Engine Company, would have no property in the State af- (80) 
ter the completion of such work from which the plaintiffs could 
recover the sum found due. The indebtedness of the gas engine com- 
pany to the plaintiff is based upon a contract made by the Newport 
Shipbuilding Corporation and the plamtiff, the Newport Shipbuilding 
Company, for the construction of certain concrete vessels for the Gov- 
ernment at New Bern, and the Union Gas Engine Company was a sub- 
contractor for the furnishing of the gas engines and certain other equip- 
ment specified in the contract for said vessels, It is admitted that the 
gas engine company is a foreign corporation, and that it has no assets 
in this State sufficient to pay the judgment, if any, due the plaintiff 
should the plaintiff recover. 

The plaintiff further alleges that the defendant Newport Shipbuild- 
ing Corporation had a contract with the U. 8. Government for the con- 
struction of seven vessels, and the plaintiff partnership, trading under 
the name of the Newport Shipbuilding Company, subcontracted with 
it for the construction of the hulls and for certam other work on these 
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vessels saving the gas engines and equipment to be furnished by the 
defendant gas engine company, the contract with which is set out in 
the record. Under the terms of this contract over $200,000 was required 
to be paid to the gas engine company before they started work on the 
construction of the engines required to be furnished by it, and in order 
to secure these advances the contract was sent to the War Department 
at Washington. The contract, which it is now attacking, its representa- 
tives before the War Department presented as the true contract be- 
tween the parties to secure the advancement from the Government for 
the gas engines. 

Upon the complaint and affidavits in this action, a temporary re- 
straining order was issued by Guion, J., 17 June, 1920, returnable 16 
August, 1920, and thereafter the restraining order was continued by 
consent from time to time until the October term of Craven, when, 
upon the hearing of the motion, Bond, J., continued the restraining 
order against the Union Gas Engine Company upon the plaintiff giv- 
ing bond in the sum of $10,000, which was filed. 

His Honor provided in the order that upon the giving of security at 
any time by the Union Gas Engine Company in the sum of $60,000 to 
secure the payment to the plaintiff of such sum as might be finally 
adjudged to be due the plaintiff, the injunction should stand dismissed 
without further order. There has been at no time any restraint against 
the shipbuilding corporation, and if the Union Gas Engine Company 
should desire to receive the money, which may become due, it can do 
so upon executing the bond prescribed by the judge. It is suggested 
that the codefendant, the Newport Shipbuilding Corporation, was not 

served with summons, but the record shows that it had admitted 
(81) service and entered its appearance in this action. From the order 

continuing the restraining order to the hearing upon execution 
by plaintiff of the bond above stated, the defendant Union Gas Engine 
Company appealed. 


Moore & Dunn for plaintiffs. 
Ward & Ward and T. M. Fields for defendant. 


Cuark, C.J. The defendants admit that both the defendants, the 
Newport Shipbuilding Corporation and the Union Gas Engine Com- 
pany, are nonresidents having been incorporated in California, and that 
the Gas Engine Company is without property in the State; and further, 
that the Newport Shipbuilding Company is indebted to the Gas En- 
gine Company in the sum of $60,000 or more. 
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It is true that the defendant engine company alleges that the action 
by the plaintiff is collusive and in the interest of the shipbuilding cor- 
poration. It admits that its codefendant is indebted to it in the sum 
of $60,000 or more, of which it is demanding payment, but avers that 
that corporation has several hundred thousand dollars worth of tan- 
gible personal property in the city of New Bern; that it is abundantly 
solvent and able to pay any judgment recovered against it by the plain- 
tiff, and avers that the plaintiffs, stockholders, are the chief stockhold- 
ers and practically sole owners of its codefendant, the Newport Ship- 
building Corporation, and are its directors and general officers, and that 
the pretense that they are different and have different and separate 
control is fictitious and fraudulent; that this suit is brought by collu- 
sion for the fraudulent purpose of preventing the codefendant from pay- 
ing the amount due under the contract, and also to give the said code- 
fendant colorable standing as a basis to deal with the Government in 
this and other contracts, and the plaintiffs are insolvent. 

The allegations of fact in the complaint, and in denial, are matters 
which must be determined upon the evidence in the trial of the issues 
arising thereon. It is admitted that the defendant gas engine company 
is a nonresident corporation, with no property in this State. If the 
allegations of the plaintiff are found to be true, it would be without 
remedy, unless by injunction or attachment the plaintiff is able to re- 
strain the collection by the engine company of the sum it claims against 
its codefendant, the shipbuilding corporation. 

In Ellett v. Newman, 92 N.C. 519, Merrimon, J., held that, “Where 
there 1s reason to apprehend that the subject of the controversy will be 
destroyed or removed, or otherwise disposed of by the defendants pend- 
ing the action, so that the plaintiff may lose the fruit of his recovery, 
the court will take control of it by the appointment of a receiver 
or the granting of an injunction, or by both, if necessary, until (82) 
the action shall be tried on its merits.” It is true that in this 
ease there is no direct controversy as to the subject-matter, but upon 
the granting of the injunction by the judge we must take it that he 
found, and there are affidavits to support his finding, that both defen- 
dants being nonresident corporations, and the gas engine company be- 
ing without other assets in this State, 1 the $60,000 due to it by its co- 
defendant, the shipbuilding company, was paid to it and removed from 
the State it could not then be attached or applied to the indebtedness 
due by it to the plaintiff, and therefore, in order to preserve such lia- 
bility to any judgment that the plaintiff may recover of it, the gas 
engine company was required to give bond that such indebtedness may 
be forthcoming for application to any judgment which the plaintiff 
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might recover, and in default of such bond is enjomed from collecting 
and removing such until its indebtedness to the plaintiff is determined 
by judgment, 

The contract and dealings between the Union Gas Engine Company 
and its codefendant, being about concluded and all the payments there- 
under having been made except the small balance, $60,000, which is 
little more than sufficient to pay the claim of the plaintiff, if the gas 
engine company were allowed to complete its contract and remove its 
manager and officers from this State, which the plaintiff alleges it is 
about to do, the plaintiff would have no method of securing service of 
process upon it, as both the defendants are California corporations. 

The plaintiff could not acquire jurisdiction within the State of North 
Carolina except by the service of process issued and served before the 
managers had opportunity to leave the State, and it is alleged that 
when the service of summons was made upon the gas engine company, 
the officer upon whom it was served was preparing to leave, and had 
already removed all of its property, and but for this proceeding the 
plaintiff would have had no redress, since it could not have attached 
the indebtedness due to the defendant gas engine company by its co- 
defendant after such payment and removal. 

The order of the court allowing the gas engine company to execute 
bond to secure any judgment obtained against the shipbuilding corpo- 
ration enables the gas engine company, without any inconvenience, to 
proceed with its business and to collect what was due to it, and the 
$10,000 bond required to be filed by the plaintiff protects the gas en- 
gine company from damages if there is any in restraining collection in 
excess of the sum which may be found to be due by it to the plaintiff. 

Under these circumstances the injunction was properly continued to 
the hearing when all these matters of fact can be fully determined. 

Affirmed. 


N.C, ] SPRING TERM, 1922. 89 
CURRY v. CURRY. 


(83 | 


BIRDIE 8. CURRY, INDIVMUALLY AND AS ADMINISTRATRIX OF J. FRANK 
CURRY, DEcEASED v. MARY JOE CURRY et An. anp W. Z. GREER, GuaArpb- 
IAN AD LITEM OF INFANT DEFENDANTS. 


(Filed 1 March, 1922.) 


1. Estates—Heirs—Rule in Shelley’s Case. 


A devise of an estate to each of the testator’s children “as long as they 
may live and after their death to their heirs,’ passes to each a fee-simple 
interest under the rule in Shelley’s case. Wallace v. Wallace, 181 N.C. 158, 
cited and applied; Mills v. Thorne, 95 N.C. 382, distinguished. 


2. Dower — Executors and Administrators -—~ Lands — Sales — Assets — 
Creditors. 


Upon the petition of the widow, as executrix and individually, to have the 
lands of her deceased husband sold to pay his debts, and for the allotment of 
her dower therein, the widow is entitled to her dower in the lands, and, sub- 
ject thereto, the lands should be sold under the statute to make assets to pay 
the debts of the deceased, it appearing that the personal property is inade- 
quate. 


AppEAL by defendants from Bryson, J., at the January Special Term, 
1922, of Davipson. 

Petition for dower, and to sell land to make assets, heard on ap- 
peal from the clerk of the Superior Court of Davidson County. There 
was Judgment confirming the Judgment of the clerk m favor of the 
petitioner, and defendants excepted and appealed. 


Raper & Raper for plaintiff. 
P. V. Critcher for defendants. 


Hoxe, J. It appears from a perusal of the pleadings and the ad- 
mission of the parties that J. Frank Curry died on .... December, 1921, 
intestate, owning a lot of realty, and indebted to an amount largely in 
excess of his personal property, leaving him surviving the petitioner, 
his widow, and three infant children as his heirs at law; that plaintiff 
having duly qualified as admuinistratrix, filed this her petition, praying 
for an allotment of dower in all the lands of which the deceased was 
seized and possessed, and also to sell such portion of the remainder of 
the real property as was required to pay the debts; that defendants are 
the infant children of the deceased, represented by a duly appointed 
guardian ad litem. There was judgment by the clerk awarding the pe- 
titioner dower in all the lands owned by the deceased except one lot 
in which he had a remainder after a life estate, and that the residue 
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excepting the dower interest, or so much thereof as was necessary, be 
sold for payment of indebtedness. This judgment was in all respects 

confirmed by his Honor, and we find no valid objection that 
(84) can be urged against the judgment or the proceedings in which 

the same has been entered. The only exception insisted on by 
appellants is that certain portions of the realty devised by the will of 
his father, W. F. Curry, deceased, conveyed to the intestate only a life 
estate in the property. 

From the facts in evidence it appears that the title to the realty re- 
ferred to and the nature and extent of the intestate’s ownership is 
dependent upon the following clause in his father’s will in terms as fol- 
lows: “I will and bequeath to each of my children an equal share in 
my real estate, to have and to hold as long as they may live, and after 
their death to their heirs.” And this, in our opinion, under the rule in 
Shelley’s case, clearly passed to the intestate a fee-simple interest in 
his portion of the property, which has been duly allotted to him on 
partition of the father’s realty. Wallace v. Wallace, 181 N.C. 158; 
Nobles v. Nobles, 177 N.C. 248; Robeson v. Moore, 168 N.C. 389; 
Price v. Griffin, 150 N.C. 528. 

The prevalence of the rule in this State and its pertinency to the 
facts of the present record, as well as a recognized instance where the 
rule does not apply, are set forth in the recent case of Wallace v. Wal- 
lace, as follows, where it was held in part: 


“1. A limitation coming within the rule in Shelley’s case, recogniz- 
ed as existent in this State, operates as a rule of property, passing, 
when applicable, a fee simple, both in deeds and wills, regardless of a 
contrary intent on the part of the testator or grantor appearing in the 
instrument. 


“9, Whenever an ancestor by any gift or conveyance took an estate 
or freehold, as an estate for life, and in the same gift or conveyance an 
estate is limited either mediately or immediately to his heirs or to the 
heirs of his body as a class to take in succession as heirs to him, such 
words are words of limitation of the estate, and conveys the inherit- 
ance, the whole property to the ancestor, and they are not words of 
purchase. 


“3. In order to an application of the rule in Shelley’s case, the 
words ‘heirs’ or ‘heirs of the body’ must be taken in their technical 
sense, or carry the estate to the entire line of heirs to hold as inheritors 
under our canons of descent; but should these words be used as only 
designating certain persons, or confining the inheritance to a restricted 
class of heirs, the rule does not apply, and the ancestor or the first taker 
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acquires only a life estate according to the meaning of the express 
words of the instrument.” 


We were referred by counsel for appellants to the case of Mulls v. 
Thorne, 95 N.C. 362-364, citing with approval Ward v. Jones, 40 N.C. 
400, as authority against application of the rule in the present case, 
but we do not so understand those decisions. 

In the Mills case, as well as that of Ward v. Jones, supra, it 
was held that annexing the words “to be equally divided be- (85) 
tween them” to the terms “heirs” or “issus” in the ultimate limi- 
tation after a preceding life estate, would prevent the operation of the 
rule in Shelley’s case. This, as stated in the opinions, was because the 
use of such qualifying words would change these terms from their 
hereditable significance and quality under our general canons of descent 
so as to require a per capita division among the “heirs or issue.” As the 
estate might therefore be carried to a different line of heirs from those 
who would take by our general canons of descent under the third posi- 
tion, as taken from the Wallace decision, supra, and the rule in Shelley’s 
case would not apply and the heirs or issue referred to in ultimate limi- 
tation would take and hold as purchasers. 

But not so here, where there are no qualifying words annexed to the 
ultimate limitation, but under the father’s will, the estate is in effect 
devised to the children “in equal portions for life with remainder to 
their heirs,” without more. Both under the first and the ulterior limi- 
tation the property is passed in the same interest and in the same 
manner as the law of descents would have given it, and in our opinion 
as stated the rule in Shelley’s case clearly applies. 

This being true, the widow of this owner is entitled to her dower, and 
subject to such interest the creditors or plaintiff, as their representative, 
is entitled to a sale to make assets as the lower courts have decreed. We 
find no error in the record, and the judgment is affirmed. 

Affirmed. 


Cited: Elledge v. Welch, 238 N.C. 68. 
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JOHN L. ROPER LUMBER COMPANY v. ANNIE W. HERRINGTON ET AL. 
(Filed 1 March, 1922.) 


1. Deeds and Conveyances—Interpretation—Intent—Technical Rules. 


That the intention of the parties, particularly of the grantor, must control 
is the cardinal rule in the construction of deeds. 


2. Same—Remainder—Children in Esse. 


A remainder to a class of children, or more remote relatives, vests in right, 
but not in amount, in such of the objects of the bounty as are in esse and 
answer the description, subject to open and let in any that may afterwards 
be born before the determination of the particular estate; and a sale may 
generally be authorized by the court where, in case of a remainder to 2 
class, those of the class who are in esse represent the others. In such case it 
is assumed that those who represent a particular class will protect the in- 
terest of all who have or may acquire an interest in tne remainder. 


3. Actions—After-born Children—Contingent Interest—Class Representa- 
tion. 


W. executed a deed, reciting in the habendum a cor.veyance to A. and M, 
for life, and at their death to their children, reserving a life estate. Follow- 
ing the description was a provision that A. should have the eastern part dur- 
ing her natural life, and at her death the land should go to her children, and 
that M. should have the western part for life and at her death to her 
children, if any, but if she should die leaving no children, then to A. for life 
and at her death to her children. A. was married and had children; M. was 
not married. In 1904 M. was the mother of two children. A special proceed- 
ing was begun by M. and her two children to sell the land. The sale was 
made and confirmed in 1904. In 1908 two other children were born to M., and 
they now claim an interest in the land: Held, they cannot recover, on the 
ground that a remainder to a class vests in right, but not in amount in such 
of the objects of the bounty as are in esse and answer the description, and in 
this proceeding the children in esse represented those born afterward. 


APPEAL by plaintiff from Ferguson, J., at' November Special 
(86) Term, 1921, of WASHINGTON. 

In 1882, H. J. Williams and wife executed a deed reciting in 
the premises and in the habendum a conveyance to Annie W. Herring- 
ton and Mary E. Lewis for their natural life, ‘and at their death, then 
to their children, reserving a life estate in said land for H. P. Lewis and 
his wife, Ella E. Lewis,” the parents of Annie W. Herrington and Mary 
Lewis. Following the description of the land is a provision that Annie 
W. Herrington should have and possess the eastern part of the land 
conveyed during her natural life, and at her death it should go to her 
children; and that Mary Lewis should have and possess the western 
part during her natural life, and at her death to her children, if she 
should have any, but if she should die leaving no children, then to 
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Annie W. Herrington during her natural life, and at her death to her 
children. About 1896 this land was accordingly divided by Annie W. 
Herrington and Mary E. Lewis, and such division is recognized by the 
parties to this suit. The land described in the petition is the part which 
was allotted to Mary E. Lewis. 

At the time the deed of H. J. Williams and wife was executed, Annie 
W. Herrington was married and had children; Mary Lewis was not 
married. In 1895, Mary Lewis married W. P. Knowles, and in 1904 
was the mothtr of two children, Ruth and Annie Knowles. These were 
the only two children born to Mary Lewis prior to 1908. 

In 1904 a special proceeding was begun by W. P. Knowles, his wife 
(Mary Lewis), and Ruth Knowles and Annie Knowles, by their gen- 
eral guardian, for the purpose of selling the land, and an order was 
made by the clerk appointing a commissioner to make sale. This order 
was afterward approved by the judge. The sale was duly confirmed, 
the commissioner made a deed to the purchaser, and the pur- 
chaser, on 4 November, 1904, made a deed to the plaintiff. In (87) 
1908 a third child, William, and in 1912 a fourth, Robert, were 
born to Mary Lewis Knowles. 

The petitioner instituted a proceeding to register its title under the 
Torrens law. Robert Knowles and William Knowles, children born 
after the sale was made by order of court, filed an answer and denied 
petitioner’s title. They assert that under the deed from H. J. Willams 
to Mary Lewis they take an interest in the lands claimed by the peti- 
tioner, and that the special proceeding under which the lands were soid 
in 1904 did not have the effect of divesting their interest in the land. 

The contention of the defendants is that the children of Mary Lewis 
took a contingent remainder under the deed from H. J. Willams, and 
that the court could not sell their contingent interest, and that the pur- 
chaser at said sale did not acquire their interest. The proceeds derived 
from said sale are in the hands of W. P. Knowles, the father of the de- 
fendants, who asserts that he is holding the proceeds for the benefit of 
the two children who were in being at the time the land was sold under 
order of court. 

The examiner of titles made report, to which the petitioner filed ex- 
ceptions. In the Superior Court the following issues were drafted: 


“1. Is the petitioner the owner of the land described in the petition? 
Answer: ‘Yes. The petitioner owns the interest of W. P. Knowles, 
Mary E. Knowles, Ruth Knowles, Annie Knowles, and E. L. Herring- 
ton and Annie W. Herrington, but is not the owner of the interest of 
William and Robert Knowles, and which they took under the dced 
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from H. J. Williams, Book Y, page 35, nor of such children as may be 
hereafter born to Mary E. (Lewis) Knowles.’ 


“2. Were L. G. Roper, guardian, and 8. B. Spruill, attorney, prop- 
erly authorized to represent the minors and to execute the deed, as al- 
leged? Answer: ‘Yes,’ ” 


After the jury had answered the second issue, the court answered 
the first as a matter of law. 

His Honor rendered judgment that the petitioner is the owner of such 
interest in the land as was conveyed to Annie W. Herrington and Mary 
KH. Lewis, and of such interest as Annie Knowles and Ruth Knowles 
acquired under the Williams deed; but that the petitioner does not 
own, and the commissioner’s deed does not convey, the interest of Wil- 
liam Knowles and Robert Knowles, who were born after the institution 
of the special proceeding, or the interest of any child that may be born 
hereafter to Mary Lewis Knowles. 


Small, MacLean, Bragaw & Rodman for plaintiff. 


Apams, J. His Honor held as a conclusion of law that the 

(88) commissioner’s deed did not convey to the purchaser the interest 

of William Knowles and Robert Knowles, or the interest of any 

child that might thereafter be born to Mary Lewis Knowles, and di- 

rected a qualified affirmative answer to the first issue. The exceptions 

call in question the correctness of this ruling and o2 the judgment ren- 

dered on the verdict. The judgment was determined chiefly by the an- 

swer to the first issue; and the answer to the first issue was no doubt 
determined by his Honor’s interpretation of the Williams deed. 

In the granting clause this deed purports to make conveyance to 
Annie W. Herrington and Mary E. Lewis during their natural life, and 
at their death to their children, reserving for H. P. Lewis and his wife 
a life estate. The habendum is substantially identical. When the deed 
was executed Mary Lewis was unmarried and had no children; and 
while as to unborn members of a class the remainder is contingent until 
they are in esse, when they come in being the remainder immediately 
vests. The remainder to the children of Mary Lewis, after her life 
estate, therefore vested immediately upon the birth of the oldest child. 
Here the direct question is whether the vested remainder given the 
children is defeated by the clause which follows the description. That 
the intention of the parties—particularly the intenzion of the grantor 
—must govern, is the cardinal rule in the construction of deeds; and 
such intention, drawn from the entire instrument, when once ascertain- 
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ed, will prevail over technical rules of construction. The obvious inten- 
tion of the grantor was to convey an estate of equal dignity to Annie 
W. Herrington and Mary E. Lewis for life, with remainder in fee to 
the children of each; and if no children should be born to Mary E. 
Lewis, the remainder at the expiration of her life estate should go to 
Annie W. Herrington during the latter’s natural life, and at her death 
to her children. 

In these circumstances the accepted doctrine 1s that a remainder to a 
class of children, or more remote relatives, vests in right, but not in 
amount, in such of the objects of the bounty as are in esse and answer 
the description, “subject to open and let in” any that may afterwards 
be born before the determination of the particular estate; and a sale 
may generally be authorized by the court where in case of a remainder 
to a class, those of the class who are in esse represent the others. In 
such case it is assumed that those who represent a particular class will 
protect the interest of all who have or may acquire an interest in the 
remainder. 

“Tt is certain that if land be devised to a person for life, with an 
executory devise in fee to his children, the court cannot order a sale of 
the land before the death of any child, because, not being in esse, there 
ean be no one before the court to represent its interests. Such 
was the case in Watson v. Watson, 56 N.C. 400. But if there be (89) 
any children in esse, in whom the estate in fee can vest, a sale 
may be ordered, because, if their interests require it, they may be rep- 
resented by their guardians; and this may be done, though all of the 
children of the class may not yet have been born. Such is the case now 
before us, with the exception that there is an executory devise to the 
unborn children of another person, depending on the event of the 
tenant for life dying without leaving issue. Can this latter circumstance 
make any difference? We think not, because the first class of children 
are the primary objects of the devisor’s bounty; and as they have vest- 
ed remainders in fee, and as their interests, as well as that of the ten- 
ant for life, will be promoted by having the land sold and the proceeds 
invested in other lands, or in stocks or other securities for their use, 
the court of equity is authorized, under the general power conferred by 
the act to which we have referred, to order a sale.” Hx parte Dodd, 62 
N.C. 98. 

There is a full discussion of the question in Scott v. Springs, 182 N.C. 
548. There Connor, J., after reviewing the decisions and admitting that 
some are in conflict with the current authority in this State, said: “We 
have not discussed these cases for the purpose of overruling them, but 
to classify and distinguish them, and to show that the language—used 
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in Ex parte Dodd, in respect to the power of the court to order a sale 
of land where there is an executory devise to persons unborn, there be- 
ing members of a class next in remainder to a life tenant—has not been 
overruled or doubted.” 182 N.C. 556. And again, on page 564: ‘With- 
out regard to the act of 1903, the court has the power to order the sale 
of real estate limited to a tenant for life, with remainder to children or 
issue, upon failure thereof, over to persons, all or some of whom are 
not in esse, when one of the class being first in remainder after the ex- 
piration of the life estate is wn esse and a party to the proceeding to 
represent the class, and that upon decree passed, and sale and title 
made pursuant thereto, the purchaser acquires a perfect title as against 
all persons in esse or in posse.” Irvin v. Clark, 98 N.C. 488; Branch v. 
Griffin, 99 N.C. 174; Yancey’s case, 124 N.C. 151; Hodges v. Lipscomb, 
128 N.C. 57; Dunn v. Hines, 164 N.C. 114; Bullock v. Oil Co., 165 
N.C. 64; 21 C.J. 986, 1008. 

The commissioner’s deed, however, was executed after the enactment 
of the statute of 1903. This act (C. 8. 1744) provides that where there 
is a vested interest in real estate and a contingent remainder over to 
persons who are not in being, or when the contingency has not yet hap- 
pened which will determine who the remaindermen are, there may be a 
sale of the property by a proceeding in the Superior Court at term time. 

The proceeding in which the commissioner’s sale of the land in 
(90) question was decreed was instituted before the clerk; but the 

proceeding was not for this reason void or invalid. The irregu- 
larity is cured by the act of 1905, which is as follows: “In all cases 
where property has been conveyed by deed, or devised by will, upon 
contingent remainder, executory devise, or other limitation, where a 
judgment of a Superior Court has been rendered authorizing the sale 
of such property discharged of such contingent rernainder, executory 
devise, or other limitation in actions or special proceedings where all 
persons in being who would have taken such property if the contingency 
had then happened were parties, such judgment saall be valid and 
binding upon the parties thereto, and upon all othe: persons not then 
in being: Provided, that nothing herein contained shall be construed 
to impair or destroy any vested right or estate.” C. 8. 1745. 

In the present case Ruth Knowles and Annie Knowles, children of 
Mary Lewis, were of the class first in remainder after the expiration 
of the life estate; they were made parties to the special proceeding and 
were represented by their general guardian; they represented the entire 
class of remaindermen, including William and Robert, and the decree 
therefore bound the entire class. Since the first issue was answered by 
the court as a matter of law, the answer to the second will not be dis- 
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turbed. The answer to the first issue will be modified so as to include 
the interest of William Knowles and Robert Knowles and of any after- 
born child of Mary Lewis, and the judgment will be rendered in ac- 
cordance with the modified verdict. The cost of the appeal will be tax- 
ed against the appellee. 

Modified and affirmed. 


Cited: Bank v. Alexander, 188 N.C. 671; Boyd v. Campbell, 194 
N.C. 401; Waddell v. Cigar Stores, 195 N.C. 488; Trust Co. v. Steven- 
son, 196 N.C. 32; Hines v. Williams, 198 N.C, 423; Greene v. Stadiem, 
198 N.C. 446; Spencer v. McClenegan, 202 N.C. 671; Reynolds v. Rey- 
nolds, 208 N.C. 621; Rodman v. Norman, 221 N.C. 323; Beam v. Gil- 
key, 225 N.C. 524; Neill v. Bach, 231 N.C. 394; Blanchard v. Ward, 
244 N.C. 145; Bolton v. Harrison, 250 N.C. 298; Privett v. Jones, 251 
N.C. 393. 





B. B. WILLIAMS, Trustee y. R. E. DAVIS, SHeErirrF, AND THE CITIZENS 
BANK. 


(Filed 1 March, 1922.) 


Liens—Agricultural Liens—Priorities—Mortgages—Deeds in Trust. 


An agricultural lien, given by C. 8. 2480, for the purpose of enabling the 
cultivation of the soil to raise a crop, is preferred by the statute to all others, 
except those given the landlord or laborer under ©. 8. 2481, when it is in 
proper form and duly registered; and it is preferred to liens of other kinds 
existing by mortgage or deed in trust on the same crop, to the extent of the 
amount advanced thereunder. 


AppeaL by plaintiff from Calvert, J., at the September Term, 1921, 
of WARREN. 

This 1s a controversy as to the title and possession of a to- 
baceo crop, which was sold by the defendant, Sheriff R. E. (91) 
Davis, who collected and has in his custody the proceeds of the 
sale, subject to the decision of the court as to the ownership thereof, 
The court, upon the matter bemg submitted to it with a statement of 
the facts, entered Judgment as follows: 


“This action, coming on to be heard at said term of said court, and 
being heard before Hon. Thomas H. Calvert, judge, presiding, and a 
jury trial having been waived in writing by the parties to said action, 
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and the parties having agreed upon the facts and having submitted the 
same in writing to the court as follows: 


“J, That one F. B. Newell, Jr., is now, and was et the time herein- 
after mentioned, a citizen and resident of Warren County, State of 
North Carolina. 


“9. That said F. B. Newell, Jr., durmg the year 1920 was engaged 
in farming operations in said Warren County. 


“3. That on 3 January, 1920, said F. B. Newell, Jr., executed a 
deed of trust to B. B. Williams, trustee, wherein the grantor conveyed 
to said trustee an undivided one-half interest in a certain tract of land 
therein described, and also conveyed by said instrument, a one-half un- 
divided interest in certain tobacco in the following language: ‘And does 
also sell and convey and set over to the aforesaid Williams, trustee, a 
one-half undivided interest in and to one hundred acres of tobacco to 
be grown by Newell Brothers on the above described lands and ad- 
joining tract of said Newell’; that said deed of trust was filed for regis- 
tration in the office of the register of deeds for said Warren County on 
5 January, 1920, and was registered in said office in Book 107, page 166, 
which book is one of those regularly used for recording deeds of trust 
on lands. 


“4. That on 7 February, 1920, said F. B. Newell, Jr., executed to 
the citizens bank of Warrenton an agricultural lien for advances, ac- 
cording to the regular statutory form, to secure the payment of the sum 
of $3,000, and in said agricultural lien said Newell conveyed certain 
cattle and chattels, and gave a lien upon all crops to be grown during 
the year 1920 on the lands described in said agricultural lien; that said 
lien was duly filed and registered in the office of the register of deeds 
for said Warren County in Book 44, page 473, which book is one of 
those regularly used for recording agricultural liens. 


“5. That about $2,000 of the amount secured by said F. B. Newell, 
Jr., in the deed of trust executed to B. B. Williams, trustee, as afore- 
said, was used by said F. B. Newell, Jr., in the making and cultivation 
of the tobacco mentioned in said deed of trust. 


“6, That the $3,000 secured by said F. B. Newel, Jr., in the agni- 

cultural lien executed by him to the Citizens Bank of Warrenton was 

made to said Newell at the time of the execution of said hen, 

(92) and was used by said F. B. Newell, Jr., in the making, cultiva- 

tion, and saving of the crops on the lands deseribed in said agri- 
cultural lien. 
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“7, That the defendant R. E. Davis, sheriff of said Warren Coun- 
ty, under a warrant issued to him by the clerk of the Superior Court 
of said county on 17 January, 1921, under section 2488 of the Consolli- 
dated Statutes of North Carolina, seized certain tobacco, the same be- 
ing a part of the crops cultivated and grown by said F. B. Newell, Jr., 
on the lands described in the aforesaid agricultural hen and deed of 
trust, and after due advertisement, sold said tobacco on the premises 
of said F. B. Newell, Jr., at public auction to the highest bidder for 
cash, where and when W. B. Boyd became the last and highest bidder 
therefor, and was declared the purchaser thereof at the price of $1,700; 
that said tobacco was located in barns on the aforesaid lands of F. B. 
Newell, Jr., and was exhibited to the bidders at said sale; that at said 
sale the plaintiff, the Bank of Warren, was a competitive bidder for 
said tobacco; that said W. B. Boyd, the purchaser of said tobacco, 
complied with his said bid, and the defendant R. E. Davis, sheriff, as 
aforesaid, delivered said tobacco to said W. B. Boyd. 


“8. That the land security embraced in the aforesaid deed of trust 
to B. B. Williams, trustee, was on 7 February, 1921, sold under the 
terms of prior deed of trust, but surplus was not sufficient to pay off 
the debt secured by said deed of trust. 


“9. That the crops, cattle, and chattels embraced in the hen execut- 
ed by said F. B. Newell, Jr., to the Citizens Bank have been exhaust- 
ed and were not sufficient to pay off the debt secured by said lien. 


“And the parties to this action having agreed in writing for the court 
to render such judgment as may be proper upon the foregoing agreed 
facts, it is now by the court, after hearing the arguments of counsel for 
plaintiffs and defendants, considered, ordered, and adjudged that the 
agricultural lien to the Citizens Bank, junior in date and registration 
to the mortgage or deed of trust to B. B. Williams, trustee, takes prece- 
dence of said deed of trust; and it is further ordered and adjudged that 
the proceeds derived from the sale of the tobacco be applied as follows: 
First, to the payment of the amount now due on the $3,000 secured by 
said agricultural lien; second, that the surplus, if any, shall be applied 
to the amount now due on the debt secured by said deed of trust to B. 
B. Williams, trustee. It is further considered and adjudged that the 
plaintiffs pay the costs of this action to be taxed by the clerk, and that 
the defendants go hence without day. THomas H. CaLvert, 

Judge Presiding.” 


Plaintiff excepted to this judgment, and appealed. 
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(93) B. B. Willams for plaintiff. 
Tasker Polk and Murray Allen for defendants. 


Waker, J. There is no doubt that the instrument, under which the 
Citizens Bank asserts its right to the proceeds of sale now in the hands 
of the sheriff, is what is known as an agricultural lien, and was drawn 
and registered in accordance with the statute, C. 8. 2480. Unless, there- 
fore, the plaintiff can show a prior valid hen upon the crop of tobacco, 
the proceeds of which are now claimed by the defendants, the Judgment 
of the court was correct. The lien of the Citizens Bank is, in form and 
substance, an agricultural lien, and as it was duly registered is entitled 
to preference over all other liens except the laborer’s and landlord’s 
liens, to the extent of the advance made under it. The instrument, un- 
der which the plaintiff claims these proceeds is in form and substance 
nothing more than a deed of trust to secure a debt. It is true the lien 
of it rests upon a part of the crop as well as upon the other property 
described in it, but this does not necessarily make it an agricultural 
lien, which is entitled to any special priority under the statute over 
others existing or otherwise. If the deed of trust was simply given to 
secure an antecedent debt due to the Bank of Warren, and was not in 
form, and in fact an agricultural lien, the Bank of Warren acquired no 
prior lien upon the crop of tobacco over the Citizens Bank. This is 
settled beyond dispute by the following cases in this Court: Clark v. 
Farrar, 74 N.C. 686; Patapsco v. Magee, 86 N.C. 850; Wooten v. Hill, 
98 N.C. 48. There was nothing on the faee of the deed of trust to B. B. 
Williams, trustee, to secure the debt due to the Bank of Warren, under 
which the plaintiff claims, to notify subsequent lenors, and especially 
the Citizens Bank, that it was an agricultural lien, or entitled to any 
more priority or preference than an ordinary mortgage or trust to se- 
cure a plain and simple debt owing by F. B. Newell, Jr., to the Bank 
of Warren, and when it was thus executed and registered the said bank 
took the risk of an agricultural hen being afterwards registered which 
would supersede it as a first lien upon the crop, and also any subse- 
quent encumbrance by deed or mortgage which is not a len of the 
kind mentioned and provided for in the statute (C. 8S. 2480), and pe- 
culiarly protected by it even against a prior encumorancer. 

With reference to this somewhat anomalous lien, which relates back 
and over-reaches prior encumbrances by special provision of the statute, 
Justice Davis said in Wooten v, Hill, 98 N.C. 53: “section 1799 of The 
Code declares that the lien for advances made to enable the cultivator 
of the soil to make the crop, shall, as to the crop made by the aid of 
such advances, be good ‘in preference to all other hens existing or 
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otherwise, to the extent of such advances,’ upon a compliance 

with the provisions of the statute, the only exception being that (94) 
in favor of the landlord (or laborer), contained in the following 
section. Why does not the purchaser or mortgagee of the crop take with 
as full knowledge of the provisions of this section of The Code as of that 
which secures the rights of the landlord? He takes with a full knowl- 
edge that if advances shall be necessary to enable the cultivator to 
make the crop, and without which there would perhaps be no crop, such 
advances shall be a preferred lien upon the crop, made by reason of 
such advances, and that this preference shall extend to ‘existing’ liens. 
All laws relating to the subject-matter of a contract enter into and 
form a part of it, as 1f they were expressly referred to or incorporated 
in its terms. O’Kelly v. Wilhams, 84 N.C. 281; Lehigh Water Co. v. 
Easton, 121 U.S. 391. It impairs the obligation of no contract. Land is 
sold under execution—there is a len on the crop for advances—the 
purchaser buys in subordination to this hen under section 1799 of The 
Code. Dail v. Freeman, 92 N.C. 351.” It is said in Herman v. Perkins, 
52 Miss. 813, that, although an agricultural lien may be junior in date 
to a mortgage, yet the right of the mortgagee is subordinate to the ag- 
ricultural lien subsequently imposed by the mortgagor upon the crop. 
The statute giving the lien in Mississippi is not more absolute or im- 
perative than ours. In Stone v. Simpson, 62 Ala. 194, a similar con- 
struction was placed upon the agricultural lien law of that State, and 
it was held that, under the statute, a crop lien had “precedence over all 
prior mortgages, and all prior lens, except that of the landlord for 
rent.” The same construction has been placed upon similar statutes in 
New Jersey, Arkansas, and other states. Vreeland v. Jersey City, 37 
New Jersey 574; Case v. Allen, 21 Ark. 217. Justice Bynum observed in 
Patapsco v. Magee, 86 N.C., at p. 354: “It is needless to speculate why 
this provision is made by the statute. It is clearly so written, and can 
be conveniently observed, and if parties will willfully disregard it, they 
must abide the consequences.” 

This seems to be the law, with respect to such liens, both in this and 
in other jurisdictions where the same question has been raised, as ap- 
pears above. 

We must hold, as did the learned judge who presided below, that the 
prior lien upon the proceeds of the sale of the tobacco belongs to the 
defendant, subject to any just and legal charges thereon in favor of the 
sheriff or other officers for their services, and it will be so certified. 

Affirmed. 


Cited: Cotton Oil Co. v. Powell, 201 N.C. 352. 
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(95) 


BERTIE COTTON OIL COMPANY et at. v. ATLANTIC COAST LINE RAIL- 
ROAD COMPANY ET AL. 


(Filed 1 March, 1922.) 


1. Railroads—Burnings—~Negligence—Sparks from Locomotive—Evidence 
—Prima Facie Case—Questions for Jury—Trials——Nonsuit. 


A prima facie case of negligence is established against a railroad when it 
is shown that a spark escaping from its locomotive burned plaintiff’s prop- 
erty. 

2. Same—Instructions—Appeal and Error—Prejudicial Error. 


When such prima facie case is made out, it is sufficient, nothing else ap- 
pearing, to warrant a finding for the plaintiff on the issue as to negligence, 
but it is not conclusive. The defendant may or may not introduce evidence in 
rebuttal at his election; but the defendant is not required to disprove negli- 
gence on its part. Throughout the trial the burden of the issue remains with 
the plaintiff. 


AppesL by defendant from Calvert, J., at August Term, 1921, ef 
BERTIE. 

Civil action to recover damages for the negligent burning of plain- 
tiff’s seed-house and contents. Certain insurance companies, who claim- 
ed to be subrogated to the rights of the insured, were made coplain- 
tiffs. The jury found that the property of the Bertie Cotton Oil Com- 
pany had been burned by the negligence of the defer.dant, and assessed 
damages. 


James S. Manning and Winston & Matthews for plavntiffs. 
F. 8S, Spruill and Gillam & Davenport for defendant. 


Apams, J. The defendant excepted to the following paragraph in 
his Honor’s instructions to the jury: ‘“‘As to the burden of proof on the 
first question, as to how the fire started, the burden is on the plaintiff 
to satisfy the jury from the evidence, and by its greater weight, that 
the property was set on fire by live sparks from the locomotive; if the 
jury should not so find, then you will answer the first issue ‘No’; but if 
you do so find that, if the property was set on fire by live sparks from 
the locomotive, then the burden of proof shifts to the defendant to 
satisfy you by the evidence, and by its greater weight, that it used a 
competent and skillful engineer, and that the condition of the spark 
arrester was good, and if you so find you will answer this issue ‘No’; 
otherwise, ‘Yes.’” There are several decisions of this Court in which 
similar instructions have been approved. These are represented by 
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Grant v. R. R., 108 N.C. 467, and Denny v. R. R., 179 N.C. 533. 
There are numerous decisions in which the instruction has been dis- 
approved. These are represented by Wilhams v. R. R., 180 
N.C. 128; Shepard v. Tel. Co., 148 N.C. 245; Stewart v. Carpet (96) 
Co., 188 N.C. 66; Winslow v. Hardwood Co., 147 N.C. 276; 
Overcash v. Electric Co., 144 N.C. 577. The decisions are conflicting. 
When the plaintiffs proved that the property had been destroyed by 
fire escaping from the defendant’s locomotive, they made a prima facie 
case of negligence for the consideration of the jury; or, as Mr. Justice 
Pitney says, such proof furnished circumstantial evidence of negligence; 
but 1t did not impose upon the defendant the burden of rebutting the 
prima facie case by the preponderance of the evidence. Sweeney v. 
Erving, 228 U.S. 233. The principle upon which this proposition rests 
has been stated as follows: “The burden of the issue, that is, the burden 
of proof in the sense of proving or establishing the issue or case of the 
party upon whom such burden rests, as distinguished from the burden 
or duty of going forward and producing evidence, never shifts, but the 
burden or duty of proceeding or going forward often does shift from 
one party to the other, and sometimes back again. Thus, when the 
actor has gone forward and made a prima facie case, the other party 
is compelled in turn to go forward or lose his case, and in this sense the 
burden shifts to him. So the burden of going forward may, as to some 
particular matter, shift again to the first party in response to the call 
of a pruma facie case or presumption in favor of the second party. But 
the party who has not the burden of the issue is not bound to disprove 
the actor’s case by a preponderance of the evidence, for the actor must 
fail if upon the whole evidence he does not have a preponderance, no 
matter whether it is because the weight of evidence is with the other 
party or because the scales are equally balanced.” 1 Elliott on Evi- 
dence, 139. Standing alone, the prima facie case warranted but did not 
compel the inference of negligence; it furnished evidence to be weigh- 
ed, but not necessarily to be accepted; it made a case to be decided by 
the jury, but did not forestall the verdict. Sweeney v. Erving, supra. 
Recognizing the inconsistent and conflicting expressions in several of 
the decisions and the confusion that necessarily resulted, we undertook 
in a recent decision to review some of the cases in which the burden of 
proof is discussed for the purpose of formulating, or rather of restating 
the approved principle. White v. Hines, 182 N.C. 288. As there stated 
the rule is this: “After the plaintiff has established a prima facie case 
of negligence, if no other evidence 1s introduced, the jury will be fully 
warranted in answering the issue as to negligence in favor of the plain- 
tiff, but will not be required tc do so as a matter of law. When such 
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prima facie case is made, it is Incumbent upon the defendant to offer 
proof in rebuttal of the plaintiff’s case, but not to the extent of pre- 

ponderating evidence. The defendant, however, is not required 
(97) as a matter of law to produce evidence in rebuttal; he may de- 

cline to offer evidence at the peril of an adverse verdict. If he 
offer evidence, the plaintiff may introduce other evidence in reply, and 
the jury will finally determine whether the plaintiff is entitled by the 
greater weight of all the evidence to an affirmative answer to the issue; 
for throughout the trial the burden is upon the plaintiff to show by the 
greater weight of the evidence that he is entitled to such answer.” In 
that case it is further said, “After all the evidence is introduced, the 
vital question is not whether the defense specifically relied on is estab- 
lished to the entire satisfaction of the jury, but whether on the issue of 
negligence the evidence preponderates in favor of the plaintiff, and by 
this test the answer to the issue is to be determined.” By the applica- 
tion of this principle the more recent decisions of this Court have been 
made to harmonize with the greater weight of authority on the ques- 
tion. It will be observed that in the instruction exe2pted to his Honor 
did not refer to the burden of the issue, but only to the burden of proof 
which was referred in the first fastens to the plaintiff and afterward 
to the defendant. 

His Honor very properly denied the motion for nonsuit, but we are 
of opinion that the defendant is entitled to a new trial for error in im- 
posing on the defendant a burden beyond that which is required by law. 

New trial. 


Cited: Dickerson v. R. R., 190 N.C. 300; McDaniel v. R. R., 190 
N.C, 475; Lawrence v. Power Co., 190 N.C. 667; Alfg. Co. v. R. R., 191 
N.C. 111; Bank v. Rochamora, 193 N.C. 7; Kaplan v. Grain Co., 194 
N.C. 715; Stein v. Levins, 204 N.C. 306; Benner v. Phipps, 214 N.C. 
16; Mfg. Co. v. R. R., 222 N.C. 337; Insurance Co. v. Boogher, 224 
N.C. 566. 
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SOUTHERN COTTON OIL COMPANY y. R. E. GRIMES. 
(Filed 8 March, 1922. 


1. Removal of Causes — Transfer of Causes — Venue—~Parties—Nonresi- 
dents——Statutes. 
The county of the residence of the defendant, in an action upon alleged 
breach of contract, by a nonresident plaintiff, is the proper venue. C. 8, 469, 
470, 637. 


2. Same—Courts—Clerks of Court—Jurisdiction-——Procedure—Pleadings. 
Where the clerk of the Superior Court orders the action upon contract re- 
moved to the county of the defendant's residence, and the plaintiff, a non- 
resident, has appealed therefrom to the judge, who in term orders the cause 
transferred and the defendant has complied with the requisites of the statute 
in filing a written motion in apt time, the action of the trial judge is a valid 
exercise of his jurisdictional authority. 
3. Removal of Causes—Transfer of Causes—Motions-——Statutes—Courts— 
Jurisdiction—Clerks of Court—Writing—Appeal—Appeal and Error, 
Where the defendant has filed, in apt time with the clerk of the court a 
motion, with prayer for the dismissal of the action, but based upon sufticient 
allegations of improper venue, whereupon the clerk orders the cause remoy- 
ed to the proper county and the plaintiff appealed to the Superior Court, 
and the judge at term orders the cause removed, the fact that the defendant 
first moved to disiniss under the written motion does not affect the authority 
of the judge to order the cause removed, and on appeal to the Supreme 
Court a statement of record that defendant filed a written motion to dis- 
miss, hegatives the exception that it was an oral motion, not in conformity 
with the requirements of the statute, 


APPEAL by defendant from Cranmer, J., at the January Term, 
1922, of Pirr. (98 | 
The plaintiff appealed from an order directing removal of the 
action from Pitt County to Martin County. 


S. J. Everett for plaintiff 


IF, G. James & Son for defendant. 


ApaMs, J. The plaintiff is a nonresident corporation, and the de- 
fendant a resident of Martin County. On 5 December, 1921, the plain- 
tiff brought suit in Pitt to recover damages for alleged breach of con- 
tract; and the defendant, before the time for answering expired, ap- 
peared before the clerk of the Superior Court of the latter county and 
filed a motion to dismiss the action. The elerk denied this motion and 
ex mero motu made an order of removal to Martin, and extended the 
time for the defendant to answer. The plaintiff appealed from this 
order to the court in term; and to an order made by his Honor remov- 
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ing the cause from Pitt to Martin the plaintiff excepted. The appeal 
presents for review the correctness of his Honor’s ruling. 

Anterior to the passage of the act to restore the provisions of the 
Code of Civil Procedure in regard to process and pleadings, the defen- 
dant, before the time for answering expired, was authorized to apply to 
the court in term for the removal of an action which had been brought 
in the wrong county. Pell’s Rev., sec. 425. This change in procedure 
did not authorize the clerk to remove a cause on the ground of improper 
venue. Before the recent amendment the defendant had the right to 
lodge before the clerk his motion for removal, and after the answer was 
filed the clerk transferred the papers to the court in term in order that 
the presiding judge might pass upon the defendant’s motion. Public 
Laws 1919, ch. 304; Public Laws 1920, ch. 96; Zucker v. Oettinger, 179 
N.C. 277. The clerk’s order of removal was affirmed on appeal, and his 

Honor, having jurisdiction to hear the defendant’s motion, ap- 
(99) propriately made an order to remove the cause to the proper 

venue, which in this case is the county of the defendant’s resi- 
dence. C. S. 469, 470, 687; R. R. v. Stroud, 182 N.C. 416; Ryder v. 
Oates, 173 N.C. 569. See Public Laws, Extra Session, 1921, ch. 92, sec. 
15. 

The plaintiff insists that a motion to dismiss an action for improper 
venue is not a motion for removal; and further, that the defendant’s 
motion, whatever its nature, was not in writing as required by the 
statute. But the case on appeal states that the defendant “filed a mo- 
tion to dismiss,” and on appeal moved the court to transfer the cause 
to Martin County. The word “filed” negatives the idea of an oral mo- 
tion, and the mere circumstance that the defendant first moved to dis- 
miss is immaterial. Moreover, the judgment recites his Honor’s exer- 
cise of discretion, presumably for the convenience of witnesses, in or- 
dering the removal. There being no error, the judgment 1s 

Affirmed. 


Cited: McCue v. Times-News Co., 199 N.C. 803; Smith-Douglass v. 
Honeycutt, 204 N.C. 220. 


N.C] SPRING TERM, 1922. 107 


Lone v. WATTS. 


B. F. LONG v. A. D. WATTS. 
(Filed 8 March, 1922.) 


1. Constitutional Law—Taxation—Incomes. 

The authority given to the Legislature by the Constitution of 1868 to tax 
salaries, incomes, etc., is not affected or repealed by the amendment of 1920, 
but thereunder additional power is given to tax incomes when the property 
from which the same is derived is taxed, except in prohibited instances. 


2. Same—Salaries—Judges. 

The constitutional restriction on the Legislature not to diminish salaries of 
the judges during their continuance in office is still in force, unaffected or 
disturbed by the amendment of 1920, and though their income from other 
sources may be taxed, a tax on their salaries during their term of office is to 
diminish their income from such source in contravention of the express terms 
of the Constitution, Art. IV, sec. 18, further indicated by Art. I, sec. 8, pro- 
viding that “the legislative, executive, and supreme judicial powers of the 
Government ought to be forever separate and distinct from each other.” 


3. Same—Courts—Appeal and Error. 

Tt is the duty of the Supreme Court to pass upon the rights of one of the 
judges of the State as a citizen thereof, when he, in a case properly present- 
ed, denies the constitutional right of the State or one of its designated agen- 
cies, to tax his salary paid to him as one of its judges, as being in contra- 
vention of Art. IV, sec. 18, prohibiting the Legislature from diminishing the 
salaries of the judges during their continuance in office. 


4. Same—Increase of Salary. 
An increase of the salaries of the judges during a term of office is the fix- 
ing of their salary by the Legislature in such amount as in its judgment is 
a proper compensation for their services, and an attempt by an agency of the 
Legislature, either under actual or mistaken authority, to impose a tax there- 
on is an attempt to diminish these salaries during the term of office. 


5. Same—Intent—Interpretation of Statutes. 

The statute taxing salaries and incomes generally is presumed to have 
been passed with the knowledge by the Legislature of the constitutional in- 
hibition to diminish the salaries of the judges during their continuance in 
office, also of the decisions of our courts thereon and the policy of the State 
in respect thereto, as gathered from the organic law: and where the statute 
is silent on the subject, the legislative intent will not be construed to au- 
thorize its designated agent to diminish such salaries by the imposition of a 
tax thereon, whether regarded as a tax upon an income or otherwise. 


CLARK, C.J., concurring opinion. 


ApPpEAL by defendant from Devin, J., at February Term, 1922, 

of WAKE. (100) 
Civil action to restrain the defendant Collector of Revenue 

of North Carolina from collecting an income tax out of the official 
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salary of the plaintiff, who is one of the Superior Court judges of the 
State. 

From a judgment in favor of the plaintiff, permanently enjoining the 
defendant from proceeding to collect said tax, the defendant appealed. 


A. L. Brooks for plaintiff. 
Attorney-General Manning and Assistant Attorney-General Nash for 
defendant. 


Stacy, J. The plaintiff in this action is now and has been for a 
number of years the duly elected, qualified, and acting judge of the 
Superior Court for the Fifteenth Judicial District of North Carolina. 
His present term of office began on 1 January, 1919, and will continue 
for a period of eight years. The proposed tax which he calls in question 
is that which the defendant contends was levied by ch. 34, Public Laws 
1921. The position of the defendant is that whatever barrier may have 
existed heretofore against the collection of such a tax, it has now been 

removed by the constitutional amendment of 1920. The scope 
(101) and purpose of this amendment can best be ascertained from 
the amendment itself: 


“1. Amend Art. V, sec. 8, by repealing the proviso in said section 
‘that no income shall be taxed when the property from which the in- 
come is derived is taxed,’ and substituting in lieu thereof the following: 
‘Provided, the rate of tax on incomes shall not in any case exceed six 
(6) per cent,’ and there shall be allowed the following exemptions to 
be deducted from the amount of annual incomes, to wit: for a married 
man with a wife living with him, or to a widow or widower having 
minor child or children, natural or adopted, not less than $2,000; to all 
other persons, not less than $1,000; and there may be allowed other 
deductions (not including living expenses), so that only net imcomes 
are taxed.” 


It may not be amiss to note just here that the preceding clause in 
said amended section, “The General Assembly may also tax trades, 
professions, franchises, and incomes,” was not disturbed by the amend- 
ment; and this clause has been a part of the Constitution since 1868. 
Further, it may be noted that the amendment in no way changed the 
legislative authority to levy an income tax on salaries in general. It 
simply removed the prohibition against taxing incomes derived from 
property already taxed, and limited the maximum rate of such tax to 
six per cent. 
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The defendant notified the plaintiff in writing that he, as “Commis- 
sioner of Revenue, holds that under the income tax provision of the 
state Constitution and the statute enacted in pursuance thereof, all 
officials of the State, mcluding . . . judges of the Superior Courts, are 
required to list and pay an income tax on their salary.” He further 
added that his department would endeavor in every legal way to secure 
returns and the payment of such taxes. Upon receipt of this communi- 
cation the plaintiff, on 28 January, 1922, caused a letter to be address- 
ed to the defendant, calling attention to the grave doubt as to the cor- 
rectness of his ruling, and asked if he would agree to submit a test 
case for decision so that the matter might be judicially determined on 
or before 15 March, 1922, this being the limit for the filing of said re- 
turns. “The purpose of this letter,” he wrote, “is to inquire if you will 
not consent that an agreed case may be made up and the matter 
promptly presented to the courts for determination, so that the State, 
and its officers as well, may know what their respective duties and 
rights are as to this matter.” This suggestion or request was promptly 
rejected, the defendant saying: “In my opinion these salaries are tax- 
able, both under the State law and the Constitution, and I will en- 
deavor through the machinery of the law to collect these taxes.” Fol- 
lowing receipt of this letter, the plaintiff instituted the present suit, 
asking for injunctive relief, and again offering, in his complaint, 
to agree upon the facts and to submit this as a test case for de- (102) 
cision. Again his offer was declined. From a judgment in favor 
of plaintiff, the defendant appealed. 

The defendant contends that under ch. 34, Public Laws 1921, every 
resident of the State is required to list and pav an income tax on his or 
her net income, and this, he says, by correct interpretation, includes the 
plaintiff’s official salary, there being no express deduction allowed there- 
for in the statute. Defendant, therefore, contends that the act just men- 
tioned contains a legislative direction and command that he collect 
such a tax. In reply to this, the plamtiff says that the defendant’s con- 
struction of the statute runs counter to Art. IV, see. 18, of the State 
Constitution, which provides: “The General Assembly shall prescribe 
and regulate the fees, salaries, and emoluments of all officers provided 
for in this article; but the salaries of the judges shall not be diminish- 
ed during their continuance in office.” 

The question, then, presented for our decision is clear-cut, and it is 
this: Does a tax Jevicd on plaintiff’s official salary amount to a diminu- 
tion thereof in derogation of the constitutional provision above quoted? 
Tf it does, its illegality must be conceded; otherwise, the injunction 
should be dissolved. 
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The case, in its ultimate effect and final analysis, involves the power 
to tax the compensation of all the judges in the State. On account of 
the individual relation of the members of this Court to the question, 
thus broadly stated, we can but regret that it might not have been 
settled in some other way. But the issue is forced, and we must meet 
it. Jurisdiction can neither be renounced nor denied. The plaintiff is 
entitled, by clear legal right, to invoke our decision is so far as his own 
salary is concerned, and this is a matter in which no other member of 
the judiciary can have any direct personal interest. There is no other 
appellate court to which, under the law, he or the defendant may go. 
This much is said, not by way of apology, but in recognition of the 
proprieties of the situation. No other choice is given to us, and we 
should be recreant to our duty if, when a cause is submitted by a citi- 
zen who alleges that his rights have been violated, or by an officer who 
wishes to know the law, we should shrink from deciding it. A majority 
of the members of this Court are owners of rea] estate in the city of 
Raleigh, but this would not be a sufficient reason for our declining to 
hear a case involving a tax levy by the commissioners of said city. 
Allen v. Raleigh, 181 N.C. 458. The only course for us to pursue is to 
consider the cause upon its merits and to decide it, as in other matters, 
according to the law appertaining to the case. For this position we have 

precedents from other jurisdictions and from the highest Court 
(103) in the land, all of which will be cited hereafter. 
For what purpose did the Convention of 18385 recommend that 
a clause be inserted in the State Constitution so as to provide that “the 
salaries of the judges shall not be diminished during their continuance 
in office?” Attorney-General Batchelor, in 1856, answered this question 
as follows: “The reason why this amendment was made to the old 
Constitution, the debates in the convention do not disclose to us; but 
it must have been that that body, influenced by the lessons of wisdom 
drawn from the experience of the past, desired to throw around the ju- 
diciary another defense and protection against any attack which might 
be made on it by the other branches of the Government, and to secure 
it against all influences which might sway it from the fearless, faithful, 
impartial, and independent discharge of its duties.” 48 N.C. 544. 

The instant provision certainly could not have been incorporated in 
the Constitution for the personal benefit of the judges. They come and 
go and, at most, hold office for but a brief period. The Constitution, 
on the other hand, was written for a continuing and growing State, and 
its provisions deal primarily with questions which affect the public 
weal. Whatever else may be said, it must be conceded that this clause, 
which forms a part of our organic law, was purposely added thereto by 
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men of wisdom and experience, who understood the spirit and genius of 
our institutions, and who sought to place the independence of the judi- 
clary beyond the field of controversy or debate. They were not igno- 
rant of the melancholy experiences of the past and of the necessity of 
providing certain effectual cheeks and balances in this governmental 
framework which had been bequeathed to them by the fathers. His- 
tory had also taught them the useful lesson that there is no surer way 
of losing the blessings of liberty than by meekly submitting to gradual 
encroachments, under color of law, and that no better instrument could 
be employed for that purpose than a weak, timid, and subservient ju- 
diciary. On the other hand, they were accustomed to look upon the 
courts, in this government of laws, as the strongest bulwark which they 
could devise to stand between them and those who would oppress them. 

There is another section of the Constitution which may throw some 
hght on the question now in hand. Art. I, see. 8, provides: “The legis- 
lative, executive, and supreme judicial powers of the Government 
ought to be forever separate and distinct from each other.” This has 
been said to embody succinctly the judgment of the people of North 
Carolina in regard to “the great principle of the separation of the 
powers.” In this country those who make the laws determine their 
expediency and wisdom, but do not administer them. The chief magis- 
trate who executes them is not allowed to judge them. To an- 
other tribunal is given the authority to pass upon their validity (104) 
and constitutionality, “to the end that it be a government of 
laws and not of men.” From this great political division results our 
elaborate system of checks and balances —a complheation and refine- 
ment which repudiates all hereditary tendencies and makes the law 
supreme. In short, it is one of the distinct American contributions to 
the sciences of government. The people of North Carolina have ever 
guarded this principle with sedulous care. Indeed, so cautious have 
they been about its preservation that the veto power over acts of the 
Legislature has been withheld from the Governor of the State. In this 
respect, our own Constitution may be considered an improvement over 
the great model from which it was evidently taken, to wit, the Consti- 
tution of the United States. 

But we are not without a number of preeedents by which we may be 
guided in our present decision; for similar provisions are to be found 
in the constitutions of other states, and, indeed, the Constitution of the 
United States contains a provision to the effect that the compensation 
of the Federal judges “shal! not be diminished during their continuance 
in office.” This is the same language used in our own Constitution, and 
was evidently the pattern from which it was taken. It would seem, 
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therefore, that we should derive much benefit from ascertaining the 
meaning and purpose of inserting this parent clause in the National 
Charter. In this regard, the records of the past may speak for them- 
selves. Alexander Hamilton, writing in defense of =he necessity of pro- 
viding for an independent judiciary, observed: “The executive not only 
dispenses the honors, but holds the sword of the community; the Legis- 
lature not only commands the purse, but prescribes the rules by which 
the duties and rights of every citizen are to be regulated; the judiciary, 
on the contrary, has no influence over either the sword or the purse; 
no direction either of the strength or of the wealth of the society; and 
can take no active resolution whatever. It may truly be said to have 
neither force nor will, but merely judgment. ... This simple view of 
the matter suggests several important consequences: It proves incon- 
testably that the judiciary is beyond comparison the weakest of the 
three departments of power; that it can never attack with success 
either of the other two; and that all possible care :s requisite to enable 
it to defend itself against their attacks.” Federalist, No. 78. 

And speaking more directly to the immediate point at issue, he said: 
“In the general course of human nature, a power over a man’s subsis- 
tence amounts to a power over his will... . The plan of the conven- 
tion accordingly has provided that the judges of the United States shall 
at stated times receive for their services a compensation, which shall 

not be diminished during their contmuance in office. This, all 
(105) circumstances considered, is the most elizible provision that 
could have been devised.” Federalist, No. 79. 

At a later period, the following views were expressed by John Mar- 
shall, who, if any, in regard to the Constitution, was entitled to speak 
with the weight of authority: “Advert, sir, to the duties of a judge. He 
has to pass between the Government and the man whom that Govern- 
ment is prosecuting; between the most powerful individual in the com- 
munity and the poorest and most unpopular. It is of the last impor- 
tance that, in the exercise of these duties, he should observe the utmost 
fairness. Need I press the necessity of this? Does not every man feel 
that his own personal security and the security of his property depends 
on that fairness? The judicial department comes ome in its effect to 
every man’s fireside; it passes on his property, his reputation, his life, 
his all. Is it not to the last degree important that he should be rendered 
perfectly and completely independent, with nothing to influence or con- 
trol him but God and his conscience? ...I have always thought, 
from my earliest youth till now, that the greatest scourge an angry 
heaven ever inflicted upon an ungrateful and sinning people was an 
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ignorant, a corrupt, or a dependent judiciary.”’ Debates. Virginia Con- 
vention, 1829-1831, pp. 616, 619. 

But possibly the position here sought to be maintained has not been 
stated more clearly and forcibly than by Mr. Wilson in his “Constitu- 
tional Government in the United States”: “It is also necessary that 
there should be a judiciary endowed with substantial and independent 
powers, and secure against all corrupting or perverting mfluences; se- 
eure, also, against the arbitrary authority of the administrative heads 
of the Government. 

‘Indeed, there 1s a sense in which it may be said that the whole 
efficacy and reality of constitutional government resides in its courts. 
Our definition of liberty is that it is the best practical adjustment be- 
tween the powers of the Government and the privileges of the indi- 
vidual. 

“Our courts are the balance wheel of our whole constitutional sys- 
tem; and ours is the only constitutional system so balanced and con- 
trolled. Other constitutional systems lack complete poise and certain- 
ty of operation, because they lack the support and interpretation of 
authoritative, undisputable courts of law. It is clear beyond all need 
of exposition that for the definite maintenance of constitutional under- 
standings it 1s indispensable, alike for the preservation of the liberty 
of the individual and for the preservation of the integrity of the pow- 
ers of the Government, that there should be some nonpolitical forum 
in which those understandings can be impartially debated and 
determmed. That forum our courts supply. There the individual (108) 
may assert his rights; there the Government must accept defini- 
tion of its authority. There the individual may challenge the legality of 
governmental action and have it adjudged by the test of fundamental 
principles, and that test the Government must abide; there the Gov- 
ernment can check the too aggressive self-assertion of the individual, 
and establish its power upon lines which all can comprehend and heed. 
The constitutional powers of the courts constitute the ultimate safe- 
guard alike of individual privilege and of governmental prerogative. 
Tt is in this sense that our judiciary is the balance wheel of our entire 
system; it is meant to maintain that nice adjustment between indli- 
vidual rights and governmental powers which constitutes political 
liberty.” 

The above quotations are selected to show the purpose, intent, and 
spirit of the framers of the Constitution and the reasons why they 
thought the particular provision, now under consideration, should be 
placed in the fundamental law of the land. The primary purpose of the 
prohibition against dimimution was not to benefit the judges, but to 
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attract good and competent men to the bench and to promote that in- 
dependence of action and judgment so essential to the preservation of 
our governmental polity. To quote the language of Chancellor Kent: 
“Tt tends, also, to secure a succession of learned mer on the bench, who, 
in consequence of a certain undiminished support, are enabled and in- 
duced to quit the lucrative pursuits of private business for the duties of 
that important station.” 

Conceiving this to be its purpose, and considering it in connection 
with the pervading principles of the Constitution, we must construe it, 
not as a private grant, but as a limitation imposed in the interest of the 
public good. It was placed there by the people theraselves, and it must 
be observed by their representatives. To hold otherwise “would be to 
affirm that the deputy is greater than his principal; that the servant 
is above his master; that the representatives of the people are superior 
to the people themselves; that men, acting by virtue of powers, may do 
not only what their powers do not authorize, but what they forbid.” 

In this country, where the law is supreme, those acting in a repre- 
sentative capacity may not substitute their will for the will of the 
people as expressed in the original law. No one man or individual is 
above the law, and it is the duty of all to obey it. 

A tax which indirectly takes from the plaintiff a part of that which, 
by law, he is entitled to receive for his service is clearly within the 
prohibition against diminution. If what avail to him is the part paid 
with one hand and taken back with the other? Would it not, in reality, 

be the same as if such part had never been paid, or had been 
(107) withheld in the first instance? To borrow an algebraic expres- 

sion: If « plus y equal z, then « minus y must be less than gz, if 
y be anything at all. This is self-evident, and so plain “that he may run 
that readeth it.” Habakkuk, 2:2. But why elaborate the obvious? Cuz 
bono? Jt is axiomatic, and universally accepted as a correct principle 
of law that that which is prohibited from being done directly may not 
be accomplished by indirection. The people themselves, for reasons 
which they deemed to be wise and satisfactory, and for their own pur- 
poses, have thought it proper to withdraw from the field of taxation the 
official salaries of their judges. Why should the defendant complain at 
this? He is but a servant of the people; and it is their will, not his, 
that is to be done. 

But it is asked, Has not the State full power to tax her citizens, one 
and all? To this we answer, Yes. S. v. Burnett, 179 N.C. 741; Thomas 
v. Sanderlin, 173 N.C. 332; S. v. Lewis, 142 N.C. 626. Taxation is an 
incident of severeign power, and, within the limits prescribed, it may 
be exercised according to the discretion of those who use it, save in 


N.C.] SPRING TERM, 1922. 11d 





LONG v. WATTS. 





respect to the objects of taxation which, for wise reasons, have been 
withdrawn from these general powers. The holdings of a Judge and his 
income derived from other sources are proper subjects of taxation. The 
plaintiff makes no objection to this, but he does complain at the ruling 
of the defendant, which singles out his official salary as a special object 
of taxation, contrary to the Constitution which he has solemnly sworn 
to support. 

If the tax in question be prohibited, it can find no justification in the 
taxation of other incomes in regard to which there is no prohibition; 
for, to be sure, doing what the Constitution permits affords no license 
to do what it prohibits. And let it be understood that we are now talk- 
ing about a tmbute, which the Government exacts, and not a gratuity 
or a voluntary contribution. Those who wish to pay more than the law 
requires will doubtless be permitted to do so, but this cannot affect the 
legal questions involved. 

It was the evident purpose and intent of the people, when they in- 
serted this clause in the Constitution, to prohibit any and every kind of 
diminution, direct or indirect, by taxation or otherwise. The Legisia- 
ture is completely divested of the power to diminish the salaries of the 
judges in any manner or form whatsoever. Any other construction 
would do violence to the plain purport of the language employed and 
render the clause meaningless. The prohibition is general in its terms, 
and contains no excepting words. The reasons in support of its adop- 
tion, as publicly advanced at the time, outweighed those against it; 
and its wisdom has never been seriously questioned. On. the 
other hand, time apparently has demonstrated that the Conven- (108) 
tion, Which subimitted the amendment, must have been endowed 
with prophetie vision. Their minds were bent on safeguarding, protect- 
ing, and preserving the independence of the judiciary; and this they 
considered of far more importance to the State than any revenue that 
could come from taxing the salaries of the Judges. 

It is true a different mterpretation has been sought on several occa- 
sions, but each time with the same result. In 1898, Attorney-Generai 
Walser ruled that the salaries in question were not subject to a tax, 
and concluded his opinion with the following statement: “I deem it un- 
necessary to add anything to the able, convincing, and elaborate 
opinion of Attorney-General Batchelor hereinbefore referred to.” Pub- 
lic Documents, 1899, Document No. 8, p. 95. Again, in 1902, Attorney- 
General Gilmer, in a full and exhaustive opinion, advised the members 
of this Court and the judges of the Superior Courts that their salaries 
were not subject to an income tax under the clause in question. This 
opinion was considered in conference and met with the unanimous ap- 
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proval of the members of the Supreme Court. “It was then resolved 
that the Court would consider this opinion of the Attorney-General as 
settling the matter therein discussed, to the same extent as if it were 
the opinion of this Court.” In re Taxation of Salaries of Judges, 131 
N.C. 692. See, also, King v. Hunter, 65 N.C. 603. 

In Purnell v. Page, 183 N.C. 125, it was held that the State could 
not tax the salary of a Federal judge under the clause in the United 
States Constitution from which the one in our own Constitution was 
taken, and the above opinions were cited with approval and declared 
to be established law in that case. This amounted to a judicial dictum, 
which is more than an obiter dictum. 15 C. J., 953. And later, Mr. 
Justice Walker, writing in the case of R. R. v. Cherokee County, 177 
N.C. 97, had the following to say: “In Purnell v. Page, 1388 N.C. 1235, 
it was held that the income of a Federal judge could not be taxed by 
the State, and vice versa, and that any attempt by the legislature to 
impose such a tax would be futile, and when properly questioned would 
be declared void, and this position was conclusively maintained in a 
strong and able argument by the present Chief Justice, who referred 
to the opinions of Attorney-General Batchelor, adopted by the Supreme 
Court, composed then of Nash, C. J., and Pearson and Battle, judges 
(48 N.C. 544), and that of Attorney-General Gilmer, 131 N.C. 692, 
approved by the Court as denying the power of the Legislature to tax 
the salaries of the judges, which would plainly be a diminution of them, 
forbidden by the Constitution.” 

Finally, in the case of Evans v. Gore, 253 U.S. 245, the United 
(109) States Supreme Court (opinion filed 1 June, 1920) has set the 
matter at rest by holding that, under the above mentioned clause 
in the Federal Constitution, Congress was without euthority to subject 
the salaries of the Federal judges to an income tax, citing with ap- 
proval the above expressions in the North Carolina Reports, together 
with cases from the states of Pennsylvania and Louisiana. Hepburn v. 
Mann (Pa.), 5 Watts & S., 403; New Orleans v. Lea, 14 La. Ann. 194. 
It would be strange, indeed, for us to hold that the identical words in 
our own Constitution have a different meaning from those in the Fed- 
eral Constitution in the face of this decision. Every point now before 
us seems to have been presented in the Evans case, and there decided 
against the contentions of the defendant here. See, also, the very recent 
case of Gillespie v. Oklahoma (opinion filed 30 January, 1922), where 
Mr. Justice Holmes, writing the opinion, cites the case of Evans v. 
Gore, supra, With approval, and the same reasons stated therein are 
again followed and reaffirmed. 
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Of all the states in which this question has been before the courts for 
decision, Wisconsin alone, in Wickham v. Nygaard, 159 Wis. 396, has 
taken the opposite view. This case, however, was decided in 1915, be- 
fore the decisions of the United States Supreme Court in Evans v. 
Gore, supra, and Gillespie v. Oklahoma, supra. 

But it is urged that the Legislature of 1921 increased the plaintiff's 
salary, and, therefore, the same or any subsequent Legislature may 
levy a tax against it without incurring the charge of having diminished 
it during his continuance in offiec. This argument is based on the con- 
tention that by adding an additional sum, the Legislature may then 
tax the whole so long as the tax does not exceed the increase. Or, to 
state it differently, the theory of the argument is that because the Leg- 
islature thought it necessary and proper to increase the plaintiff’s sal- 
ary, therefore they have the right, notwithstanding the constitutional 
prohibition, to take it away. That the power to add carries with it the 
power to subtract, at least to the extent of the addition. This would en- 
tirely destroy the constitutional provision we are now considering, frus- 
trate its purpose, and make it indeed a snare and a delusion. Any con- 
struetion which tends to defeat or to nullify a fundamental principle of 
constitutional law, come from whatever source or quarter it may, is 
palpably unsound. Commonwealth v. Mathues, 210 Pa. St. 400. The 
Constitution is not to be so easily discarded. The moment the increase 
took effect it became as much a part of the plaintiff's salary as the 
original amount, and the whole was then protected by the constitutional 
prolubition against dimimution, An undiminished salary is a 
complete salary in its entirety and not a salary less a tax. (110) 

Again, it may be well to note that the amount of the tax can 
make no difference in dealing with the principle we are now discussing. 
If it be conceded that the Legislature has the power to levy the pro- 
posed income tax up to 6 per cent, it follows that a privilege or voca- 
tional tax, without limit, may be imposed on the judges; and this would 
destroy the constitutional provision now in question. The instant clause 
was adopted by the people themselves, and meaningless words were 
not employed by them in writing their Constitution. 

Furthermore, we do not think it was the intention of the Legislature 
that the proposed tax should be collected. It was composed of wise and 
patriotic men, able and learned lawyers, and the present salaries of the 
judges were fixed by them with reference to the existing constitutional 
provisions. There was no suggestion by any member of the Legislature 
that these salaries should be taxed; and, of course, they were aware of 
the fact that they would not be, as the law had been construed other- 
wise. This was the basis and understanding upon which the different 
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members of the Legislature arrived at what they thought would be a 
fair, reasonable, and adequate compensation. Therefore, to sustain the 
tax the will of the Legislature, as well as the above provision of the 
Constitution, must be set at naught. It is the duty of this Court to de- 
clare that such may not be done by executive order or departmental 
decree. 

The amount of the proposed tax in the instant case is negligible, but 
the principles involved are important, and for that reason we may he 
excused for having treated the matter somewhat at length. 

Prior to the amendment of 1920, the plaintiff’s salary was on a parity 
with revenue derived from property already taxed. Neither was subject 
to an income levy, simply because the Constitution provided otherwise. 
The prohibition against levying an income tax on the latter has now 
been removed, but as to the former it still stands. This is an irresistible 
and incontestable conclusion to be derived from a reading of the plain 
words of the Constitution, and we are not at liberty to disregard its 
provisions. On the contrary, we have endeavored to show that the re- 
straint in question is not only wise, and in keeping with the spirit of 
our institutions, but was adopted for reasons of the highest public 
policy. To speak of it as a technicality is a misnomer. There are no 
technicalities in the Constitution in the sense that term is ordinarily 
used. 

After a careful and earnest consideration of the record, we answer 
the questions propounded as follows: 

Is the plaintiff’s income subject to tax? Yes. In this respect he stands 
on the same footing with other citizens of the State. 

Is his official salary to be included in his taxable income? No. 
(111) The Constitution clearly and plainly provides otherwise. 

Let it be understood henceforth that this is the law as it 1s 
now written; and it can make no difference whether the tax be levied 
before or after the taking of office. The spirit as well as the letter of the 
Constitution must be observed. The judgment of the Superior Court, 
permanently enjoining the defendant from collecting the proposed tax 
on the plaintiff’s official salary, was clearly correct. What the State 
pays or allows for his services as a judicial officer is not a proper item 
to be included in his taxable income. 

Affirmed. 


Crark, C.J., concurs in all that is said in the opinion of Stacy, J., 
and adds: There is no provision of law or the Constitution that pur- 
ports to exempt the income of judges from taxation. What the Con- 
stitution provides, and which no statute can repeal, is that “the com- 
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pensation” which the law shall allot from time to time for the support 
of the judges “shall not be subject to diminution.” It can make no dif- 
ference in what way the reduction in the allowance to the judges shall 
be made, or whether it is before or after the salary is fixed. When the 
Legislature has fixed the amount which they deem necessary as a sal- 
ary for the support of the Judges, they cannot dimimish that amount 
in any mode. A tax upon a salary is necessarily a diminution of it. 

This provision grew up in the wisdom of experience, because it was 
essential for the well-being of the public that those selected for the Ju- 
dicial function, who are to pass upon the delicate relations between 
man and man, and between the Government and the individual, shall 
be free from any possibility that the amount allotted for their sup- 
port may be in the power of a hostile party, or a manipulated faction, 
in the legislative department who might at will reduce the means of 
livelihood of the judges. 

The power to tax is not only the power to destroy, but whatever de- 
partment in the Government can levy or reduce or impose taxes is 
the controlling power, and to guarantee to the judicial departments of 
the State independence in the discharge of the duties to which the 
people have assigned them, the Constitution provides not that the in- 
come of any Judge is exempt from taxation, but that ‘“‘the salaries of 
the judges shall not be diminished during their continuance in office”; 
and to say that the imposition of taxes upon that salary would not be 
a diminution of the salary is a proposition that no man can assert in 
the presence of any taxpayer. 

Formerly the judges in England were removable at the will 
of the executive. This made the king an absolute monarch at a (112) 
time when the kings claimed also the right to share in the levy 
of taxes. The conflict between the executive and the legislative power 
over the question of taxes brought about the great civil war in Eng- 
land, the decapitation of one king, and the exile of another. 

When the power of taxation was transferred by the revolution of 
1688 to the legislative department, and as a further guarantee the 
kings were reprived also of the right to veto legislation, there still re- 
mained the power in the king to control the action of the courts by 
the appointment and removal of the judges. When the American Con- 
stitution was framed, the necessity of the absolute independence of the 
three departments of Government — legislative, executive, and judi- 
cial — was asserted, and to secure the latter from absolute subjection 
by removal from office at the will of the executive, they were declared 
irremovable except by impeachment; and to avoid their subjection to 
the legislative department their independence was guaranteed by a 
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provision that while their salaries, or their allowance for necessary 
support, were necessarily fixed by the Legislature, once fixed they could 
not be reduced, and, of course, if their salaries could be taxed for any 
purpose this provision would be a nullity. 

In 1862, in the crisis of the great Civil War, when Chief Justice 
Taney and a majority of the Supreme Court were faced by a hostile 
majority in Congress, this provision was disregarded by a statute. That 
court rose equal to the occasion, and maintained the vital guarantee of 
judicial independence conferred upon them by the Constitution of 
1787. Chief Justice Taney promptly called the matter to the attention 
of Salmon P. Chase, then Secretary of the Treasury, and one of the 
leaders of the opposite political party, and assertecl the determination 
of the court to uphold this constitutional guarantee of the independence 
of the judges in a most vital respect. Judge Chase, although a strong 
partisan (and later Chief Justice of the Court himself), valued his oath 
of obedience to the Constitution and the absolute necessity of an inde- 
pendent judiciary which would become a dependent one if the legisla- 
tive department could at will reduce its compensation. He abandoned 
the attempt to exert the power of Congress to diminish by taxation the 
“fixed”? compensation allowed to judicial officers. 

There the matter rested, until recently an attempt was again made 
to place the judiciary in the power of Congress by asserting the right 
to reduce their compensation. The matter was brought before the 
Court within the last two years in Evans v. Gore, 258 U.S. 245, and the 
bulwark of the independence of the judiciary was unqualifiedly sustain- 
ed in that case. 

In this State, while we had adopted the English guarantee of 
(118) the irremovability of the judges at the will of the executive, we 
did not place in our Constitution at Halifax, in 1776, a guaran- 
tee of the independence of the judiciary by forbidding legislative reduc- 
tion by taxation, or otherwise, of the salaries allotted. In the third de- 
eade of the last century there were legislative threats to coeree the 
judicial department, and when the Convention of 18385 met, the people 
of this State wisely saw fit to put in their Constitution the guarantee of 
the independence of the judiciary in the same words that had been 
placed in the U. 8. Constitution, nearly fifty years previously, and 
which now appears in every Constitution in the country, to wit: “Tha 
judges shall at stated times receive for their services a compensation, 
which shall not be diminished during their continuance in office.” 

There are but 25 judges in North Carolina whose offices are created 
by the Constitution, and these only, and seven heads of the Executive 
Department, are protected by this constitutional guarantee, It is true 


N.C] SPRING TERM, 1922. 17): 
LONG v. WATTS. 


that the plaintiff’s attorney states that the diminution of the aggregate 
salaries of these judges by this taxation amounts to the sum of only 
$1,000, approximately, and the widespread discussion by those who 
would destroy the independence of the judiciary seems based upon the 
idea that the independence of the Judiciary is not worth that much to 
the public. But the men who framed the Constitution of the United 
States, and those who amended our Constitution in this respect to con- 
form thereto in 1835, did not estimate the value of a constitutional 
guarantee by such standard. It is of infinite importance to the people 
of this State who know what tremendous influence can be brought in 
time of stress by great aggregations of capital to contro! legislation, 
and, if possible, to influence or subject the Judges to the tyranny of 
that power. 

It has been asserted that the amendment of 1920 destroyed the long 
and sacred independence thus guaranteed to the judges. That amend- 
ment was submitted in the following words, and has no possible bear- 
ing upon the question now before us: ““Amend Art. V, sec. 3, by repeal- 
ing the proviso in said section that no income shall be taxed when the 
property from which the income is derived is taxed, and substituting 
in lieu thereof the following: Provided, the rate of tax on incomes shall 
not in any case exceed 6 per cent, and there shall be allowed the fol- 
lowing exemptions, to be deducted from the amount of any incomes, 
to wit: For a married man with a wife living with him, or to a widow 
or widower having minor child or children, natural or adopted, not less 
than $2,000; to all persons not less than $1,000; and there may be al- 
lowed other deductions (not including living expenses), so that only 
net incomes are taxed.” It may be seen at once that this 
amendment has no reference whatever to the constitutional (114) 
guarantee that the “compensation” allowed the judge shall not 
be diminished, but merely strikes out the provision that “the income 
shall not be taxed when the property from which the income is derived 
is taxed, and limits the rate of taxation to 6 per cent, the latter (the 
limitation) being the real object in view. 

The salary of the judges is not derived from “property,” but is simply 
an allowance for their support, and if any is left over at the end of the 
year, such remnant becomes “property,” and is taxable as such, as was 
held in Purnell v. Page, 133 N.C. 129, and this amendment does not in 
the remotest degree apply thereto in any aspect. Furthermore, if the 
amendment was not intended for the entirely different purpose of 
limiting rate of taxation upon the incomes of great corporations and 
other large aggregations of wealth down to 6 per cent, it has had that 
effect. In England the income tax is graduated and runs from 1 to 84 
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per cent, and a heavily graduated income tax has been found absolute- 
ly necessary in the United States, France, and other countries, both for 
the support of the Government and that great aggregations of wealth 
should be reduced by taxation by graduated scale, while those with 
small means should be exempted or taxed much more lightly. 

When recently the United States Congress reduced the graduated 
income tax on large amounts from 68 per cent to 50 per cent there was 
strong censure from the vast body of the people, who felt that the bur- 
dens on inordinate wealth should not be reduced; while in this State, 
almost without discussion, the limitation on the income tax was re- 
duced to 6 per cent! Possibly this was the true object of that amend- 
ment, and it can be seen readily that this amendment has no reference 
whatever to the constitutional provision, which, following the example 
of the U. S. Constitution, was adopted to guarantee to the judges im- 
munity from hostile legislation in the reduction of their salaries, and 
which clause in the Constitution remains unaltered. 

While the salaries of the judges can be fixed from time to time, :t 
is with the provision that they cannot be diminished. On the contrary, 
as to the executive officers, who are: the Governor, Lieutenant-Gover- 
nor, Secretary of State, Auditor, Treasurer, Superintendent of Public 
Instruction, and Attorney-General — seven officials —it 1s provided in 
the Constitution, Art. III, sec. 15, that their salaries shall neither be 
increased nor diminished during the time for which they shall be elect- 
ed. This shows an intention on the part of the organic instrument that 
while those seven officers are protected from a diminution of their sal- 

aries, there is a prohibition against their being increased. There 
(115) is no such fear shown as to the possible influence of the Judiciarv 
who are protected solely against diminution of their allowance. 

The history of this State shows that there has at no time been a fear 
of the possibility of excessive increase in the compensation allowed to 
the judges. It is a well known fact that the salaries of the highest Court 
in this State are very largely less than that allowed to the lowest judges 
on the Federal bench, and that the salaries of the ‘udges of this Court 
are far less than the average salary allotted even to the judges of the 
other states, irrespective of size, wealth, area, or population. Indeed, 
in at least two states the salaries of their state judges are three times 
higher than the support granted to any judge of this State. Those who 
created our Constitution were not unaware that there was no fear, 
and their judgment was correct, of excessive salaries for the Judiciary 
in this State. The object sought, as in the U. 8. Constitution, was to 
protect the judges from being in the power and at the mercy of hostile 
legislation, which otherwise could diminish the salary of the officers 
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selected by the people to construe and guard the constitutional rights 
of its citizens. 

But it has been said that if the salaries of the judges cannot be re- 
duced they are “a privileged class.” This guarantee that they shall not 
be placed in the power of a possibly hostile Legislature is not given to 
the Judges as a privilege to them, but as a protection to those who need 
an impartial administration of justice, unaffected by unfriendly in- 
fluences. 

It makes a privileged class only in the same sense as the exemption 
from State taxation of the salaries of all Federal officers in the State, 
many hundreds or thousands in number, including the salary of a U. S. 
Cabinet officer (for the last 8 years), two U. 8. Senators, ten Congress- 
men, three United States judges, hundreds of postmasters and United 
States officials of all kinds, while the only State officials whose salaries 
are exempted from taxation are the seven State officers in the Executive 
Department named in the Constitution, and the State judges referred 
to in this section of the Constitution, who are at present 25 in number 
—-and the exemption of these few was made for historical and consti- 
tutional reasons of sufficient importance to have such exemption placed 
in the Constitution, not as a compliment or privilege to them, but as a 
protection to the public at large that they might be free from any pos- 
sible improper influence in the discharge of their important duties. 

The exemption of the salaries of all these Federal officers from State 
taxation amounts to a very large sum, and makes a very large “privi- 
leged class,” 1{ that makes such a class. The provision that the salaries 
of the Judges shall not be diminished while in office no more 
makes “a privileged class” than the provision in the Constitu- (116) 
tion which exempts from poll tax all men over fifty years and all 
women. It is no more a special privilege than Art. V, see. 5, of the Con- 
stitution, which exempts municipal property from all taxation, and 
also authorizes the General Assembly to exempt property held for edu- 
cational, scientific, literary, charitable, or religious purposes, libraries, 
household and kitchen furniture, agricultural implements, and the per- 
sonal property of every citizen not exceeding $300. This $300 personal 
property exemption removes from the familes of the working people 
the fear of the sheriff’s visit to every httle home or farm which may 
now retain free of taxes the family milch cow, household and farming 
utensils, etc. This last exemption, though authorized by the Constitu- 
tion ever since 1868, was not increased from $25 to $800 by statute till 
certain influences were seeking a restriction of taxation on great in- 
comes by a hhmitation of 6 per cent, and as soon as that limitation was 
imbedded in the Constitution there were instantly strenuous but just- 
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ly unsuccessful efforts to repeal the legislation by which the small be- 
longings of the poor had been exempted by statute to the amount of 
$300, and it was earnestly sought to again reduce the exemption to 
$29 when their votes were not needed to restrict the income tax to a 
limitation of 6 per cent on great masses of wealth. 

Prior to the restriction of the income tax to 6 per cent, the power to 
tax all incomes was in this State as unlimited as it still is under the 
United States and other Governments, and if the salary of the judges 
had been taxed, contrary to the plain language of the Constitution, as 
income, and not protected from diminution by taxation, it would have 
been possible to have laid any tax whatever upon judges not entirely 
agreeable to the political or personal views of a majority of any Legis- 
lature, and thus have forced their removal. Even though since the 
limitation of income tax to 6 per cent (though this was done, not for the 
protection of the judges, but for the benefit of an entirely different 
class), if the salaries “were subject to diminution” it would still be 
possible for the Legislature to lay a tax upon a judge as “exercising a 
vocation or calling,” at any rate the Legislature might see fit. The only 
protection and guarantee to the judiciary department in this State is 
that wisely laid by the Convention of 1835, copiec. from the Constitu- 
tion of the United States, which provides that the salaries of the Judges 
shall not be diminished during their term of office. 

It has been said, though not by the distinguished counsel who ap- 
peared for the defendant in this case, that this guarantee by the Con- 
stitution against the diminution of the salaries of the judges by legis- 
lative enactment is ‘‘antiquated and a technicality.” In this manner the 

entire Constitution, built upon the experience of the ages, and 
(117) providing for the protection of the weaker classes of society 

against the greed and arrogance of the powerful, would cease to 
exist by merely labeling any constitutional guarantee “antiquated and 
a technicality.” 

The Constitution of a State and of the Union is the very foundation 
of law and order. It is the protection of the weak against the strong, 
and safeguards the masses against the machinations of the powerful 
combinations of selfish interests. It is the bulwark against anarchy, cor- 
ruption, and the deadly, insidious, and ever-active power of “high 
finance,” but is without strength unless guarded and upheld by an inde- 
pendent judiciary. Thus upheld, the Constitution —-State and National 
— jis to the people at large “the shadow of a great rock in a weary 
land.” 

Nothing could be more disagreeable to the men whom the people of 
this State have thought worthy to place in the chief administration of 
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the laws of the State than to have a controversy raised as to the consti- 
tutional guarantee of the small compensation allowed them for their 
support, from hostile attack from whatever source it may come. There 
is not one of them who would not rather have paid many times over 
the petty sum demanded by the defendant tax collector in this case but 
they had their duty clearly marked out before them by an oath to pro- 
tect the administration of justice, pure and uninfluenced by any hostile 
power, and to maintain and support the Constitution of the State. 
Each and every member of the judiciary of this State must feel that 
they are only the temporary depositories of that power, and that it is 
their duty to pass it on to their successors protected by the guarantee 
which is given in the Constitution, not for the benefit of themselves, of 
their predecessors, or their successors, but as a guarantee that by whom- 
soever administered there can be no undue influence possibly exerted 
to control the occupants of the bench. 

The Court did not put this provision in the Constitution, but it was 
inserted by the Convention and people in 1835, in view of its urgent 
necessity. The Court cannot strike it out because we, or anybody else, 
might not approve it. We must follow the long-settled construction 
and the common-sense meaning that to tax a salary necessarily ‘“dimin- 
ishes”’ 1t to that extent. The Court is under the Constitution, and can- 
not change it at will. 

The defendant in this case, as appears by the record, when asked to 
submit to the courts an agreed case for the construction again of this 
provision of the Constitution, so as to minimize as far as possible the 
clamor that was being aroused in certain quarters, either to intimidate 
or to annoy the judges, who were simply doing their duty, curtly re- 
fused to do so, and stated that “he had decided” that the constitutional 
provision did not protect the judges from taxation of their sal- 
aries, and that “he intended to collect the amount he had noti- (118) 
fied them that they must pay.” 

When, overruling a previous decision of the Tax Commission, the 
defendant, of his own will, decided to remit to a great corporation the 
sum of $110,000 in taxes, which must be made good by being collected 
from other and poorer persons, there was no one to be found then to 
seek, and he certainly did not ask, judicial review of his act. To make 
good this $110,000 by collecting unconstitutionally $1,000 a year out 
of the judges will take 110 years, and if interest is counted it will take 
between 300 and 400 years—very poor financiering for the Revenue 
Department. 

There can be no vaster or more irresponsible power than this, whieh 
can shift at will the burden of taxation from one class to another, with- 
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out review, in a State which professes to live under “a government of 
laws and not of men.” It can therefore never be known in a legal way 
whether the conduct of the defendant on that occasion was valid or not. 
No one seemed called upto to present that great matter to judicial con- 
struction for a legal ascertainment of the facts and the law on so great 
a matter, but when he attempted to destroy the constitutional bulwark 
for the protection of the courts in their integrity, though the amount 
was small, the plaintiff, true to his duty and to the best traditions of 
his profession, and of his office, and to the Constitution that he had 
sworn to obey, interposed by an appeal to the courts. 

Years ago George W. Kirk, when presented with a writ from the 
courts, treated it with indignity, and said that “it had played out.” 
The people of North Carolina made their reply to that indignity to 
their Constitution and laws and their judiciary in a manner that will 
not soon be forgotten. 

If the defendant tax collector desired to submit this question to the 
courts because he thought that the long line of judges had erred, it was 
his right to do so; and, on the other hand, it is to the perpetual honor 
of the plaintiff that he met the issue squarely, unintimidated by or- 
ganized effort put forth to intimidate the courts or to convince the 
public that they were corrupt. The $1,000 or more which the defen- 
dant might have collected by taxation, if the judges of the State had 
been wanting in courage to face the concentrated abuse that has been 
heaped upon them, would have been small compensation for this at- 
tempted violation of the Constitution, contrary to the uniform deci- 
sions of the courts of this State and of the United States. 

The paragraph in question was placed in the Constitution of this 
State, as already said, by the Convention of 1885, being copied from 
the same provision in the Constitution of the United States, and has 
been kept unchanged to this date. There was no question raised of its 

literal and plain meaning. Twenty-one years later, in 1856, the 
(119) reason for it was stated in an admirable opinion by Attorney- 

General Batchelor, approved by that able Court — Frederick 
Nash, Richmond M. Pearson, and William H. Battle. From that hour 
to this that decision has been followed, and often reiterated in the Su- 
preme Court of the United States and by the courts of this State, and 
always upon the same ground, that it was a constitutional guarantee to 
the judges of their independence, for if it did not mean that its inser- 
tion was useless. Not only has this been repeatedly decided by a long 
line of judges, among them many of the ablest and purest men who 
have adorned the history of our State, but they have all acted upon 
and accepted it as the true and only construction of the Constitution — 
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among them the able and distinguished gentleman now the Attorney- 
General of the State, while at one time he himself occupied a seat upon 
the Supreme Bench of North Carolina. 

In Purnell v. Page, 183 N.C. 125, now nearly twenty years ago, the 
Supreme Court of this State, in an unanimous opinion by a bench of 
five judges, representing both political parties, held: “The Legislature 
is presumed to know the law, and when it levied a tax upon incomes 
it did not intend to authorize the tax upon incomes exempt by the Con- 
stitution of the State or Federal Government from such taxation. The 
act of the officer in attempting to collect such tax is not authorized by 
law, and he was properly restrained from selling.” This interpretation 
has been approved as late as 177 N.C. 97, and there has been nothing 
in the decisions of this Court or of the United States Supreme Court 
contrary to the above decisions and conduct of the judges in this 
matter, 

We would impute to the defendant, upon the record, no motive other 
than his zeal of increasing his tax collections by the sum of $1,000 or 
more, even though this must be done in violation of the Constitution. 
The brief of the distinguished counsel for the plaintiff points out that 
instead of obtaining this petty sum by violation of the Constitution, 
the defendant could largely increase the public revenue, not by viola- 
tion of the Constitution, but in accordance with its provisions and de- 
cisions of this and the United States Supreme Court. The brief says 
that if the defendant desired to enforce the Constitution as it is written, 
and as he knows it has been decided by the courts of this State and of 
the United States, he might well turn to the Constitution, Art. V, sec. 
3, which provides: “Laws shall be passed taxing, by uniform rule, all 
moneys, eredits, investments in bonds, stocks, joint-stock companies, 
or otherwise; and also all real and personal property, according to its 
true value in money.” The defendant tax collector knows, as every 
man in the State should know, that this constitutional provision, which 
not only all office holders, but all voters are sworn to obey, is not be- 
ing complied with. To quote the language of the distinguished counsel 
for the plaintiff, “The Constitution demands that a tax shall be 
paid by corporations upon their property, and that the holders (120) 
of the stock of these companies shall hkewise pay a tax on about 
800 millions of dollars of ‘stocks,’ which are allowed to escape taxation 
in violation of this explicit requirement of the Constitution,” and coun- 
sel asked that “this be settled by the courts and in accordance with 
the Constitution and the laws of the State and not otherwise’; and 
also further suggests that “this defendant might find it consistent with 
his duty and oath of office to inquire into the status of large property 
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holders of this State and see whether or not they are paying taxes as 
the Constitution requires, rather than to undertake to collect taxes 
from those which the Constitution expressly exempts.” 

To this may be added that while the amendment of 1920 provides 
that “incomes from property already taxed may be taxed,” by recent 
legislation (sec, 806 (5), ch. 34, p. 210, Laws of 1921): ‘Dividends 
from stock in any corporation, the income of which shall have been 
assessed and the tax on such income paid by the corporation” shall not 
be taxed. That is, not only the money invested in “stock” by indi- 
viduals and others (amounting in this State possibly to 800 or a thou- 
sand million dollars) is absolutely exempted from taxation in defiance 
of the constitutional provision, Art. V, sec. 3, that “all stocks” and other 
personal property shall be taxed, but it is now further provided that the 
income or dividends received by the stockholders, and which is paid 
into their pockets from such stock is exempt from taxation in spite of 
the recent amendment that “incomes derived from property taxed” 
(even if the stock had been the property of the corporation) shall be 
taxed. And it further provided, by a more recent act, ratified 15 De- 
cember, 1921, that banking corporations may deduct from taxation 5 
per cent of their surplus and undivided profits, besides also, the total 
amount of the surplus and undivided profits invested in State or Unit- 
ed States bonds or the bonds of the Federal Farm Loan Banks and 
Joint-stock Land Banks. 

It will be seen that practically all the “canned wealth” of the State 
is thus exempted from all taxation in violation of the express language 
of our Constitution. The defendant tax collector, instead of attempting 
to replenish his funds by $1,000 in violation of the Constitution of 
this State, and of the decisions of the State and Federal Courts, might 
add many millions of dollars to his tax collections by obeying the 
highest law, the Constitution of the State, as plainly and unmistakably 
set forth and as construed by numerous decisions of this Court to which 
he has ready access. 

If the defendant will thus take steps to execute the requirements of 
the Constitution as held by many decisions of this Court, the over- 

whelming burden of taxation upon the farmers and laborers and 
(121) people with small means, all the producers of wealth, will be 

largely reduced and the burden placed where the Constitution 
requires it, upon the corporations and others possessed of inordinate 
wealth who are being permitted by the defendant to enjoy without 
question, by him, exemptions from taxation contrary to the Constitu- 
tion which the defendant and all others have taken oath to support. 
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The above is written upon the theory that the defendant is seeking to 
uncover and collect taxes that are withheld which the Constitution re- 
quires shall be collected, and that by this action the defendant is seek- 
ing a decision along that line. 

North Carolina is a growing State, increasing in population and 
wealth, but taxation is increasing to a still greater extent. We need 
better roads and better schools, and there are ample sources from 
which to derive revenue for those and all other necessary purposes if 
properly apportioned according to the Constitution, but when, as there 
is ground to believe, vast quantities of wealth in idle hands, largely 
“canned wealth,” so to speak, are exempted entirely, as in instances 
above referred to, contrary to the Constitution, or taxation thereon is 
limited by an amendment to that effect if not passed for that purpose, 
there will be continued and growing unrest. 

This unrest cannot be met by attempting to exact $1,000 or more 
illegally from a small class of public servants, nor by the excitement 
of propaganda against them for not yielding a trust placed in their 
hands, but respecting the conduct of their predecessors and preserving 
the protection due to those who shall come after them. 

The surest guarantee of the prosperity of the people is an equal and 
a just administration of the law by fearless officers and a just appor- 
tionment of the public burdens by taxes graduated according to the 
capacity of those called upon to contribute and not in an inverse ratio 
by being placed most heavily upon those least able to resist an unjust 
apportionment of these burdens. 

It appears from the United States financial report that throughout 
the Union there are thirty thousand million dollars of ‘tax-free’ bonds, 
which pay no part of the burdens of government. This is in addition 
to the “stocks,” which, in this State, contrary to the Constitution, are 
also exempted from taxation. In some few states the Constitution does 
not require, as ours clearly does, that all stocks shall be taxed. It also 
appears that there are many hundreds of men in the Union with year- 
ly incomes of over one million dollars each, one of them really a resi- 
dent of this State, but nominally resident elsewhere, with an income 
of three millions, and therefore not even paying the limited 6 per cent 
income tax, and with a capital, gathered up in 30 years, of over 
100 millions. Who lost it? At the same time there are 5 millions (122) 
of unemployed men throughout the country! 

As this controversy to collect in $1,000 contrary to law has been 
largely carried on outside the courts by methods intended to intimidate 
the judges to decide the matter wrongfully for fear lest they should be 
charged with being influenced by the petty amount involved, it is not 
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inappropriate that these things should be said. The just and intelligent 
people of this State can be trusted to decide correctly all questions 
affecting the public welfare or their rights if the facts are fully and 
fairly laid before them. 


Cited: State v. Revis, 193 N.C. 195. 





E. MODLIN v. GARRETT & LAWRENCE. 
(Filed 8 March, 1922.) 


1, Appeal and Error—Instructions—Requests for Instructions. 


Where the controversy depends almost entirely upon the jury’s determina- 
tion of the facts from the evidence, an instruction is correct that the jury is 
the trier of the facts, with right to decide upon the truthfulness of the wit- 
nesses and the weight to give their testimony, and that it should carefully 
serutinize the evidence, upon which the court had no opinion; and an ex- 
ception in this case is untenable, in the absence of requests for specifie in- 
structions, that reversible error was committed by the court in leaving the 
jury insufficiently instructed and not applying the rule of evidence to the 
testimony. 


2. Appeal and Error — Newly Discovered Evidence — New Trials—Argu- 
ment—Opinions, 


A petition filed in the Supreme Court for a new trial upon newly discov- 
ered evidence must be submitted without argument, and will be decided upon 
serutiny of the affidavits without filing opinion. 


AppraAL by defendants from Kerr, J., at February Term, 1921, of 
HERTFORD. 

Upon the issues submitted the jury found that the defendants were 
indebted to the plaintiff in the sum of $155 and interest, and that the 
plaintiff was not indebted to the defendants by way of counterclaim. 
Judgment accordingly. Defendants appealed. 


John E. Vann for plaintiff. 
W. R. Johnson and Winston & Matthews for defendants. 


Cruark, C.J. This is an action begun before a justice of the peace 
to recover from the defendants the sum of $150, balance claimed on 
timber sold by the plaintiff to them, and $5 for other timber wrong- 
fully cut from plaintiff’s land. 
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The first, second and fourth assignments of error are solely 
as to matters of fact. The exception of the defendants that the (123) 
charge was not clear and intelligent, and that there was an ex- 
pression of opinion on the facts as to the $5 cannot be sustained. The 
third exception was that the court charged the jury, “You are the triers 
of the fact; you have the right to decide upon the truthfulness of any 
person upon the stand, and you will determine how much weight to give 
his testimony. You are to carefully scrutinize the evidence. The court 
has no opinion of its own, and does not intend to convey any. You will 
take these issues and be governed by the evidence.” The defendants 
contend that this leaves the jury without chart or compass, and is a 
restriction upon the defendants’ evidence; and further, that the rule as 
to the testimony of the parties was not charged. 

It is true the charge as to the weight to be given to the testimony 
of the witnesses might have been stated more fully, but there was no 
request to charge more fully, and we do not find any error in the charge 
as given. Scrutiny of the case on appeal shows that the controversy 
turned almost entirely upon the determination of the facts in regard to 
which the jury are proper triers. 

There is also filed in the case an application for a new trial for new- 
ly discovered evidence and an answer thereto. In regard to this the 
settled practice of the courts is that such petition be submitted without 
argument, and will be decided by the Court upon scrutiny of the afh- 
davits without filing any opinion. Steeley v. Lumber Co., 165 N.C. 35; 
Johnson v. R. R., 168 N.C. 453. 

Upon consideration of the whole case the motion for new trial for 
newly discovered testimony is denied, and on the case proper we find 

No error. 





THE J. L. THOMPSON COMPANY v. HANNIBAL POPE Ef At. 
(Filed 8 March, 1922.) 


Equity—In junction—Receivers—Courts—Discretion, 

Where, in a suit in the nature of a ecreditor’s bill, the plaintiffs applied for 
injunctive relief and the appointment of a receiver, the court may continue 
to the hearing the preliminary injunction and dismiss the temporary receiv- 
ership, the latter being within his discretion and properly exercised, espe- 
cially when it appears that the receivership was for property greatly dispro- 
portionate in value to the amount demanded in the action. 
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AppeaL by plaintiff from Cranmer, J., at chambers, 28 November, 
1921, from HARNETT. 

The first, second and fourth assignments of error are solely 
as to matters of fact. The exception of the defendants that the (123) 
charge was not clear and intelligent, and that there was an ex- 
for a restraining order, to the end that certain perscnal property might 
be held pending the determination of the rights of the parties. His 
Honor named a temporary receiver, and granted the plaintiff’s applica- 
tion for an injunction, restraining the defendants from further dispos- 
ing of any of the property described in the complaint. Upon the return 
of the initial order, the receivership was vacated and the receiver dis- 
charged, but the restraining order was continued to the hearing. Plain- 
tiff appealed. 


L. J. Best for plaintrff. 
Young & Best for defendants. 


Stacy, J. The plaintiff brings this action in the nature of a cred- 
itor’s bill, and alleges that the defendants have disposed of certain real 
estate, worth $20,000, with intent to defraud their creditors. Plaintiff’s 
claim is for merchandise and supphes furnished, amounting in value to 
approximately $1,561.13. The correctness of this account is denied, At 
the instance of the plaintiff a temporary receiver was appointed, and 
the defendants restrained from disposing of the crops and certain per- 
sonal property. Upon the return of said motion the receiver was dis- 
charged, and the restraining order continued to the hearing. The plain- 
tiff appealed, because his Honor vacated the receivership and ordered 
the receiver discharged. We fail to see wherein tie plaintiff's rights 
have been prejudiced by this action. True, it is stated in the record 
that the restraining order was also dissolved, but this does not so ap- 
pear from the judgment. 

The following is taken from the statement of case on appeal: “At. 
the hearing the plaintiff introduced and relied upon the amended com- 
plaint and affidavit of J. L. Thompson Company in support of its 
motion, and the defendants, in support of their motion to vacate, re- 
lied upon the affidavit of Hannibal Pope, and additional affidavits as to 
the value of the land described in the complaint, which valuation was 
alleged by the defendants and admitted by the plaintiff to be approxi- 
mately $20,000.” 

It would hardly seem commensurate with the rights of the parties to 
have a receiver appointed to take charge of property worth approxi- 
mately $20,000, where the plaintiff’s claim, in addition to being dis- 
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puted, amounts to no more than $1,561.18, unless there were other and 
additional allegations to those appearing on the instant record. “The 
appointment of a receiver pendente lite is not a matter of strict right, 
but rests in the sound discretion of the court, and such order will 
not be made unless from all the circumstances it appears that (125) 
greater injury wil ensue from leaving the property with its 
present possessors than from its removal into the custody of such offi- 
cer, and in this regard the interest of both parties will be considered, 
and the dangers of loss or injury must be imminent.” Hanna v. Hanna, 
89 N.C. 68. 
No sufficient reason for disturbing the judgment has been assigned. 
Affirmed. 


Cited: Jones v. Jones, 187 N.C. 598; Ellington v. Currie, 198 N.C. 
612; Woodall v. Bank, 201 N.C. 482. 





HERBERT JENKINS v. PAUL H. PARKER. 
(Filed 8 March, 1922.) 


Instructions—Evidence—Questions for Jury—Trials—Deeds and Convey- 
ances—Descriptions—tTitle. 


Where the plaintiff makes out a prima facie case of title by his chain of 
conveyances, and the defendant offers deeds and muniments tending to 
establish his superior or paramount title to the lands, and there is conflict- 
ing evidence as to whether the defendant’s deeds cover the locus in quo, an 
instruction to the jury to find the issue for defendant if they believed the 
evidence is erroneous as invading the province of the jury to decide upon 
whether the defendant’s deeds covered the subject of the litigation. 


AppEAL by plaintiff from Calvert, J., at October Term, 1921, of 
HERTFORD. 

Civil action for trespass, involving title to a tract of land. There was 
a second cause of action set up in the complaint, but this is not now 
before us for consideration. 

At the close of all the evidence, his Honor suggested that he would 
instruct the jury to answer the issue of title in favor of defendant if 
they believe the evidence. Upon this intimation, the plaintiff suffered 
a nonsuit and appealed. 


Alex, Lassiter and Winston & Matthews for plaintiff. 
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E.R. Tyler, W. H. 8. Burgwyn and Staniey Winborne for defendant. 


Stacy, J. The property in dispute is a tract of land situate in 
Hertford County, and known as lot No. 1 in the J. H. Connor division 
of lands. The plaintiff offered m evidence an unbroken and connected 
chain of title for the said property, making out a prima facie case. 
The defendant then offered deeds and muniments of title tending to 
show, as he alleges, a superior right or paramount claim to the same 

property. But there is a conflict in the evicence as to whether 
(126) the defendant’s deeds cover the locus in quo. This was a matter 

which the jury alone could settle. The intimation of his Honor 
was, therefore, erroneous and prejudicial to the plaintifi’s cause. 

The other questions debated before us are not now presented for de- 
cision. The cause should have been submitted to the jury. 

Reversed. 





MARY JELSER et at, v. W. H. WHITE ET AL. 
(Filed § March, 1922.) 


1. Evidence—Declarations—Title. 
Declarations of pedigree for the purpose of showing title to lands will be 
excluded as evidence unless it can fairly be assumecl that the declarant is 
disinterested. 


2. Same—Ante Litem Motam, 


In order to introduce declarations as evidence of title to lands, it must 
affirmatively appear that the statements were made ante litem motam, or 
before the beginning of the controversy, and not alone at the time of bring- 
ing the suit, thus differing from an admission, which is the waiver of proof 
of a fact by a party to the action, as it may affect his cause. 


3. Same—Obtained for Purposes of Suit. 

Where declarations have been obtained for the purpose of establishing the 
title to the lands in controversy in behalf of a party 2laiming as heir at law 
of the deceased owner, and to be used in a contemplated action, they are in- 
admissible on the trial, whether made against the interest of the declarant 
or ante litem motam, or otherwise. 


ApprEAL by defendants from Lyon, J., at the December Term, 1921, 
of CARTERET. 
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Proceeding for partition. The jury found that the plaintiffs and the 
defendants are tenants in common. Judgment for plaimtiffs. Defen- 
dants appealed. 


C. LL. Abernethy and Guion & Guion for plaintiffs. 
M. Leslie Davis, C. R. Wheatley and J. F. Duncan for defendants. 


Apams, J. The petitioners allege that they are the owners of a 
one-half undivided interest in the land in controversy as tenants in 
common with the defendants. The defendants deny this allegation, and 
plead sole seizin. At the trial the plaintiffs offered in evidence the will 
of Samuel Smith, in which the land described in the petition is de- 
vised to Thomas Huff and Henry Huff. It is admitted that the defen- 
dants have acquired the interest of Thomas, and the controversy 
turned primarily on the question whether the plaintiffs are the (127) 
heirs of Henry. In addition to other evidence tending to show 
their descent from the latter, the plaintiffs introduced in evidence a 
written instrument purporting to be the affidavit of Haywood Huff. By 
exception duly entered the defendants challenge the competency of this 
evidence. 

Helen Huff, one of the plaintiffs, had previously testified that she 
was lineally descended from Henry Huff. The affidavit represents Hay- 
wood Huff as declaring that his grandfather was Thomas Huff, one of 
the devisees of Samuel Smith; that Thomas and Henry, the other dev- 
isces Were brothers; and that Helen was descended from Henry. This 
evidence, then, presumably was of special weight m establishing the 
title of the plamtiffs. But we are of opinion that it was not competent 
for this purpose. In view of the circumstances under which the affidavit 
was obtained our conclusion is not affected, whether we consider the 
statement as a declaration concerning genealogy or pedigree, and there- 
fore an exception to the rule which excludes hearsay evidence, or as a 
declaration against the mterest of the declarant. 

The evidence for the plaintiff tends to show that Haywood Huff, 
then 85 years old, was at the home for the aged and infirm in Carteret 
County; that a justice of the peace residing in Craven, at the instance 
of Helen Huff, one of the plaintiffs, twice visited the declarant for the 
purpose of obtaining a history of the Huff family to be used in this 
suit in behalf of the plaintiffs; and that a typewritten copy (submitted 
to the declarant) and not the original affidavit was produced at the 
trial and admitted in evidence. It appears, therefore, that the affidavit 
was procured after this controversy arose, to be used in the instant suit. 
One of the witnesses for the plaintiff said, “I was trying to perpetuate 
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the family record of Helen Huff preparatory to bringing this suit, for 
that reason and no other reason.” The affidavit was made 26 April, 
1919, and this action was begun about three weeks afterward. 

Elementary principles in the law of evidence exclude declarations as 
to pedigree unless it can fairly be assumed that the declarant is disin- 
terested. Hence, it must affirmatively appear that the statement was 
made ante litem motam; and this expression is not restricted to the 
time of bringing suit, but is referred to the beginaing of the contro- 
versy. Rollins v. Wicker, 154 N.C. 562; Fleming v. Sexton, 172 N.C. 
256. 

Nor, as we have suggested, is the affidavit competent as a declara- 
tion against the interest of Haywood Huff. Declarations against in- 
terest are entirely distinct from admissions; the latter amount to a 
waiver of proof and the former to evidence of the fact declared. It ts 
not necessary to decide whether the character of the affidavit, as a dec- 

laration against interest, dispenses with the necessity of showing 
(128) that it was made ante litem motam (22 C. J. 235), because as 

such declaration it is incompetent on another ground. The evi- 
dence clearly shows that the parties contemplated the subsequent use 
of the affidavit in prospective ltigation as Haywood Huff’s statement 
in behalf of designated parties. Declarations against interest must be 
spontaneous. They must be made prior to the time when their subse- 
quent use as evidence may have been in contemplation. “If it appear 
that at the time of the making of the declaration the situation was 
such that its use in evidence might have been in the mind of the party, 
the declaration is inadmissible... . The rule—a presumption, as it 
is called in the cases—dis an absolute rule of law, and the evidence, 
whether a declaration against interest or evidence of another sort, is 
ineffective in opposition to the rule.” McKelvey on Ev., 317. 

We therefore hold that the defendants are entitled to a new trial for 
error committed in the admission of the statement against their ob- 
jection. 

New trial. 


Cited: Burgin v. Dougherty, 198 N.C. 814; Keller v. Furniture Co., 
199 N.C. 417; In re Will of Hargrove, 205 N.C. 76. 
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J. W. SUTTON ET aL. Vv. DAVID SUTTON ET AL. 
(Tiled 8 March, 1922.) 


1. Injunction—Judgment—Pleadings—Issues of Fact—Questions for Jury 


Upon the hearing by the judge upon the question of continuing a restrain- 
ing order to the hearing, the judge, upon proper findings, may dissolve the 
temporary order, but in doing so it is error for him to also determine an 
issue of fact, material to the rights of the parties, and which should be re- 
served for the jury to pass upon at the trial. 


2. Same—Deeds and Conveyances—Mental Capacity. 


Upon the hearing by the judge of a motion to continue a preliminary re- 
straining order to the hearing, the title to lands was made to depend, by the 
pleadings, upon the mental capacity of the grantor to make a valid deed to 
the locus in quo: Held, though the restraining order was properly dissolved 
under the facts appearing in this case, it was reversible error for the judge 
to incorporate in his order an adjudication of title, as this involved an issue 
as to the fact for the jury to determine at the trial. 


APPEAL by plaintiffs from a judgment of Horton, J., dissolving a 
temporary restraining order, rendered at chambers in Greenville, on 
14 January, 1922, from Pirr. 


Julius Brown for plaintiffs. 
F.G. James & Son and Albion Dunn for defendants. 


ApaMs, J. Drusilla Crawford died seized in fee of a tract 
of land in Pitt County, leaving four children as her heirs at law, (129) 
two of whom were Lydia Crawford and David Sutton. There- 
after, on 11 February, 1921, Lydia Crawford and her husband, J. B. 
Crawford, executed and delivered to David Sutton a deed conveying 
Lydia’s interest in said land; and David Sutton and his wife executed 
a mortgage to Lydia to secure the purchase price. The plaintiffs filed 
their complaint, alleging that Lydia Crawford, at the time her deed 
was executed, was mentally incapacitated, and unable to comprehend 
the significance of her deed; and the defendants filed answers denying 
the plaintiff’s allegation. A temporary order restraining David Sutton 
from conveying the land and J. B. Crawford from disposing of the 
note was issued and made returnable before Judge Horton. Affidavits 
were filed, and on the hearing at chambers his Honor heard the proof, 
found the facts, and dissolved the restraining order, and adjudged that 
the deed executed by J. B. Crawford and his wife to David Sutton con- 
veyed Lydia’s interest in the land, and that David Sutton is the owner 
of the interest conveyed. 
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Upon the facts set forth in the record his Honor properly dissolved 
the restraining order, and to this extent the judgment is affirmed; but 
his Honor should not have adjudged that David Sutzon is the owner of 
the land in controversy, or that Lydia’s deed conveyed her interest, be- 
cause these questions must be disposed of in the final judgment, which 
will ultimately be determined by the verdict of the jury; and to this 
extent the Judgment is modified. 

The cost will be taxed against the appellees. 

Modified and affirmed. 


Cited: Grantham v. Nunn, 188 N.C. 242; Springs v. Refining Co., 
205 N.C. 451; Tomlinson v. Cranor, 209 N.C. 692; Dennis v. Redmond, 
210 N.C. 784; Lawhon v. McArthur, 218 N.C. 261: Branch v. Bd. of 
Ed., 230 N.C. 507. 


(130) 


w. A. PASCHAL vy. CHARLES D. JOHNSON Et aL, anD E. W. PRITCHETTE 
ET AL., TRUSTEES CONSOLIDATED SCHOOL DISrRICT. 


(Filed 8 March, 1922.) 


4. School District — Consolidated Districts—Statutes-—Taxation—Consti- 
tutional Law. 

Under the provisions of C. S. 5469 ef seq., and ch. 179, see. 1, of the Laws 
of 1921, the county board of education has a constitutional right to consoli- 
date and establish local-tax districts aud special-chartered districts ‘for 
school purposes,” when the existing rates of taxation therefor are the same. 


2. Same—Elections—Approval of Voters, 


Special school-tax districts, organized and exercising governmental func- 
tions in the administration of the school] laws, are quasi-public corporations 
subject to the constitutional provisions in restraint of contracting debts for 
other than necessary purposes, except by the vote of the people of a given 
district, Const., Art. VII, sec. 7; and, semble, that where an existent tax and 
nontax district are thereunder consolidated, it would require the submission 
of the question to those living within the district thus formed, but outside of 
the district that has theretofore voted the tax. Const., Art. VII, sec. 7; C. 8. 
5030. 


3. Same—Bonds, 


Where there has been a valid consolidation of local-tax school districts, 
having an equal tax rate for the purpose, by proper proceedings under the 
statute the new district may then approve the question of an additional spe- 
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cial tax, and where this has been done under the authority of a valid statute, 
and an issue of bonds properly approved by the voters, such bonds are con- 
stitutional and valid. 


4. Same—Corporations. 


Under our statutes, in general terms, relating to special school districts, 
apparently all of them within the State are incorporated and given powers 
and duties in reference to the issue and payment of bonds for school pur- 
poses. by the board of trustees, when approved by the voters of the particu- 
lar district upon an election duly held for the purpose; the term board of 
trustees including the principal or governing body, by whatsoever name ¢ali- 
ed, C. 8S. 860; Laws 1920, ch. 87; Laws 1921, chs. 244 and 183; and where 
two special school districts, having an equal rate of taxation, have been con- 
solidated under the provisions of C. 8. 5469 ef seq.; Laws 1921, ch. 179, sec. 
1; sueh district so consolidated may issue valid bonds for the purposes stat- 
ed, when it has complied with the appropriate statutes. 


5. Constitutional Law — Municipal Corporations—Local Laws—Taxation 
—Bonds. 


Laws 1921, ch. 133, see. 4, among other things incorporating existing local 
school districts for all purposes relating to the issuance or payment of bonds 
upon the approval of the voters of a district, is valid, independent of section 
1 thereof, and not in contravention to our recent constitutional amendment, 
Art. II, see. 29, prohibiting the incorporation of new school districts by spe- 
cial legislative enactment. Trustees v. Trust Co., 181 N.C. 306, cited and dis- 
tinguished. 


AppeaL by plaintiff from Devin, J., upon case agreed, 31 January, 
1922, from ALAMANCE, 

Civil action to restrain the issuance of bonds by the Altamahaw- 
Ossipee Consolidated School District. On the hearing it was made 
to appear, among other things, that the Altamahaw and Ossipee School 
districts were each separate school distriets, and under a statute appli- 
cable had voted a special tax for schools of 80 cents on the $100 valu- 
ation of property, which had been levied, collected, and applied to the 
purpose indicated for several years prior to 1921. That on 4 April, 
1921, by order of the board of education, the two districts were con- 
solidated, and to be known as the Altamahaw-Ossipee School District. 
Trustees of the consolidated district were duly appointed and qualified. 
That on 380 June, 1921, on petition of said board of trustees, an 
election was ordered by the board of commissioners of Alamance (131) 
County on the question whether said consolidated district should 
issue $50,000 of bonds and levying a tax to pay same in accord with 
statute applicable, and said election having been duly and regularly 
held, the measure was approved by a large majority of the duly quali- 
fied voters of the district, and thercupon the plaintiff, a citizen and tax- 
payer of the district, instituted the present action to restrain the issue 
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of said bonds, as stated. Upon these and other pertinent facts presented, 
the court entered judgment as follows: 


“This case coming on to be heard before me this day, and being 
heard upon the agreed statement of facts, and argurnent of counsel for 
both plaintiff and defendants, and the court being of the opinion: 


“1. That the county board of education of Alamance County had 
authority to create the Altamahaw-Ossipee Consolidated School Dis- 
trict by virtue of C. 8. 5473, as amended by ch. 179 of Public Laws of 
1921. 


“2. That said Altamahaw-Ossipee Consolidated School District so 
created by the county board of education of Alamance County is 4 
body corporate and politic by virtue of ch. 308, Public Laws of 1919. 
See, also, ch. 183, Public Laws of 1921. 


“3. That said school district is authorized and empowered, by vir- 
tue of ch. 87, Public Laws of 1920, special session, to issue bonds. 


“4. That the provisions of law necessary to be complied with prior 
to the issuance of bonds under said act have all been complied with by 
said Altamahaw-Ossipee Consolidated School District, and that the 
resolution of the trustees of said school district, passed 23 January, 
1922, and authorizing the issuance of $50,000 bonds of said district, 1s 
a valid exercise of an existing power, and that said trustees should be 
permitted to proceed with the issuance and sale of said bonds, 


“5, That after the issuance and sale of said bonds there will be full 
power and authority in and it will be the duty of the board of commis- 
sioners of Alamance County to levy annually a special tax ad valorem 
on all taxable property in said school district for the purpose of paying 
and sufficient to pay the principal and interest of said bonds. 


“It is, therefore, upon motion of counsel for defendants, considered, 
ordered, and adjudged that the petition of plaintiff praying for an in- 
junction to restrain the issuance and sale of said bonds be and the 
same is hereby dismissed. 

“Plaintiff will pay the cost of this action, to be taxed by the clerk.” 

Plaintiff excepted, and appealed. 


E.S. W. Dameron and H. J. Rhodes for plaintiffs. 
Coulter & Cooper for defendants, School Trustees. 


Hoxe, J. In our opinion there is no maintainable objection 
(182) to the validity of this proposed bond issue. Under C. &., ch. 95, 
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art. 10, and ch. 179, see. 1, Laws of 1921, the county boards of 
education are, under specified conditions, expressly authorized to con- 
solidate “local-tax districts and special-chartered districts,” both where 
they have the same or different tax rates, and also to consolidate tax 
districts with nonlocal-tax districts, etc. The statute contains provisions 
further that in case of consolidation where the tax rate differs, the rate 
may be made uniform by the county commissioners on the recommen- 
dation of the board of education, and with the further proviso that no 
taxpayer of a consolidated district shall be required to pay a larger 
special tax rate than that originally voted by his district. In the case 
presented here, both of these districts having heretofore voted the 
same special tax rate for school purposes, there is no constitutional 
question involved by an increase of the tax rate of either. As to in- 
stances where the tax rate may differ, as where there is an attempt to 
combine a special-tax district with a nonspecial-tax rate territory — 
the statutes present greatcr diffeulty for these special school-tax dis- 
tricts — organized and exercising governmental functions in the ad- 
ministration of the school laws, have been held quasi-public corpora- 
tions, subject to the constitutional provisions in restraint of contract- 
ing debts for other than necessary expenses, except by vote of the 
people of a given district. Smith v. School Trustees, 141 N.C. 143; Con- 
stitution, Art. VII, sce. 7. Where such conditions are presented and, 
owing to the constitutional objection suggested, it would seem that in 
order to combine a special-tax district with nonspecial-tax territory the 
question should be considered and dealt with as an enlargement of dis- 
tricts and coming under C. 8. 55380, whereby the outside territory is al- 
lowed to vote separately on the proposed tax. The question, however, 
does not arise on the present record, and is only referred to in order to 
exclude the inference that in making our present decision we are ap- 
proving 7n toto the provisions of chapter 179, above referred to. The 
two districts, therefore, having been properly combined into one, and 
the voters of the consclidated district having approved the bond issue 
by a pronounced majority, in addition to the principle announced in 
Smith v. School Trustees, supra, there is ample and express statutory 
provisions incorporating the inhabitants and affording further authority, 
if any were required, for the measure as contemplated. In ch. 308, Laws 
of 1919, it is provided, among other things, that the inhabitants of every 
road, school, or other district in or on behalf of which bonds or other 
evidence of debt are authorized by law to be issued, etc., ete., shall for 
all purposes relating to the issue of such bonds or other evidence of 
debt, constitute a body politic and corporate, and its governing 

authorities may adopt a seal and, except as otherwise provided (133) 
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by law, may have all the powers and perform al] the duties of an 
incorporation in reference to the issue or payment of such bonds or 
other indebtedness, etc. Such statute appearing is C. S. 360. And in ch. 
87, Public Laws, special session, 1920, it is enacted that the board of 
trustees of any school district in this State 1s authorized to issue bonds 
for special school purposes where the measure is prcperly approved by 
the voters at an election held as the law provides. In section 9 of this 
statute the term school district is defined to include every graded school 
district, high school district, township, or other school district in this 
State, and the term “board of trustees” shall include the principal ad- 
ministrative or governing body of a school district by whatever name 
called. And that there may be no uncertainty to arise from the use of 
these broad and inclusive terms, ch. 224, Laws of 1921, superadds to 
“governing body” the words “or school committee,’ thus extending the 
provisions of the act to these school districts, which were then in charge 
of local school agents under the direction of the county board of educa- 
tion. Again, in Laws 1921, ch. 183, sec. 4, there is further provisions 
made that for all purposes relating to the issuance or payment of bonds 
by or on behalf of any school district in this State, the inhabitants are 
constituted a body politic and corporate by the name and style by 
which such school district is known, and said body politic is hereby 
authorized to sue and be sued, ete. It is suggested that section 1 of this 
last statute has, in certain instances, been disapproved in its applica- 
tion to certain school districts which the General Assembly has at- 
tempted to create by special enactment contrary to one of the recent 
constitutional amendments contained in Art. II, sec. 29, prohibiting the 
incorporation of new school districts by special enactment, as shown in 
Trustees v. Trust Co., 181 N.C. 306; Sechrist v. Comrs., 181 N.C. 511. 
But if it be conceded that every instance having significance coming 
under this section 1 is within the principal of the decision referred to, 
that, as appellee contends, would not affect the force and operation of 
section 4 just cited, the latter being on a subject distinct and severable 
from the provisions of section 1. Kewth v. Lockhart, 171 N.C. 451-459; 
Black on Constitutional Law, see. ....... There is nothing in Wolsey v. 
Comrs., 182 N.C. 429, that in any way nulitates against our disposition 
of the present appeal. In that case the Court held that “Under the law 
there prevailing and applicable, C. 8. 5469-5478, the county boards of 
education were without authority to superimpose a high school district 
on existing districts not consolidated or abolished, but still functioning 
for other than high school purposes, and that the said section referred 

to the establishment or change of districts in the sense of terri- 
(134) torial divisions or geographical regions.” In the present case, 
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and under the Laws of 1879, these boards, as we have seen, are au- 
thorized to combine special-tax districts, and these consolidated dis- 
tricts are authorized to vote special tax rates for schools on the entire 
district in accordance with law. And in instances like the present, where 
the districts have already voted the same tax rate, the consolidation 
making no increase of the prevailing tax and authorizing none except 
where the voters impose it upon themselves, such a statute 1s, in our 
opinion, clearly within the legislative power, and under its provisions 
the proposed bond issue, having been fully approved by the voters, the 
same will constitute a valid obligation of the consolidated district. The 
court below has correctly ruled that the restraining order should be dis- 
solved and action dismissed. 
Affirmed. 


Cited: Miller v. School Dist., 184 N.C. 201; Barnes v. Commuission- 
ers, 184 N.C. 326; Coble v. Commissioners, 184 N.C. 352; State v. 
Kelly, 186 N.C. 375; Sparkman v. Commissioners, 187 N.C, 246; Jones 
v. Bd. of Hd., 187 N.C. 560; Scroggs v. Bd. of Ed., 189 N.C. 112; Har- 
rington v. Comrs., 189 N.C. 576; Howard v. Bd. of Ed., 189 N.C. 678. 





JAMES A. DUGUID v. J. C. RASBERRY anp G. T. GARDNER. 
(Filed 8 March, 1922.) 


1. Evidence—Trusts—Contracts—Questions for Jury—Trials. 


The purchaser at a public sale assigned his bid to a real estate company, 
which paid the purchase price under a written agreement that the land be 
sold, the purchase price repaid to it, with interest and expenses, and the 
profits divided in certain proportions, between itself and the assignor of the 
bid, and the land was thereafter sold at a profit: Held, the contract was one 
in the nature of a trust, and under its terms and the evidence in this case, 
the questions as to whether the real estate company should have sold the 
property itself and not have paid another company an apparently unreason- 
able price for such services, or whether, in fact, it had so paid it, these ques- 
tions and the reasonableness of the charge, or the amount recoverable, were 
matters of fact for the jury to determine, with the burden of proof on the 
defendant, the real estate company. 


2. Instructions-—-General Terms—Requests—Appeal and Error. 


Where the instructions of the trial judge in general terms correctly cover 
the evidence in the case, they will not be considered as erroneous as not be- 
ing more specific in the absence of a proper special request for instructions 
thereon. 


144 IN THE SUPREME COURT. [183 


Ducui v. RASBERRY. 


3. Evidence — Motions—Court’s Discretion—Appeal and Error—Weight 
of Evidence. 


A motion to set aside a verdict as being against the weight of the evidence 
is addressed to the discretion of the trial judge, and is not reviewable on 
appeal. 


APPEAL by defendant from Lyon, J., at the November Term, 1921, 
of CRAVEN. 

The plaintiff purchased at public sale a valuable store-house 

(185) and lot in the town of Washington, N. C., for $28,750, and trans- 

ferred his bid to the defendant under a written contract in which 

the defendants paid the purchase price and agreed that when the prop- 

erty was sold they were to be repaid the purchase price with interest 

and expenses, and they were to have two-thirds of the profits and 
plaintiff was to have the other one-third thereof. 

The defendants sold the property for $48,168 on time, and filed an 
account, which included, among other things, an item of $4,316, which 
they claim was a commission they had paid to an auction company for 
selling the property. The plaintiff did not dispute any of the items of 
the account, except the one for commission, claiming that the defen- 
dants should have sold the property themselves, as they were real es- 
tate dealers, and should not have paid any such sum as $4,316 for sell- 
ing the same, as they were getting two-thirds of the profits and all ac- 
tual expenses. 

The court submitted an issue to the jury as to what amount was a 
reasonable one for selling the property, and instructed them, substan- 
tially, that 1f 1t was not intended or contemplated by the parties that 
the defendants should employ an auction company to sell the property 
and it was an unnecessary and unreasonable expense to incur, under 
the circumstances, and that instead, defendants, being real estate deal- 
ers, should have sold the property themselves, then the jury should 
answer the issue “Nothing.” Further, that 1f the amount paid was un- 
reasonable, the jury should say what was a reasonable amount, and 
allow only that amount to the defendants for making the sale, if 
they found that the defendants had employed the auctioneers and paid 
the money, and if the whole amount was reasonable the jury should 
allow that amount if it had been paid by the defendants, and it was 
necessary, or reasonable, to employ an auctioneer to make the sale, 
That the jury could allow the whole amount claimed, or such part as 
was reasonable and had been paid. 

The jury answered the issue “Nothing.” 

Judgment was entered on the verdict, and defendants appealed. 
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D. L. Ward and E. M. Green for plaintiff. 
Moore & Dunn for defendants. 


Wa.keEr, J. There would seem to be nothing more than a question 
of fact in this ease. The burden was upon the defendants to show that 
the amount was not only a reasonable one for services rendered by 
the auction company, but that they had in fact paid it, and the evidence 
upon these two questions was of a most unsatisfactory char- 
acter. On the bare facts of the case the sum charged in the ae- (136) 
count against the plaintiff and credited to the defendants, that 
is, $4,316, would appear to be far beyond what such a service, if ren- 
dered, was reasonably worth, and the evidence as to the fact of the pay- 
ment by the defendants to the auction company was not such as should 
have been offered by one occupying a position somewhat similar to that 
of a fiduciary hable to account for money received and disbursed by 
him. There was no receipt of the auction company introduced in evi- 
dence by the defendants. The witness merely stated that the money 
had been paid, but without showimg the receipt for the same, or calling 
as witnesses the parties to whom it was paid. The Jury either discredit- 
ed this evidence as to the payment, or decided that the defendants had 
not produced satisfactory evidence to show what was a reasonable 
amount to be paid for the service rendered, nor that what was paid, if 
anything, was reasonable. The contract cid not fix the amount, and, in 
the absence of a more definite agreement between the parties as to the 
same, the defendants were entitled only to a credit for what the ser- 
vices of the auctioneer were reasonably worth under all the facts and 
circumstances of the case. 18 Corpus Juris., 791, sec. 1017; Nordyke v. 
Kehlor, 78 A. 8S. Rep., 600. This question was fairly and fully submit- 
ted to the jury by the court in every aspect of it, and the charge was 
exceedingly fair to the defendants, if not more reasonable to them than 
they should have expected. It was a question of fact, and the Jury, 
upon the evidence, have decided it against the contention of the ap- 
pellants. 

The court properly overruled the motion for a nonsuit. There were 
no prayers for special instructions. If the defendants had desired other 
instructions than those given, which, though general, covered the case, 
they should have asked for more specific instructions in order to pre- 
sent any view which they thought should be more particularly stated. 
Simmons v. Davenport, 140 N.C. 407, and cases cited in Anno, Ed. But 
we consider that the jury understood the real merits of the case, and 
reached the proper conclusion upon the issue and evidence. 
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If the verdict was against the weight of the evidence, the defendants’ 
remedy was an application to the court to set it asicle, but the decision 
upon such a matter is not reviewable here. But, if it could be revised 
by us, we are inclined strongly to the opinion that, upon the evidence, 
the conclusion of the jury was a correct one. 

No error. 


(187) 


MASCOT STOVE AND MANUFACTURING COMPANY, Inc. anp FIRESTONE 
TIRE AND RUBBER COMPANY, Inc., IN BEHALF oF THEMSELVES AND 
ALL OTHER CreEpIToRS oF L. C. TURNAGE v. L. C. TURNAGE, TRADING as 
PITT HARDWARE COMPANY, AnD W. J. HART, INTERVENER. 


(Filed 8 March, 1922.) 


1. Receivers — Clerk Hire — Preferences — Statutes —- Creditors’ Suit — 
Deeds and Conveyances—Assignment for Creditors. 


No preference is given either at common law or in equity, or by statute, 
for clerk hire in a store for services rendered prior to she appointment of a 
receiver for the owner, on application of creditors, C. S. 859, 860, 1118 (6), 
and no permissible interpretation in favor of such a preference can be de- 
rived by analogy to our statutes applying to a voluntary assignment for the 
benefit of creditors, C. S. 1609, 1618, or the other sections of chapter 28. 


2. Statutes—Interpretation—Intent—Literal Construction. 
A statute is interpreted to ascertain and enforce its intent and meaning 
from its language, and where it is plain, free from ambiguity, and expresses 
a Single, definite, and sensible meaning, that meaning is conclusively presum- 
ed to be the one intended, and a literal interpretation is given it by the 
courts. 


APPEAL by intervener from Lyon, J., at the September Term, 1921, 
of Pirr. 

This is a civil action commenced in the Superior Court of Pitt 
County by the Mascot Stove Manufacturing Company against L. C. 
Turnage, trading as the Pitt Hardware Company. Upon the com- 
plaint, R. T. Cox was appointed receiver of L. C. Turnage, who, as an 
individual, was doing a hardware business in the town of Ayden, N. C., 
under the firm name or trade name of the Pitt Hardware Company. 
At the time a receiver was appointed, and for several months prior 
thereto, Wilbur J. Hart was working with the said Pitt Hardware 
Company as a clerk in the stove store. Upon the appointment of the 
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receiver, W. J. Hart, by order of Hon. W. A. Devin, the judge then 
holding the courts of the district, at the April Term, 1921, of the Su- 
perior Court of Pitt County, was allowed to intervene and become a 
party, and by the order was allowed to file his claim with the receiver 
for a preference for three months labor performed just prior to the ap- 
pointment of the receiver. The said Wilbur J. Hart filed his claim for 
three months services at $100 per month just prior to the appointment 
of the receiver, and asked in said claim that the same be allowed as a 
preferred claim, and that it be paid in full. The receiver disallowed said 
claim for a preference, and allowed it as a general creditor’s claim, 
from which ruling of the receiver W. J. Hart, intervener, excepted and 
appealed to the Supcrior Court, and the same came on to be heard at 
the November Term, 1921, of the Superior Court of Pitt County, and 
the ruling of the receiver was sustained, disallowing the inter- 
vener’s claim for a preference, to which order and judgment (138) 
Wilbur J. Hart excepted and appealed. 


P. R. Hines and Julius Brown for intervener and appellant. 
Albion Dunn and Lewis G. Cooper for R. T. Cox, recewver. 


Waker, J. The facts in this appeal are very few, and, as we think, 
very simple. The intervener, W. J. Hart, concedes that he has no lien or 
preference in the distribution of the assets of the defendant, at com- 
mon law, or in equity, and bases his claim to one upon the provisions 
of C. S. 1618, which is a part of chapter 28, concerning voluntary as- 
signments for the benefit of creditors, section 1609 providing: “Upon 
the execution of any voluntary deed of trust or deed of assignment for 
the benefit of creditors, all debts of the maker thereof shall become due 
and payable at once, and no such deed of trust or deed of assignment 
shall contain any preferences of one creditor over another, except as 
hereinafter stated.”’ Section 1618 is as follows: ‘The trustee, after pay- 
ing the necessary costs of the administration of the trust, shall pay as 
speedily as possible (1) all debts which are a lien upon any of the 
trust property in his hands, to the extent of the net proceeds of the 
property upon which such debt is a lien; (2) wages due to workmen, 
clerks, traveling or city salesmen, or servants, which have been earned 
within three months before registration of said deed of trust or deed of 
assignment, and other debts ‘equally ratable.’ ” Counsel for intervener 
relies on C.S. 11138 (6) and 860 as to receivers. But the intervener pre- 
sents a case of first impression and none of the sections of the statute 
warrant, nor do all of them combined warrant, the mference he draws 
from them, that an individual’s assignment for the benefit of his cred- 
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itors bears such a close resemblance to the remedy for the appointment 
of a receiver, in the cases specified in the statute (C.S. 859 and 860), 
as to Justify us in reading into section 1618, as to assignments, any 
words that would confer a preference or a lien in favor of the intervener 
as a clerk in the debtor’s store or place of business. Nor is the conten- 
tion sound, or permissible, that the office and duties of an assignee, 
under a general assignment for the benefit of creditors, and those of a 
receiver are even substantially alike. One is appointed by the volun- 
tary act of a debtor, while the other is appointed against the consent 
of the debtor. The Legislature no doubt thought that, when the act of 
appointment was purely voluntary, the debtor should be just before he 
is generous, and therefore required him to prefer, «at least as to a por- 
tion of their claim upon him, workmen, clerks, traveling salesmen and 
servants, but it is plain that no such exception in their favor 
(139) was intended in the case of a receivership, or could have been 
contemplated. We are not permitted to change the phraseology 
of a statute, and certainly not its meaning, so as to include a case not 
mentioned in it. This would be to amend the statute, which would be 
legislation and not construction. The object of all interpretation or 
construction is to ascertain the meaning and intention of the Legisla- 
ture, to the end that the same may be enforced, which must be sought 
for first of all in the language of the statute itself, for it must be pre- 
sumed that the means employed by the Legislature to express its will 
are adequate to the purpose, and do express that will correctly. If the 
language of the statute is plain and free from ambiguity, and expresses 
a single, definite, and sensible meaning, that meaning is conclusively 
presumed to be the one which the Legislature intended to convey, or, in 
other words, the statute must then be interpreted literally. This was 
said in Abernethy v. Comrs., 169 N.C. 681. 
The decision of the learned judge was clearly right, and there was 
no error, as alleged by the appellant. 
Affirmed. 


Cited: Vanderwal v. Dairy Co., 200 N.C. 316; State v. Johnson, 218 
N.C. 624; State v. McMillan, 233 N.C. 683. 
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1. 


2. 


3. 


4. 


(140) 
NANNIE ANDERSON v. T. M. ANDERSON. 


(Filed 15 March, 1922.) 


Husband and Wife—Domestic Relations—Subsistence of Wife—Stat- 


utes—Court’s Discretion. 


The amount allowed for the reasonable subsistence, costs, and attorney’s 
fees to the wife in her proceedings against her husband under the provisions 
of C. 8. 1667, is within the sound discretion of the judge hearing the same 
and having jurisdiction thereof. 


Same—Abuse of Court’s Discretion. 


The restrictions imposed upon the judge in making an allowance to the 
wife for alimony in suits for divorce, 8. C. 1665, do not apply to the exercise 
of his sound discretion in proceeding under the provisions of C. 8S. 1667, by 
the wife to obtain a reasonable subsistence, costs, and counsel fees from her 
husband. 


Same—Admission—Findings of Fact. 


Held, from the admissions of the husband of his acts of adultery, his 
abandonment of his wife, and from the facts found by the judge in these 
proceedings of the wife for a reasonable subsistence, costs, and counsel fees, 
under the provisions of C. 8. 1667, the amount allowed by the judge will not 
be held as unreasonable on appeal, or as exceeding the sound discretion given 
him by the statute. 


Husband and Wife—Domestic Relations—Subsistence of Wife—Orders 


—Judgments—Modification of Orders—Statutes. 


Where, within the exercise of his sound discretion, the Superior Court 
judge, having jurisdiction, has allowed the wife a reasonable subsistence, at- 
torney’s fees, etc., in her proceedings under the provisions of C. 8. 1667, the 
order of allowance may be thereafter modified or vacated as the statute pro- 
vides, upon application to the proper jurisdiction for the circumstances to be 
inquired into and the merits of the case determined. 


Husband and Wife — Domestic Relations — Subsistence of Wife—Ali- 


mony—Divorce—Statutes. 


While as to technical alimony the ordinary rule is that the title to the 
property designated, to enforce the order of the court remains in the hus- 
band, and it will revert to him upon reconciliation with or the death of the 
wife, this rule does not apply to an allowance for the reasonable support of 
the wife, ete., under the provisions of C. S. 1667; and the words used in the 
beginning of this section, “alimony without support,” will not be construed 
to give the word “reasonable support” for the wife, the meaning of technical 
alimony. 


6. Same—Order Securing Alimony. 


Technical alimony is the allowance made to the wife in suits for divorce, 
and may be secured by a proportionate part of the husband’s estate judicial- 
ly declared; or if he have no estate, it may be “made a personal charge 
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against him,” and it materially differs from a reasonable subsistence, etc., 
allowable in the wife’s proceedings under the provisions of C. S. 1667, where 
a divorce is not contemplated, and where, in accordance with the statute, the 
order allowing her such subsistence may secure the same out of the hus- 
band’s estate. 


7. Same—HEstate of Husband. 

The husband’s “estate,” from which the court may secure its order allow- 
ing a reasonable subsistence, etc., to the wife in her proceedings under the 
provisions of C. 8S. 1667, includes within its meaning income from permanent 
property, tangible or intangible, or from the husband’s earnings. 


8. Marriage-—Domestic Relations—Contracts—Debts-—Constitutional Law 
—Exemptions—-Debtor and Creditor. 


The marriage relation, spoken of as a civil contract, is more than an ordi- 
nary business contract in that the marriage confers certain other privileges 
and imposes certain other duties upon the parties as between themselves and 
in their relation to society, among them being the husband’s duty to protect 
and provide for his wife; and this is more than a debt, in its ordinary sense, 
and not merely such an one as exists in the ordinary acceptation of the 
word, or within the contemplation of our Constitution, Art. X, secs. 1 and 
2, allowing to the creditor his homestead or personal property exemptions 
therefrom. 


9. Same—Trusts. 


Held, under the facts and circumstances of these proceedings of the wife, 
under the provisions of C. 8. 1667, for a reasonable support, etc., an order 
was proper that the husband convey certain of his lands in trust to secure 
the allowance made to the wife, or in default thereof, the lands should so 
be held by the trustee designated. 


10. Husband and Wife — Wife’s Subsistence—Estates—--Contingencies — 
Defeasible Fee—Marriage—Domestic Relations, 


Where the judge, in the proceedings of the wife for an allowance of a rea- 
sonable subsistence, has impressed a trust upon the husband’s land for the 
enforcement of the decree, the fact that in a part of the land he has only a 
defeasible fee, cannot prejudice him, and his exception on that ground can- 
not be sustained. 


AppEAL by defendant from Allen, J., at chambers, 30 Novem- 
(141) ber, 1922, from Nasu. 

Application by plaintiff for an allowance for subsistence, ex- 
penses, and counsel fees, as provided in C. 8. 1667, as amended by ch. 
123, Public Laws 1921. 

The plaintiff and the defendant were married on 10 June, 1919, and 
lived together until 14 June, 1921, when plaintiff alleged the defendant 
abandoned her and withdrew support. His Honor held that in the ab- 
sence of issuable facts the only question was the amount of such sub- 
sistence, expenses, and fees; and after hearing the evidence made an 
allowance to the plaintiff of $100 a month, and $400 for expenses and 
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counsel fees. The following additional decree is incorporated in the 
judgment: “It is further ordered and decreed that this judgment to the 
extent of the amount herein decreed as an allowance, and to the ex- 
tent of the monthly payments herein decreed during the life of this 
decree, shall constitute a lien on all the real and personal property of 
the defendant, and the said defendant is hereby ordered and directed to 
execute a deed of trust, conveying all his interest in real estate in Nash 
and Edgecombe counties to Leon T. Vaughan, trustee for plaintiff, to 
secure the performance of this decree, and in default of the execution 
of said deed of trust within ten days from this date, 30 November, 
1921, then this decree shall operate as such conveyance to said Leon 
T. Vaughan, trustee, with the power of sale in default of any payment 
or part thereof, as herein ordered. In addition, in case of ten days de- 
fault on any payment, let notice be issued to said defendant to show 
cause before the presiding judge of the Second Judicial District why 
attachment for contempt should not issue to enforce payment of same.” 
The defendant excepted, and appealed. 


Finch & Vaughan and McLean, Varser, McLean & Stacy for plain- 


tiff. 
G. M. T. Fountain & Son and F. S. Spruill for defendant. 


Abas, J. The defendant admits, not only his moral default in 
abandoning his wife, but as well his legal liability to make suitable 
provision for her maintenance; but he insists that the judgment of the 
court contravenes established principles of law, and for this rea- 
son cannot be enforced. Against the validity of the judgment he (142) 
interposes four objections: 


1. The payments decreed are unwarranted and excessive. 

2. Subjecting to a lien the defendant’s interest in land is without 
warrant of law. 

3. The judgment violates Art. X, sec. 2, of the Constitution. 

4. The defendant has only a defeasible fee in the lands known as 
the Dickens place. 


As to the first objection the defendant admits that ordinarily the 
amount allowed for subsistence under section 1667 rests in the sound 
discretion of the court. Cram v. Cram, 116 N.C. 288; Bradford v. Reed, 
125 N.C. 311; Matthews v. Fry, 148 N.C. 384. But he argues that in 
view of the limitation prescribed in section 1665 and of the actual 
value of the defendant’s property the amount of the payments imposed 
constitutes an abuse of the court’s discretion. It should be noted that 
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the limitation to one-third of the net annual income from the estate 
(section 1665) applies when the court adjudges the husband and the 
wife divorced from bed and board, but not when the wife institutes the 
proper proceeding for alimony pendente lute under section 1666 or for 
a reasonable subsistence under section 1667. The Legislature has pre- 
served this distinction through the entire statutory history of the law 
of divorce and alimony in this State, beginning with the act of 1814, 
and has evidently intended to empower the courts to make in each case 
such decree as the peculiar circumstances might demand. His Honor, 
therefore, was not required in this proceeding to confine the subsis- 
tence to one-third part of the defendant’s net annual income. Nor can 
we conclude that in any respect there was abuse of discretion. The 
plaintiff testified at the hearing; the defendant did not testify, but in- 
troduced his father. Besides the desertion of his wife, the defendant ad- 
mitted his adultery, and in addition, that the only question for his 
Honor was the subsistence to be allowed. His Honor inquired into the 
defendant’s financial condition and found the facts. Section 1667 pro- 
vides that the order of allowance may be modified or vacated; but 
the application must be made in the proper jurisdiction so that the cir- 
cumstances may be inquired into and the merits of the case determined. 
The first objection, we conclude, cannot be sustained. 

Concerning the second, the defendant contends that the court, while 
in proper instances it may sequester a part of the husband’s property 
for alimony, has no power to deprive the husband of the title and pos- 
session of his real estate. This contention is based on the legal propo- 
sition that where alimony is allotted in specific property the title to 

such property remains in the husband, and will revert to him 
(148) upon reconciliation or the death of the wife; and that the remedy 

for noncompliance with the order of the court is attachment for 
contempt. As to the suggested remedy, the answer is this: the object 
of the judgment is subsistence for the wife, not the punishment of the 
husband. After his property had been dissipated or placed beyond the 
reach of the wife, his imprisonment, to say the least, would be but ill 
requital for her pecuniary loss. And as to the other contention, we 
must keep in mind the distinction between alimony and subsistence. It 
is true that alimony is broadly defined as an allowance to the wife out 
of the husband’s estate during the period of their separation, but tech- 
nically alimony is allowed during the pendency of an action for di- 
vorce, or after the divorce is adjudged. 1 R.C.L. 865; 19 C. J. 202. It 
may be a proportion of the husband’s estate which is judicially allow- 
ed and allotted to the wife, or, if he have no estate, it may be a per- 
sonal charge upon the husband. Taylor v. Taylor, 938 N.C. 420; Muller 
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v. Miller, 75 N.C. 71; C. 8S. 1665, 1666. But section 1667 applies when 
divorce may not be in the contemplation of the wife. The words “ali- 
mony without divorce” at the beginning of the section do not convert 
the “reasonable subsistence” therein provided for into technical ali- 
mony. Cram v. Cram, 116 N.C. 292. This section provides that the wite 
may apply to have such subsistence paid or secured, and that the judge 
may secure so much of the husband’s estate as may be proper for the 
benefit of the wife. In Crews v. Crews, 175 N.C. 173, cited by the de- 
fendant, the definition of the word “estate” is not restricted to “in- 
come,” but is enlarged so as to embrace income whether arising from 
permanent property or earnings, for there it is clearly said that alimony 
could be assigned from both tangible and intangible property (Reid v. 
Neal, 182 N.C. 199); and in White v. White, 179 N.C. 592, it was held 
that the court may declare alimony a lien upon the husband’s lands, 
even in the absence of notice to him that his wife had instituted a pro- 
ceeding for that purpose. Conforming to these decisions, the judgment 
does not deprive the defendant of the title or possession of his property; 
but in accordance with the express terms of the statute undertakes to 
secure for the wife the reasonable subsistence and expenses to which his 
Honor finds she is entitled. 

The defendant contends that as against the amount allowed for the 
plaintiff’s subsistence and expenses he is entitled to his homestead or 
personal property exemption. Waiving the plaintiff’s contention that 
the question is not properly presented upon the record, we think that 
the defendant’s objection is without merit. The defendant’s obligation 
to support the plaintiff during the existence of the marital relation is 
not a “debt” within the meaning of Art. X, secs. 1 and 2, of the Consti- 
tution. It 1s true that marriage is usually regarded as a civil 
contract; but in every contract of marriage there are elements (144} 
which do not enter into an ordinary contract. In its binding 
foree marriage is indissoluble, even by consent of the parties, and 
creates, moreover, a peculiar status, which, attending them through 
life, both confers privileges and enjoins duties. Among the latter is the 
husband’s duty to protect and to provide for his wife. This duty is not 
a mere incident of contract, but it arises out of the very nature and 
purpose of the marriage relation; and this relation civilized mankind 
regard as the only stable foundation of our social and civil institutions. 
Hence, both law and society demand that the marriage relation be 
recognized, respected, and maintained, and that the husband’s duty to 
support his wife and their offspring be awarded higher sanction than 
the strait contractual obligation to pay value for a yoke of oxen or a 
piece of land. The defendant, therefore, cannot escape the performance 
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of his duty to support the plaintiff on the ground that he sustains to- 
ward her the relation of a mere debtor. Rodgers on Domestic Rela- 
tions, sec. 2 et seg. 

We are not able to see how the last objection can benefit the defen- 
dant. If his estate should be sold as a determinable fee, how the jJudg- 
ment rendered would cause the defendant to suffer loss by reason of 
such sale is not easily perceived. 

Upon the record we find no error, and his Honor’s judgment is there- 
fore affirmed. Let this be certified. 

Affirmed, 


Cited: Moore v. Moore, 185 N.C. 885; Holton v. Holton, 185 N.C. 
360; Davis v. Bass, 188 N.C. 208; Semmons v. Simmons, 192 N.C. 825; 
Kiser v. Kiser, 203 N.C. 480; Walker v. Walker, 204 N.C. 212; Tiede- 
mann v. Tiedemann, 204 N.C. 6838; Reynolds v. Reynolds, 208 N.C. 
265; Dyer v. Dyer, 212 N.C. 624; Barber v. Barber, 217 N.C. 426; Best 
v. Best, 228 N.C. 14; Hester v. Hester, 239 N.C. 100; Porter v. Bank, 
251 N.C. 579; Harns v. Harris, 258 N.C. 126. 





U. S. MORRIS er Aat,, Traptine As U. 8S. MORRIS AND BROTHERS vy. AMERI- 
CAN RAILWAY EXPRESS COMPANY. 


(Filed 15 March, 1922.) 


1. Carriers of Goods — Express Companies —~ Failure to Deliver — Negli- 
gence—Evidence—-Prima Facie Case—Nonsuit-——Instructions. 


Where an express company receives as a common carrier a package con- 
taining money to be transported and delivered to a firm of which the send- 
er is a member, evidence that the carrier failed to deliver it is prima facie 
evidence of its negligence, carrying the case to the jury for its determina- 
tion in the sender’s action, and a motion as of nonsuit, or instruction in the 
defendant’s favor thereon, is properly denied. 


2. Same—Fraud—Constructive Fraud. 


While a carrier may avoid liability for accepting a package by reason of 
the shipper’s misrepresentation to its agent as to its kind or quality, upon 
the principle of actual or constructive fraud in the making of the contract, 
if actual fraud there should ordinarily be a false statement of some essen- 
tial fact, knowingly made and reasonably relied on by the agent of the 
carrier, aS an inducement to the contract of carriage; or, if constructive 
fraud, the silence of the consignor and the circumstances of the transaction 
must in fact and effect be the equivalent of a fraudulent misrepresentation. 
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8. Same——Misrepresentations of Shipper—Mistake of Agent—Damages. 


The railroad agent received from the consignor a box containing money 
change, and there was evidence tending to show that the consignor told 
this agent it contained money change, but that the agent understood him 
to say “chains” or “automobile chains,” and as such this agent delivered the 
package to the express agent when he returned, who sent it as “automo- 
bile chains,” though the box was too small for a shipment of that character, 
which the express agent himself doubted at the time. In either event the 
express rate was the same, and it appearing that the package was never 
delivered: Held, sufficient to support a verdict of the jury awarding dam- 
ages to the plaintiff, to the extent of the value given, and upon the evidence 
sustaining it. 


4. Same—Exceptions—Proximate Cause—Burden of Proof. 

Except for the act of God, the common enemy, or default attributable to 
the shipper, a common carrier is held liable as insurer of goods it accepts 
for transportation and delivery, and where the carrier relies on an excep- 
tion to the general rule it must show that the exception was the proximate 
eause of the injury; and where it is shown that an express company has 
aecepted goods for shipment and has failed to deliver them, according to 
the contract of carriage, a prima facie case of its negligence is established, 
and a motion as of nonsuit, or a prayer directing a verdict upon the evi- 
dence, is properly refused. 


5. Carriers — Express Companies—Freight Receipts—Money—Bullion— 
Negligence of Carrier—Damages. 


A clause of an express receipt for an interstate shipment, the form of 
which has been approved by the Interstate Commerce Commission, excus- 
ing the carrier from liability when the package contained money, bullion, 
when it is not so stated in the receipt, except in case of loss due to carrier’s 
negligence, does not by its express terms include loss proximately caused 
by the carrier or its agent when the evidence and verdict have established 
a loss due to such negligence. 


AppEAL by defendant from Calvert, J., at the November 
Term, 1921, of Berrie. (145) 

Among other evidence, there was testimony tending to show 
that plaintiffs are surviving partners of the firm of U. S. Morris & 
Brothers, at Lewiston, Bertie County. The firm was composed of U. S. 
Morris, W. F. Morris, and N. S. Morris. N. 8. Morris lived at Spar- 
rows Point, Md. The others lived at Lewiston (Woodville), N. C. In 
the fall of 1918 small change was scarce with the firm, and they wrote 
to N. 8. Morris at Sparrows Point to ship them $150 in small change, 
nickels, dines, quarters, and halves. N. 8. Morris took that amount and 
with the help of B. F. King packed it in a wooden box about eight 
inches square, securely nailed the top on it, wrapped it in strong 
manilla paper, and tied it with heavy cord. The package was (146) 
taken by N. 8. Morris and D. C. King to the office of the defen- 
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dant at Sparrows Point, Md., for shipment. They found the office 
closed. The Pennsylvania Railroad carries express from Sparrows Point 
for defendant. 

Morris and King delivered the package, in good order and unbroken, 
to one Van Horn, ticket agent for the said railroad, paid him the 
charges of 89 cents, and gave him the valuation of one hundred and 
fifty dollars, with directions to have it shipped by express. King swears 
that he told Van Horn the box contained change. Van Horn swears he 
understood King to say it contained chains. That is what he swore in 
an affidavit made just after the shipment. On the trial he swore that 
King told him the box contained ‘automobile chains.” 

Van Horn took the box and cared for it in his ticket office. Next 
morning he found it just where he had left it, not disturbed and un- 
broken. He took it into the express office and delivered it to Taylor, 
the agent of the defendant express company. They both swear, in dep- 
ositions taken, that Van Horn told Taylor the box contained “automo- 
bile chains,” and was to be valued at $150. 

Taylor filled out the express receipt; did not indicate on it that the 
box contained chains or automobile chains; placed a valuation on it of 
$150; collected express charges based on that valuation, and signed the 
receipt and handed it to Van Horn. N. 8. Morris got the receipt and 
sent it to his firm at Lewiston, N. C. The package never was carried 
to Lewiston and never was delivered to the plaintiffs. 

On issues submitted, there was verdict that the shipment was receiv- 
ed by defendant as common carrier, and lost by defendant’s negligence; 
that the damages sustained by reason of such negligence was one hun- 
dred and fifty dollars and interest, ete. Judgment on the verdict for 
plaintiff, and defendant excepted and appealed. 


Winston & Matthews for plaintiff. 
Gillam & Davenport for defendant. 


Hoke, J. The facts in evidence tended to show that in December, 
1918, a package containing $150 in money change, belonging to plain- 
tiffs, was received at Sparrows Point, Md., for shipment to Woodville, 
N. C., by defendant as common carrier, and that same was lost in the 
course of shipment by negligence of defendant company. 

In acceptance of these facts, liability of defendant for the amount 
has been established by the verdict, and we find no reason presented for 
disturbing the results of the trial. Defendant excepts, first, for the re- 

fusal of its motion to nonsuit, but on the record there being no 
(147) dispute as to the receipt of package for shipment as common car- 
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rier, and an admitted failure to deliver, this of itself is sufficient to 
constitute a prima facie case, carrying the question of liability to the 
jury. Cotton Oil Co. v. R. R., ante, 95; White v. Hines, 182 N.C, 288; 
Trading Co. v. R. R., 178 N.C. 175; Mewborn v. R. R., 170 N.C. 205; 
Brinson v. R. R., 169 N.C. 425; Meredith v. R. R., 187 N.C. 478. 

And these and other authorities of similar import are controlling as 
against a second exception by appellant for refusing an instruction 
“that on the entire evidence, if believed, there should be a verdict for 
defendant.” 

It is further insisted for defendant that no recovery should be allow- 
ed because of evidence to the effect that this being a money package, 
the station agent, acting in this matter for plaintiffs, said to express 
agent at time of shipment that the package contained automobile 
chains of the value of $150, and that on such statement same was ship- 
ped as merchandise. 

The position is presented in several prayers for instructions, all clos- 
ing with the proposition that on the facts as suggested, “if the package 
was lost or stolen in transit, the plaintiffs could not recover.” There are 
well considered decisions to the effect that a defendant may be relieved 
of the contract of carriage and the exigent liabilities mcident to it by 
reason of misrepresentations as to the value and nature of the goods. 
A learned discussion of the principle and a proper application of it ap- 
pears in a recent case of United States v. A. C. L. A. R. Co., reported 
in 206 Fed., 190-205, the opinion being by our former associate, the 
Hon. H. G. Connor, now Federal judge of Eastern District of North 
Carolina, and in which many of the pertinent authorities are cited and 
commented on. The cases referred to, and others of like kind, proceed 
upon the principle of active or constructive fraud in the making of the 
contract. And in the application of such a principle it is the accepted 
position that an order to the avoidance of a contract for actual fraud 
there should ordinarily be a false statement of some essential fact, 
knowingly made and reasonably relied upon by the other party as an 
inducement to the agreement. May v. Loomis, 140 N.C. 350; Lunn v. 
Shermer, 93 N.C. 164. 

And in case of constructive fraud, the silence of the party claimant, 
together with the facts and circumstances of the transaction, must in 
fact and effect be the equivalent of such a misrepresentation. By way 
of illustration, an instance of the latter position is given in the Federal 
ease above referred to, where recovery was denied on the ground in part 
that valuable jewels were shipped as ordinary mail, and for ordinary 
postage with nothing that in any way disclosed to the carrier 
the value and nature of the package. And so, in Orange City (148) 
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Bank v. Brown, 9 Wendell 85, wherein it appeared that a large 
amount of money, over $11,000, was placed in a trunk and checked as 
ordinary baggage. 

But on the record there is no such principle permissible as a conclu- 
sion of law, from the facts in evidence, and that is the only way that 
defendant’s prayers present them. In the present case there is no claim 
or suggestion of actual fraud, and on the question of constructive fraud, 
in addition to the statement heretofore made, there were facts in evi- 
dence tending to show that the $150 in change, packed in a box 8x8 
inches and securely tied, was carried by one of plaintiff's, with another, 
who had assisted him, to the railroad station, where defendant com- 
pany had its office; that the express agent having zone home for the 
day, the other giving assurance that the station agent was dependable, 
the plaintiff left the package with him for shipment when the express 
agent should return, stating that the same contained $150 in change, 
and prepaying the express charges on $150 valuation. These charges be- 
ing the same whether the shipment was merchandise or money. The 
next morning the station agent gave the package, which he had cared 
for during the night and which was untampered with, to the express 
agent for shipment, telling him it was $150 in value and contained au- 
tomobile chains. It was proved, and without dispute, that not more 
than $15 worth of chains could have been placed in a box of that size, 
and to enclose $150 of automobile chains would have required a box 
of three feet square. The probability of some mistake about it was 
well-nigh self-evident, and so patent was this that the express agent him- 
self testifies that his suspicions were aroused as to the contents of the 
package, and yet in the face of these facts he receives the same for 
shipment at the valuation of $150, and the charges therefor, without 
protest and without making any adequate or proper effort to ascertain 
the real facts. There is doubt if there is any evidence to justify a find- 
ing by the jury of constructive fraud, and very certain it 1s that no such 
position ean be upheld as a conclusion of law, the only way for its con- 
sideration being, as stated, as the record presents it to us. 

At most, the evidence, in our opinion, only permits the inference of 
negligent default on the part of the shipper, the station agent acting for 
plaintiff, having mistaken the word change for chains, but if this were 
established, it would not be an avoidance of the contract of carriage, 
though at times allowed to defeat a recovery. In this aspect of the mat- 
ter, it is the accepted position that a common carrier is held to be an in- 
surer against the loss of goods received for shipment except by act of 
God, or the public enemy, vices or defects inherent in the nature 
of the goods, or the negligent default of the shipper, or his agents 


N.C] SPRING TERM, 1922. 159 





DAUGHERTY vV. DRAINAGE COMRS. 


or employees. And it is also held that where a carrier, in case (149} 
of loss, seeks to avoid lability by reason of one or more of the 
excepted causes, it must be made to appear that the exceptions relied 
upon are the proximate, and usually the sole proximate cause of the 
loss. Ferrebee v. R. R., 167 N.C. 290; McCarthey v. Lansover & Nash 
R. R., 102 Ala. 193; 3d Hutchinson on Carriers, sec. ....; 10 Corpus 
Juris, 119. Here, too, the defendant’s prayers presenting the question 
are al] defective in that they make no statement or reference to proxi- 
mate cause as an element affecting liability, sole of otherwise. And the 
objections to the rulings of the court on questions of evidence are with- 
out merit. 

There is nothing to suggest that the copies of receipts and other 
records as filed with the Interstate Commerce Commission in any way 
differed from that given to the shipper in the instant case, and which 
was admitted in evidence. And the clause in the receipt held by plain- 
tiff, which purports to excuse the carrier from liability for loss of a 
money bullion, ete., shipment unless “enumerated in the receipt,’’ con- 
tains in express terms the limitation that the stated restriction does not 
apply to “losses attributable to the negligence of defendant or its 
agents,” which negligence has been established by the verdict. 

On careful consideration, we find no reversible error, and the judg- 
ment for plaintiff is affirmed. 

No error. 


Cited: Merchant v. Lassiter, 224 N.C. 346; Cigar Co. v. Garner, 229 
N.C. 174. 





H. E. DAUGHERTY et Ar. v. COMMISSIONERS OF MOSELY CREEK 
DRAINAGE DISTRICT Et At. 


(Filed 15 March, 1922.) 


1. Appeal and Error—-Evidence—Agreement of Parties—Findings of Fact. 

Where the parties to the action have agreed that the trial judge shall 

find the facts on conflicting evidence, such findings, being supported by evi- 
dence, are binding and conclusive on appeal. 


2. Drainage Districts—Assessments—Timber—HDlegal Assessments. 

An assessment for benefits on timber growing upon lands in a drainage 
district, independent from and exclusive of the assessments made upon the 
lands, is illegal, it being required that the lands only be assessed in accord- 
ance with the benefits they receive. 
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8. Same — Inequality of Assessment — Deficiency —Reassessment—Com- 
missions. 


Where timber growing upon lands in a drainage district have been leas- 
ed, an assessment of the value thereof cannot legally be deducted from the 
amount of the assessments that have properly been made on the lands, and 
the board of drainage commissioners, on proper notice, should correct such 
illegal deductions from the former assessment roll by re-assessing these 
particular lands in accordance with their original classification. 


4. Same—Courts—Orders Preserving Papers—Notice. 


Where it appears that the circumstances of the proceeding require it, it 
is proper for the trial judge, in correcting an error in assessing leased tim- 
ber separate from the lands, to order the board of drainage commissioners 
to prepare and file without delay a statement showing the receipts and ex- 
penditures of all funds coming into their hands belonding to the district, 
have the court papers, maps, ete., recorded, and call a meeting of the lJand- 
owners of the district. 


5. Drainage Districts — Assessments—Deficiency—Motion in Cause—Ac- 
tions. 


Where owners of certain lands in a drainage district are injured by a 
deficiency of the funds caused by an illegal deduction of assessment on the 
lands of other owners which the commissioners may lawfully correct, a pe- 
tition in the original proceedings is proper to have the correct assessment 
made. 


AppraL from Lyon, J., at November Term, 1921, of Craven. 
(150) This was a petition filed by H. E. Daugherty and sixty other 
owners of lands classified and assessed in the Mosely Creek 
Drainage District, established in Craven County 1 May, 1911, who pe- 
tioned in behalf of themselves and all other owners of lands classified 
and assessed in said district other than the owners of the lands describ- 
ed in the final report of engineer and viewers in said proceedings en- 
titled: “Land of Seth West estate, Tracy Swamp, containing 2,624 
acres.” The facts in regard thereto are set out in that petition filed 
January, 1920. In August, 1920, the petitioners asked the court to en- 
join the sheriff of Craven from collecting the increased, changed, or new 
illegal assessment roll in his hands, or from advertising or selling their 
lands for the purpose of collecting the invalid assessments until their 
petition could be heard and determined by the court. The temporary 
restraining order was issued 26 August by Guion, J., and on 8 Septem- 
ber, 1920, by consent, the order was continued to the final hearing by 
Bond, J. 

At November Term, 1921, the matter was heard by Lyon, J., trial by 
jury having been waived by consent of all parties, At the conclusion of 
the evidence it was agreed that his Honor should try the issues of fact 
and give his decision in writing. 
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The petitioners complain of the assessments designated as “new,” 
and they allege and have offered evidence that the “new” or increased 
assessment was made to recuperate the loss accruing to the district from 
the erroneous and illegal attempt to revise the original assessment made 
against the lands of the Seth West estate. The original report says: 
“It appeared to us that as the timber lands in the swamps of the Seth 
West estate will receive benefits from the drainage of said 
swamps, we hereby make the following classification, based (151) 
upon the benefit to said timber lands, this classification to be 
deducted from the classification as to the permanent benefits to the 
said West estate given above.” Examination of the assessment roll 
shows that all the lands were assessed per acre approximately. The ofh- 
cial report shows that the total assessment against the Seth West land 
amounted to $19,731.21, and that the engineer and viewers, after class- 
ifying and assessing the timber separate from the lands, deducted $7,- 
107.02 from the assessment of $19,731.21 against the entire land, and 
left the balance of $12,624.19 as assessment against the land, exclusive 
of the assessment against the timber growing thereon. In 1904, when 
the sheriff attempted to collect the assessment against the timber, the 
Dover Lumber Company, purchaser of said timber, instituted an ac- 
tion to restrain such collection, and this Court decided that growing 
timber is not assessable separable from the land upon which it is grow- 
ing, and the timber lease was not assessable for drainage purposes. 
Lumber Co. v. Comrs., 173 N.C. 117. This decision prevented the col- 
lection of any part of the $7,107.02, which had been assessed against 
said timber, and the failure to collect said assessment caused a deficit 
in the funds of said district which began on the first Monday in Sep- 
tember, 1914, and has steadily grown, increasing each year by approxi- 
mately the sum of $710, and interest on all unpaid assessments, and 
ageregating at 6 per cent interest more than $6,500. Whereas, in truth 
and in fact, it is much more, because the money borrowed to make up 
the deficit cost more than 6 per cent interest. 

The petitioners contend that the assessment against the timber hav- 
ing been deducted from the assessment of the Seth West estate lands 
and such deductions having been declared ilegal, it is right and proper 
to restore the amount erroneously deducted from the land on which the 
timber is growing, and on which the assessment was originally made. 

The decision rendered 14 March, 1917, in Lumber Co. v. Comrs., 
supra, held that a timber lease, which had been made of the growing 
timber on said Seth West estate by a lease of J. W. Stewart, was not 
assessable for drainage purposes, and the Court held that the attempt 
to divide the assessment against the Seth West lands between the own- 
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er of the land and of the timber growing thereon was illegal and the 
$7,107.02 having been erroneous deducted from the assessment of the 
Seth West estate lands and assessed against the timber thereon having 
never been paid, the nonpayment of said sums caused a deficit in the 
funds amounting to $10,000, which having been further augmented by 
the nonpayment of the annual payment, the board of commissioners of 
said district instructed the secretary of the board to calculate the defi- 
ciency and prorate the amount of deficiency among all the lands in the 

district according to its classification with its pro rata share of 
(152) such deficiency, and to amend the assessment roll by increasing 

the original assessment roll of 17 April, 1911, against each tract 
or parcel of land so that: each of said tracts and parcels of land should 
pay its pro rata share of such deficiency. Pursuant to such instructions, 
the original assessment roll was changed, and each tract was assessed 
with its pro rata part of such deficiency with the result that the peti- 
tioners claim that they have been assessed several thousand dollars 
more than they were originally liable for. 

The restraining order in this case was issued restraining the sheriff 
from collecting such increased charges, and the court held that the de- 
duction of $7,107.02 from the original assessment against the lands of 
the Seth West estate because of the timber thereon having been leased, 
was erroneous and illegal, and the amount so assessed should be chang- 
ed and assessed now against lands of the Seth West estate. From this 
judgment the defendants appealed. 


D. L. Ward and R. A. Nunn for plaintiffs. 
Moore & Dunn for defendants. 


Cuark, C.J. The findings of fact by the court, there being evidence 
on both sides, is binding and conclusive on appeal. Shoaf v. Frost, 127 
N.C. 307. The assessment against the land was erroneously divided, 
and when the court restrained the collection of that part of the assess- 
ment against the timber it was equivalent to omitting the assessment 
on that part thereof and the deficiency should now be reassessed on 
proper notice to the owner of the “Seth West” lands. The defendants 
contend on one hand that the petitioners cannot bring this matter up in 
the original procedure by motion, but only by summons and on petition 
filed attacking the assessment, but in Bank’s v. Lane, 171 N.C. 5083, 
this Court held as to this same drainage district that such motion 
should be made in the cause where the facts in regard to the proceed- 
ings have record. 
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That part of the judgment which requires the commissioners to pre- 
pare and file without delay a statement showing the receipts and ex- 
penditures of all funds coming into their hands belonging to said dis- 
trict, and have the court papers, maps, etc., recorded, and that a meet- 
ing of the landowners be held was eminently appropriate, and it seems 
that the defendants themselves have joined in asking that this be done. 

It appears that this proceeding since the creation of the drainage dis- 
trict has been going on about 12 years. Thousands of acres of land and 
about 100 people owning the lands thereon are involved, maps and pro- 
files have been made, Judgment, orders and decrees have been signed 
in numerous cases. Thousands of dollars have been collected and 
expended, bonds for a large sum are outstanding, a vacancy in (153) 
the board of commissioners caused by death has existed for 
many years, some assessments, one of them against the railroad com- 
pany, have not been collected, nor any serious attempt made to collect 
them, yet no meeting nor election has been held for more than 10 years, 
no account has ever been filed or audited, no paper, map, or other thing 
has ever been recorded, and the original papers have been shunted 
around from lawyer’s office to lawyer’s office in Craven and Lenoir 
counties. By much handling and cramming into overcrowded envelopes 
they have become dog-eared, worn, and mutilated, and are likely to be 
lost or destroyed. The court properly took steps to enforce the law as 
set out in the Consolidated Statutes relative to drainage districts with a 
view of protecting the people who, with faith in the law, undertook this 
expensive and costly work of draining thousands of acres of swamp and 
overflowed land making it valuable and productive and improving the 
whole territory for residential and agricultural purposes. | 

His Honor properly adjudged that the additions to the original 
assessment roll to make up out of other tracts of land the deficiency 
caused by omitting from the assessment of the Seth West tract the 
value of the growing timber, $7,107.02, leased to Stewart, was illegal, 
and should be set aside, and the collection thereof restrained, and that 
the whole of such deficiency should be assessed as in the original roll 
against the Seth West estate. 

Affirmed. 


Cited: Tyner v. Tyner, 206 N.C. 779. 
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J. O. PROCTOR AND BROTHER v. CAROLINA FERTILIZER AND 
PHOSPHATE WORKS ET AL. 


(Filed 15 March, 1922.) 


1. Injunction—Issuable Matters—Fraud—-Deceit. 


Where a permanent injunction is the main relief sought in the action, and 
the pleadings and affidavits disclose serious controverted questions of fact, 
tending to show deceit and fraud by which the plaintiff would be deprived 
of his right, were the restraining order dissolved, it should be ordered con- 
tinued to the hearing so that the facts may be properly ascertained by the 
jury and the law applied. 


2. Same—Irreparable Loss. 


Where the plaintiff, applying for injunctive relief as the main remedy 
sought in his action, has shown probable cause, or it is made to appear that 
he will be able to make out his case at the final hearing, or where the dis- 
solution of the temporary restraining order would probably work him ir- 
reparable injury, it should be continued to the final hearing. 


3. Same — Corporations — Bills and Notes—Banks and Banking—Certifi- 


cates of Deposit. 


Where there is conflicting evidence, upon the hearing of an injunction, 
that a corporation has, by the fraudulent misrepresentations of its stock 
soliciting agent, obtained the note of the plaintiff, ancl the corporation has 
discounted it at a bank under agreement to let the money stay in the bank 
under a certificate of deposit; and in order to defeat the rights of the 
plaintiff the officers, without authority, have collusively transferred the 
certificate to a relative of the president, for the president’s personal bene- 
fit, the defendant’s claim as a bona fide holder for value raises a material 
issue of fact that the jury should determine upon the final hearing, 


4. Same—Fraudulent Holder of Certificate of Deposit, 


Where there is evidence, upon the hearing for a permanent injunction, 
that the stock soliciting agent of a corporation had procured the plaintiff's 
note for the corporation by fraud, and it had discounted the note at a bank 
and held a certificate of deposit therefor; and in fraudulent collusion with 
the defendant had transferred to him the certificate of deposit for the 
personal benefit of the president of the corporation: Held, the fraudulent 
transaction as to the note being traceable to the certificate of deposit, the 
defendant may be restrained from collecting it from the bank. 


AppraLn by Jesse Fussell from Pitt, heard by Lyon, J., at 


(154) Beaufort, 17 August, 1921, from a continuance of restraining 


order to the hearing. 


This action was begun originally against the Carolina Fertilizer and 
Phosphate Company and the Bank of Grimesland to restrain the pay- 
ment by the Bank of Grimesland of certain money deposited therein, 
and for which a time certificate had been issued. Later, the Bank of 
Rose Hill and Jesse Fussell were made parties defendant in the re- 
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straining order issued in said proceedings which were heard before 
Lyon, J., 17 August, 1921, at Beaufort, who continued the restraining 
order to the hearing. 

There is evidence tending to show that prior to 4 September, 1920, 
the defendant fertilizer company was incorporated in this State to man- 
ufacture and sell fertilizers and proceeded to employ a force of agents 
to sell its stock throughout the eastern part of the State. On 4 Sep- 
tember, 1920, an agent of the company approached the plaintiffs repre- 
senting that the company was a going concern; that it had two ferti- 
hzer plants m operation, one at Greenville, N. C., and another at Fair- 
mont, N. C., and was building another at Rocky Mount, N. C.; that it 
was ready and prepared to deliver fertilizer from the Greenville plant 
and supply the plaintiffs with all the fertilizer they might need for 
their own use and for sale during 1921, and that it would deliver to 
the plaintiffs at least 500 tons of fertilizer of standard make for the 
1921 crop, and that it would sell said fertilizer $3 to $4 cheaper per ton 
than plaintiffs could buy it elsewhere, provided they were stockholders; 
that said company would guarantee the plaintiffs that they 
would pay the amount of $10,000 as dividends and reduce the (155) 
amount in price of fertilizer within the space of 12 months; that 
said company was perfectly solvent, owned Jarge assets, and was amply 
able to carry out and comply with all contracts and agreements. 

It was further alleged in the complaint treated as an affidavit, that 
relying upon these assurances and guarantees the plaintiffs were induc- 
ed to subscribe for $10,000 of stock, and executed and delivered their 
note in that sum, dated 4 September, 1920, due and payable 1 October, 
1921; that soon thereafter said company attempted to sell and deliver 
to the Bank of Grimesland plaintiffs’ note for $10,000 for $9,800, and 
as an inducement to said bank to purchase said note agreed that the 
$9,800 should remain in the bank for 12 months if the bank would issue 
them a certificate for such amount, payable to said company, which 
was done; that soon thereafter the plaintiffs were informed and believ- 
ed that all the statements and guarantees by the agents of the company 
were false and untrue, and were made for the purpose of defrauding 
these plaintiffs, and the said notes were secured through falsehood, 
fraud, misrepresentation, and deceit of said agents, which was known 
to the company; that said company was not solvent, nor able to meet 
its obligations; had no factories or plants in operation, not even a 
title to real estate in Greenville; was not able to furnish any fertilizer, 
but as a matter of fact was heavily involved, had acquired no prop- 
erty, and was proceeding, in violation of the laws of North Carolina, 
in selling said stock; that later said company attempted to convey 
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said certificate of stock to its codefendant, Jesse Fussell, a cousin of 
D. C. Fussell, president of the company, when in truth and fact the 
said Jesse Fussell was not a purchaser for value without notice, but 
was only used by the said company and D. C. Fussell, president, to 
carry out their scheme in defrauding, or attempting to defraud, the 
plaintiffs. 

On 11 July, 1921, the affairs of said company were placed in the 
hands of receivers as being insolvent, and said receivers are now try- 
ing to settle the affairs of the company; when the records and minutes 
were delivered to said receivers they contained no authority for trans- 
ferring or assigning any time certificate or notes, and plaintiffs allege 
that the obtaining of the note, the time certificate, and the attempted 
transfer of the time certificate were acts all done in an attempt to col- 
lect said time certificate, which was procured through fraud, misrepre- 
sentation, and deceit of the company’s agent, which was well known to 
the defendant Jesse Fussell, and this action was brought to restrain the 
collection and have the note canceled as well as the time certificate. 

Upon the hearing, the court finding that ‘all the parties to 

(156) the transaction involved are before the court, and further find- 
ing that the material facts necessary to a proper determination 

of the action are in dispute, and should be submitted to a jury con- 
tinued the restraining order in full force and effect until the final de- 
termination of this cause, and it further appearing to the court that 
eodefendant Jesse Fussell claimed to be the owner of the certificate of 
deposit, set out in the complaint, which certificate is held by the Bank 
of Rose Hill, the said Jesse Fussell, his agent and attorneys, are here- 
by enjoined and restrained from attempting to take possession or col- 
lect. said certificate until the final determination of this Court.’ The 
court required the plaintiffs to file in the cause a bond in the sum of 
$5,000, payable to the defendant Jesse Fussell, upon the payment of 
all damages which he may recover against the plaintiff. It also ap- 
peared in the record that the defendant Carolina Fertilizer and Phos- 
‘phate Company, at its meeting 12 June, 1920, fixed the salary of its 
president at $6,000 per annum plus 50 cents per <on for all fertilizer 
produced and manufactured over 5,000 tons for the first year, the 
salary to begin on 15 April, 1920, and thereafter authorized a mine 
foreman at a salary of $200 per month, also to be back-dated to 15 
April, 1920; and authorized the employment of sundry other officers, 
and with authority given to the secretary and treasurer to employ ac- 
countants and office assistants and fix their salaries. The president and 
treasurer, or either of them, were also authorized to issue the notes of 
the company in such sums and amounts as they might determine, pay- 
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able to any bank, person, firm, or corporation, and that the president 
and secretary and treasurer, or either of them, was authorized to en- 
dorse and transfer any bills receivable, check, or certificate of deposit 
belonging to the company, and to discount or transfer the same or use 
it as collateral security. From the order continuing the restraining order 
to the hearing the defendant Jesse Fussell appealed. 


F.G, James & Son for plaintiffs. 
Stevens, Beasley & Stevens for Jesse Fussell. 


Cuark, C.J. From an inspection of the pleadings, affidavits, and 

orders it appears that there were serious controverted questions for the 
jury to decide at the final hearing upon the allegations and evidence 
tending to show deceit and fraud. In such case the usual rule is that 
when, as here, the injunction is the main relief demanded, it will be 
continued to the hearing in order that the truth of the matters in con- 
troversy can be ascertained, and justice more certainly and fully ad- 
ministered, especially where serious questions are raised and it is neces- 
sary for the plaintiff’s protection that matters be held in abey- 
ance until the facts can be properly ascertained and the law (157) 
duly applied. In Tise v. Whitaker, 144 N.C. 508, Hoke, J., says: 
“Tt 1s a rule in an action of this character, where the main purpose is 
to obtain a permanent injunction, if the evidence raises a serious ques- 
tion as to the existence of facts which make for the plaintiff’s right, and 
sufficient to establish it, the prelimimary restraining order is continued 
to the hearing.” When the plaintiff has shown probable cause, or it may 
be seen that he will be able to make out his case at the final hearing, 
the injunction will be continued. Sez v. Wright, 173 N.C. 14; Yount v. 
Setzer, 155 N.C. 218; Hyatt v. DeHart, 140 N.C. 270. This Court has 
repeatedly held that where the dissolution of the mjunction would prob- 
ably work irreparable injury to the plaintiff, it should be continued to 
the hearmg. The bond required of the plaintiff, and which has been 
duly filed, will be ample protection to the appellant against any ap- 
prehended damage. 

The defendant Jesse Fussell further assigns as error that the injunc- 
tion should have been dissolved because the evidence discloses that 
Jesse Fussell is the bona fide holder in due course of the certificate of 
deposit in the Bank of Greenville, and there is no evidence to the con- 
trary. Section 15, however, of the complaint, treated as an affidavit, 
alleges that no authority was vested in D. C. Fussell, or any officer of 
the company, to transfer the certificate, that it was obtained by fraud 
and deceit, which was known to the said Jesse Fussell, and that he is 
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not a purchaser for value in due course and without notice; that he is 
a cousin of the president of the company, and was merely attempting 
to collect said certificate for the use and benefit of D. C. Fussell, and 
that he was not the bona fide holder thereof. Upoa such affidavit and 
allegations the matters should be held until the facts can be determined. 

The defendant Fussell also assigns as error that it is not shown how 
the certificate of deposit was secured, but it is further alleged in the 
complaint treated as an affidavit, that it was procured through fraud, 
misrepresentation and deceit; and further, that the money for said 
note remaining in the Bank of Grimesland should not be paid out, upon 
the strength of a note whose assignment was procured by the defen- 
dant through fraud, as alleged. 

In Mfg. Co. v. Summers, 148 N.C. 102, Hoke, J., says: “When a 
man’s property has been obtained from him by actionable fraud or 
covin, the owner can fully recover it from the wrongdoer as long as he 
can identify or trace it; and the right attaches not only to the wrong- 
doer himself, but to any one to whom the property has been transfer- 
red otherwise than in good faith and for valuable consideration; and 

this applies not only to specific property, but to money and 
(158) choses in action.” In that case the verdict of the jury having 

established the right of the plaintiff to a fund in bank as 
gainst one of the defendants who was insolvent and had attempted to 
misappropriate it, the payment of a cashier’s check covering said fund 
which he had endorsed to the other defendant, was restrained until the 
rights of parties were fully determined. 

In Parker v. Grammer, 62 N.C. 28, it was held: “Where there is rea- 
son to apprehend that the subject of the controversy will be destroyed 
or removed or otherwise disposed of by the defendant, pending this 
suit, so that the complainant may lose the fruit of his recovery or be 
hindered or delayed in obtaining it, the Court will secure the fund by 
sequestration and injunction until the main equities are adjudicated in 
the hearing.” All the parties being in court, it was eminently proper 
that all the matters in controversy should be determined in the same 
action, and that the litigation being in one forum, a multiplicity of 
suits may be avoided. 

Affirmed. 


Cited: Moore v. Rosser, 186 N.C. 766; Tobacco Assoc. v. Battle, 
187 N.C. 262; Proctor v. Fertilizer Co., 189 N.C. 246; Springs v. Re- 
fining Co., 205 N.C. 451; Smith v. Bank, 223 N.C. 252. 
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R. F. BUTT v. W. C. MOORE. 
(Filed 15 March, 1922.) 


Evidence—Separate Causes of Action—New Trial as to One Cause—Ap- 
peal and Error. 


Upon allegation of two causes of action for breach of contract, one, the 
defendant’s liability to pay the plaintiff the agreed price for grading to- 
bacco, and the other the defendant’s failure to furnish fertilizer as agreed: 
Held, the evidence in this case was sufficient to be submitted to the jury 
upon the second cause of action; and the jury having answered in the de- 
fendant’s favor in the first cause, a new trial is awarded on the plaintiff’s 
appeal, on his alleged second cause of action alone. 


APPEAL by plaintiff from Lyon, J., at August Term, 1921, of Pirr. 

Civil action to recover damages for an alleged breach of contract. 
The plaintiff complained that he was a tenant on the farm of the de- 
fendant for the year 1916, and that he entered into an agreement or 
contract with the defendant whereby the said defendant agreed to pay 
for one-half of all tobacco grading, and to furnish the said plaintiff 300 
pounds of fertilizer to the acre of cotton and corn, and alleges that the 
defendant failed and refused to pay for one-half of the tobacco grad- 
ing, which was $21; also failed to furnish the amount of fertilizer agreed 
upon in said contract, whereby the plaintiff suffered a loss of $21.60. 

The eourt submitted to the jury the question of grading the 
tobacco, but declined to allow them to consider the alleged (159) 
shortage and failure to furnish the full amount of fertilizer. 

There was a verdict and judgment in favor of the defendant; plain- 
tiff appealed. 


Julius Brown for plaintiff. 
F. G. James & Son for defendant. 


Stacy, J. The plaintiff set up two causes of action: one for failure 
to pay one-half of the cost of grading the tcbacco; and the other for 
failure to furnish the amount of fertilizer as agreed upon between the 
parties. His Honor declined to submit the second cause of action to the 
jury. In this we think there was error. True, the evidence of the plain- 
tiff is not very satisfactory on this phase of the case —and that of the 
defendant quite positive — but we think it was sufficient to require its 
submission to the jury. 

As we find no error in the trial of the first cause of action, the new 
trial will be limited to the second phase of the case. 

Partial new trial. 
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MATTIE PAUL v. RELIANCE LIFE INSURANCE COMPANY. 
(Filed 15 March, 1922.) 


1. Insurance, Life—Days of Grace—Premium—Time of Payment—For- 
feiture—W aiver. 


The time limited by a contract of life insurance for the payment of pre- 
miums to avoid a forfeiture is for the benefit of the insurer, which it may 
waive by its acts and conduct. 


2. Same—Evidence. 


The days of grace for payment of a life insurance premium were out on 
8 August. On 27 July preceding, insurer wrote calling attention to the for- 
feiture, and offering to make helpful suggestions for payment. Insured’s 
immediate reply offering premium note was received by insurer on 2 
August, and on the same day it wrote enclosing its form note for a part of 
the premium and requesting a cash payment for the balance, evidently too 
late for a compliance by due course of mail by 3 August, which was receiv- 
ed by the insured on 6 August, and on the following day he signed and 
mailed the note and his check for the cash balance; 10 August the insurer 
wrote declining acceptance, and insisted on the forfeiture. On the day fol- 
lowing the insured died of sudden illness, and the beneficiary instituted this 
action on the policy: Held, the evidence raised a reasonable inference of 
the defendant’s waiver of the strict time limit for payment, and that the 
insured acted with reasonable promptness, sufficient for the determination 
of the jury, and an instruction directing a verdict for defendant constituted 
reversible error, 


AppEAL by plaintiff from Lyon, J., at November Term, 1921, 
(160) of PAMLICco. 

Civil action to recover on a life insurance policy issued by the 
defendant to Reginald Paul, now deceased, the plaintiff being named 
as beneficiary in said contract of insurance. 

From a verdict and judgment in favor of defendant, the plaintiff ap- 
pealed, assigning errors. 


D. L. Ward and F. C. Brinson for plaintrff. 
Guion & Gurion for defendant. 


Sracy, J. On 3 July, 1919, the defendant entered into a contract of 
insurance with plaintiff’s minor son, a boy fifteen years of age, whereby 
it was agreed that the Reliance Life Insurance Company of Pitts- 
burg, Pa., would pay to the plaintiff, mother of the insured, the sum 
of $5,000 upon receipt, at its home office in Pittsburgh, of due proof of 
the death of Reginald Paul; provided, said contract of insurance was 
in full force and effect at the time of his death. The second annual 
premium of $1385 was due and payable on 3 July, 1920, with one month 
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or 31 days of grace, during which time it was provided that the insur- 
ance should remain in force; but it was further stipulated: “If any 
premium or installment thereof be not paid before the end of the period 
of grace, then this policy shall immediately cease and become void, and 
all premiums previously paid shall be forfeited to the company.” This 
second premium was not paid when due, nor strictly within the period 
of grace allowed by the terms of the policy; but it is contended that 
the defendant waived a strict compliance with the provisions, in respect 
to time, and that the policy was in force on 11 August, 1920, the date 
of the death of the insured. 

The facts relating to the alleged waiver are as follows: On 26 July, 
1920, the defendant, writing from its office in Charlotte, N. C., address- 
ed a letter to the insured at Grantsboro, N. C., calling his attention to 
the fact that the last day of grace for the payment of his insurance 
premium would expire on 8 August; and further added: “If it is incon- 
venient for you to pay the premium at this time, or if you are delaying 
payment for any other reason, we shall be glad to have you advise us 
immediately as no doubt we shall be able to offer to you some sugges- 
tion that will be of benefit to you.” Immediately upon receipt of this 
letter, the insured and his father, Smith Paul, replied, writing in pencil 
at the bottom of defendant’s letter, as follows: “Gentlemen: — Please 
let us give you our note, due 1 November, 1920.” This com- 
munication reached Charlotte 2 August, and on the same day (161) 
the defendant answered, saying: “In reply to yours of recent 
date in regard to payment of premium on the above policy we regret 
to advise that as you have paid only one premium on this policy the 
company cannot accept a note for the entire amount of the premium. 
However, we can accept as small a cash remittance as $17, and take 
your note for the balance of $118, due 3 October. If this proposition 
meets with your approval, kindly sign the extension note and return 
to us at once, together with your check for $17. The days of grace ex- 
pire on your policy 3 August, and it is therefore very necessary that 
you let us have this settlement promptly to avoid the lapsing of your 
insurance.” 

Enclosed with this communication was a note for $118 made out on 
a special form used by the defendant. The insured did not receive said 
letter until the night of 6 August; and on the following morning, 7 
August, his father, who was attending to the matter for him, at the 
request of the insured, went to the postoffice in Grantsboro and mailed 
the defendant a check for $17 and the note for $118, which had been 
duly executed by Reginald Paul, as per instructions in the defendant’s 
letter of the 2d instant. On 10 August the defendant acknowledged 
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recelpt of the note and check, but stated that, as the last day of grace 
had expired, it would be necessary for the insured to furnish a personal 
health certificate before the policy could be reinstated. This was in 
accordance with its provisions. The insured died on 11 August. He 
had made no complaint, and apparently was well on 7 August, up to 
the time his father mailed the letter containing the note and check. 

At the close of the evidence, his Honor directed a verdict for the 
defendant; plaintiff excepted. 

It is conceded that but for the defendant’s letters of 26 July and 2 
August the case at bar would be controlled by the decision in Clifton 
v. Ins. Co., 168 N.C, 499, But, in view of these communications, plain- 
tiff contends that it comes under the doctrine announced in Murphy v. 
Ins. Co., 167 N.C. 834, wherein it was held that “this provision as to 
forfeiture, being inserted for the benefit of the company, may be waiv- 
ed by it, and such a waiver will be considered established and a for- 
feiture prevented whenever it is shown that there has been a valid 
agreement to postpone payment, or that the company has so far recog- 
nized an agreement to that effect, or otherwise acted in reference to the 
matter as to induce the policyholder, in the exercise of reasonable busi- 
ness prudence, to believe that prompt payment is not expected, and 
that the forfeiture on that account will not be insisted on.” This posi- 
tion is amply supported by the authorities cited in the Afurphy case, 
supra. 

It should be observed that the defendant’s letter of 2 August, 
(162) which admittedly could not have reached Grantsboro before the 
evening or night of the 3d, requested that the note be signed 
and returned with check at once, if the proposition meet with approval, 
and prompt action was urged in order to avoid a forfeiture. Plaintiff 
contends that this, of necessity or by reasonable interpretation, clearly 
anticipated an acceptance of the defendant’s counter offer after 3 Au- 
cust. Plaintiff further says that immediately upon receipt of this letter 
the offer was accepted and the note and check promptly mailed back to 
the defendant. This is denied by the defendant; but, considering all the 
facts and circumstances, we think the question as to whether there had 
been a waiver of the strict time limit, and further, as to whether the 
insured acted with reasonable promptness, should be submitted to the 
jury under proper instructions from the court. 

“A course of action on the part of the insurance company which 
leads the party insured honestly to believe that by conforming there- 
to a forfeiture of his policy will not be incurred, followed by due con- 
formity on his part, will estop the company from insisting upon the 
forfeiture, though it might be claimed under the express letter of the 
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contract.” Cole v. Com. Travelers, 161 N.C. 104; Ins. Co. v. Eggleston, 
26 U.S. 577; Ins. Co. v. Norton, 96 U.S. 284. 

The defendant, of course, contends that no waiver was intended or 
made; and that, on the contrary, the insured’s attention was specifically 
directed to the necessity of acting within the period of grace allowed by 
the terms of the policy. The facts present a situation from which con- 
flicting inferences may be drawn. This makes it a case for the jury. 
We think his Honor erred in directing a verdict. 

New trial. 


Cited: Fox v. Insurance Co., 185 N.C. 125; Bullard v. Insurance 
Co., 189 N.C. 87; Arrington v. Insurance Co., 193 N.C. 346; Foscue v. 
Insurance Co., 196 N.C. 141; Hill v. Insurance Co., 200 N.C. 122; 
Shackleford v. W. O. W., 209 N.C. 686; Hicks v. Insurance Co., 226 
N.C. 617; Gouldin v. Insurance Co., 248 N.C. 165. 





THOMAS J. MITCHELL v. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 15 March, 1922.) 


1. Statutes—Amendments—Interpretation. 


The language of a statute, or of an amendment thereto, is presumed to 
have some meaning, and will be so construed in permissible instances. 


2. Same—Carriers of Goods—Penalties——Transportation—Delivery—Neg- 
ligence. 

The penalty imposed upon a carrier for unreasonable delay in transpor- 
tation of goods, was judicially determined not to apply to delivery under 
the provisions of Revisal (1905), sec. 2632, and hence a subsequent amend- 
ment by the Laws of 1907, that such delay shall not be construed as refer- 
ring to delay in starting the shipment, but shall apply also to “its delivery 
at its destination within the time specified,” with the further provision 
that the carrier shall be relieved from the penalty if it is established to 
the satisfaction of the justice of the peace or the jury, that the delay was 
incident to causes that could not be foreseen in the exercise of ordinary 
eare: Held, C. 8. 8516, in which these statutes are brought forward, ex- 
tends the penalty to cases of negligent default in the carrier’s making de- 
livery of the freight to the consignee. 


3. Same-—-Evidence—-Questions for Jury—Nonsuit—Trials. 
In an action for the penalty prescribed for the unreasonable transmission 
and delay in the delivery of goods by the carrier, there was evidence that 
a shipment of various articles was transported by the carrier to destination, 
and all were received by the consignee, except one of them, which was 
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missing, and remained in the carrier’s warehouse beyond the statutory 
reasonable time: Held, sufficient upon the question of the carrier’s lia- 
bility for the penalty, and a motion as of nonsuit, and a prayer for instruc- 
tion directing a verdict on the evidence for defendar:t, were properly re- 
fused. Wall vu. R. R., 147 N.C. 407, cited and distinguished. 


APPEAL by the defendant from Lyon, J., at the November 
(163) Term, 1921, of Craven. 

Civil action, tried on appeal from a justice’s court. The ac- 
tion is to recover a statutory penalty for negligent delay in the trans- 
portation and delivery of freight under C. S. 3516. There was denial of 
liability, and the cause submitted to the jury on the issue as to unrea- 
sonable delay; and, second, the amount recoverable for same, ete. 

The plaintiff testified as follows: “That under the bill of lading of 
13 April, 1920, the two boxes of clipping machines, one box of hard- 
ware, and ten packages of cart rims and five bundles of cart spokes 
were shipped from the N. Jacobi Hardware Company; that on 16 
April, 1920, he was notified by the usual postal card notice that all the 
property covered by said bill of lading was in New Bern, and that on 
or about 16 April he received from the defendant all the property cov- 
ered by the said bill of lading, except one box of clipping machines, the 
same marked short as per plaintiff's bill attached. 

“He further testified that he would not have received the notice un- 
less the freight had been in New Bern at the time. That when the other 
property covered by the bill of lading was delivered to him, or to his 
drayman, that one box of clipping machines was not delivered; that 
on 8 June the missing box of clipping machines was found in the At- 
lantic Coast Line warehouse in New Bern, and was delivered to him. 
The plaintiff offered the bill of lading dated 18 April, 1920, and the 
freight bill dated 15 April.” The bill of lading was introduced, show- 
ing an entire shipment, including the missing box. 

At the conclusion of plaintiff’s testimony there was motion for 
(164) nonsuit, overruled, and exception. 

Second, defendant then offered a prayer for instruction as fol- 
lows: “That if the plaintiff was notified on 15 April that the shipment 
had reached New Bern, and the jury find that the box that was not de- 
livered was in the warehouse at the time and not delivered to plaintiff 
until 8 June, that the defendant has transported the same in reasonable 
time, and they should answer the first issue ‘No.’” Prayer refused, and 
defendant excepts. 

There was verdict for plaintiff, and assessing his damages for delay 
at $39, amount allowed by the statute. Judgment, and defendant ap- 
pealed, assigning errors. 
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W. D. McIver for plaintiff. 
W. A. Towns and Moore & Dunn for defendant. 


Hoke, J. Under the statute as it formerly prevailed, Revisal of 
1905, sec. 2632, a penalty was imposed for unreasonable delay in the 
transportation of goods. Construing the statute in Alexander v. R. R., 
144 N.C. 93, the Court held that the term “transportation” did not in- 
clude a delivery to consignee at the point of destination, and if goods 
shipped by a carrier had been properly placed at the point of destina- 
tion, no penalty was incurred under the law for a negligent delay in de- 
livery from the car or warehouse of the company. Subsequent to the 
facts presented in that case, the Legislature amended the statute (Re- 
visal 1905, sec. 2632), and in ch. 461, Laws of 1907, provided: “That 
the act imposing a penalty for delay in the transportation of freight 
shall not be construed as referring only to delay in starting the goods 
from the station where received, but, in addition thereto, shall be con- 
strued to require delivery at its destination within the time specified.” 
And with the provision, ‘“That if the delay be incident to causes which 
could not have been foreseen in the exercise of ordinary care, and which 
were unavoidable, and these facts are established to the satisfaction of 
the justice of the peace or jury trying the cause, the defendant com- 
pany shall be relieved from the penalty,” ete. An amendment which 
has been included in C. &. 3516, and being part of the section on which 
the present action is instituted. 

A statute or amendment formally passed is presumed and if permis- 
sible should be construed so as to have some meaning, and unless the 
amendment referred to 1s intended to extend the penalty to cases of 
neghgent default in making delivery of freight to the consignee, it will 
be entirely without significance. This assuredly is the permissible and 
reasonable construction of the law, and we are of opinion that 
his Honor made correct decision in denying defendant’s prayer (165) 
for instructions. 

There is nothing in Wall v. R. R., 147 N.C. 407, that in any way 
militates against this interpretation of the statute. In that case the 
company was contending that the penal statute ceased to apply when 
it had placed the shipment, a ecarload lot, im the company’s yards at 
Winston-Salem, the point of destination. In disallowing the position, 
the Court said the statute continued to apply until the goods were in 
the company’s warehouse, and notice duly given. There was nothing 
to call the Court’s attention to the effect of the amendment so recently 
made, and as a matter of fact, this amendment did not apply to the 
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case as the facts determining liability had taken place and transaction 
terminated before the amendment to the law was made. 

We find no error in the record, and the judgment of the Superior 
Court is affirmed. 

No error. 


a PS 


FIRST NATIONAL BANK v. W. R. SAULS ET AL. 
(Filed 15 March, 1922.) 


1. Mortgages—-Title—Cancellation—Bills and Notes—-Assignment—Stat- 
utes. 

Where a note, secured by a mortgage, is assigned and pledged as collat- 
eral by the mortgagee to his own note, without an assignment of the mort- 
gage conveying title for the purpose of the security, but which was only 
left with the payee of his note, the legal title to the Jands remains in the 
mortgagee, who alone is authorized to cancel the mortgage. C. S. 2594 (1). 


2. Same—Registration—Notice., 

Where the lender of money accepts as collateral a note secured by mort- 
gage, in order to protect himself he must have the legal title transferred 
and assigned to him by a proper conveyance for the purpose, and have it 
registered as notice against subsequent conveyances fcr value, etc.; other- 
wise, the assignment of the note can operate on the ncte alone. 


8. Same—Mortgagees—Cancellation in Person—Exhibit of Instruments— 
Satisfaction. 


Only the mortgagee is entitled to have his mortgage canceled on the book 
in the office of the register of deeds, either in person, ©, 8. 2594 (1), or by 
the register of deeds upon the exhibition of the mortgaze and note properly 
endorsed by him. C. 8. 2594, subsecs. 2 and 3; and when the mortgagee can- 
cels the instrument in person, under subsec, 1, it is a complete release and 
discharge of the mortgage, subsec. 4, for in such case the statute does not 
require the exhibition of the mortgage and the note it secures. 


4, Same—~Collateral, 


The legal title to mortgaged lands is conveyed by the instrument to the 
mortgagee, and remains in him until transferred or assigned, for the pur- 
pose of the security or the cancellation of the instrument, C. S. 2594; and 
where the mortgagor has afterwards conveyed the fee-simple title to an- 
other, and receives a mortgage back to secure a note fcr the balance of the 
purchase price of which the same mortgagee becomes the holder, his per- 
sonal cancellation of the first mortgage, without producing it or the note it 
secures, is a complete discharge or release of the lien thereof, and where 
he borrows money after such cancellation, and hypothecates the note of the 
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second mortgage as collateral to his own, the lender for the purposes of the 
security, acting in good faith, has a prior lien on the lands. 


5. Mortgages—Deeds and Conveyances—Statutes—Connor Act. 


The Connor Act, requiring the registration of conveyances to give notice 
to subsequent purchasers, etc., includes mortgages within its terms. 


AppEAL by plaintiff from Cranmer, J., upon a controversy sub- 
mitted upon facts agreed at February Term, 1922, of CRAVEN. (166) 

The defendant J. L. Sauls, on 8 September, 1919, executed to 
Sauls & Lamb his notes for $6,000, secured by mortgage upon a tract 
of land in Craven County, which was duly registered 10 September, 
1919, and thereafter, on 18 November, 1919, the mortgagees obtained 
a loan of $4,000 from the plaintiff First National Bank of Kinston to 
which they delivered the mortgage notes aforesaid as collateral securi- 
ty, and left with the bank, without an assignment thereof, the mort- 
gage securing the notes. Thereafter, on 27 January, 1920, the mortga- 
gor, J. L. Sauls, executed a warranty deed for the same tract of land to 
Lafayette King and wife, who executed to Wiliam Dunn, Jr., trustee, 
a deed of trust thereon to secure the notes executed for the purchase 
money thereof. On 18 July, 1920, the mortgagees, Sauls & Lamb, in 
the first mortgage, canceled the record of the mortgage, which had been 
executed to them by J. L. Sauls on the record thereof in the register’s 
office of Craven by making this entry thereon: “This mortgage has been 
paid and satisfied in full. This 13 July. Sauls & Lamb, by R. W. Lamb. 
Witness, S. H. Fowler, register of deeds”; and thereafter they obtained 
a loan for $8,500 from the People’s Bank of New Bern by placing as 
collateral security for such loan the notes executed by King and wife, 
and secured by deed of trust above referred to. 

The said entry of satisfaction on the margin of the record of said 
mortgage given by said J. L. Sauls to Sauls & Lamb was made without 
the knowledge, consent, or authority of the plaintiff, and plaintiff did 
not discover such entry until about 8 December, 1921, just prior to the 
commencement of this action. 

The court adjudged, upon the facts agreed, that the loan made 
by the People’s Bank upon the notes secured by the King deed (167) 
of trust is protected by the cancellation of the mortgage, which 
was a prior mortgage to the King deed of trust until its cancellation, 
and held that such cancellation upon the record operated upon the 
mortgage and the record of registration for the discharge of this prior 
encumbrance. Appeal by plaintiff. 


R. A. Nunn for plaintiff. 
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Guion & Guion for defendant. 


Cruark, C.J. Upon the facts agreed there was no assignment of the 
mortgage of J. L. Sauls to Sauls & Lamb to the plaintiff First National 
Bank of Kinston, but the said mortgage was merely left by them with 
the cashier of the bank. Therefore the legal title of the land described 
in this moragage was never divested from the mortgagees, Sauls & 
Lamb. Williams v. Teachey, 85 N.C. 402. And under C. 8, 2594 (1), the 
mortgagees, Sauls & Lamb, still holding the legal title, were alone au- 
thorized to cancel the mortgage. 

The First National Bank of Kinston, with whom Sauls & Lamb left 
the notes which they held as mortgagees of J. L. Sauls, could have pro- 
tected itself by requiring the transfer and assignmert of the mortgage 
which conveyed the land therein described, and by registration of such 
assignment would have given notice to the world that as assignee of 
such mortgage this bank alone was authorized to make cancellation 
thereof. But in the absence of such notice, the mortgagees having en- 
tered cancellation thereof, this became an absolute release and dis- 
charge. 

The question above presented has been so fully and well considered 
by this Court in several cases, to wit: Weil v. Davis, 168 N.C. 298; 
Hayes v. Pace, 162 N.C. 288; Jones v. Williams, 155 N.C. 179; whicn 
have been cited with approval in Parrott v. Hardesty, 169 N.C. 669, 
that it is not necessary to look further for authority for the ruling there- 
in so clearly announced that there must be an assignment of a mort- 
gage on real estate, to operate upon the land described in the mortgage 
in order that the power of sale may pass to the assignee. If this is not 
done the legal title will remain in the mortgagee and the assignment of 
the notes can operate only on the notes. 

It follows that in this ease the legal title remained in Sauls & Lamb, 
the mortgagees, after the deposit of the mortgage notes and of the 
unassigned mortgage with the National Bank of Kinston and by virtue 
of C. 8. 2594, already cited, the mortgagees were authorized to make 
the entry of cancellation. 

The following is the language of C. 8. 2594: “Discharge of 

(168) record of mortgages and deeds of trust. Any deed of trust or 

mortgage registered as required by law may %e discharged and 
released in the following manner: 


“1. The trustee or mortgagee, or his or her legal representative, or 
the duly authorized agent or attorney of such trustee, mortgagee, or 
legal representative, may, in the presence of the register of deed or his 
deputy, acknowledge the satisfaction of the provisions of such deed of 
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trust or mortgage, whereupon the register or his deputy shall forth- 
with make upon the margin of the record of such deed of trust or mort- 
gage an entry of such acknowledgment of satisfaction, which shall be 
signed by the trustee, mortgagee, legal representative, or attorney, and 
witnessed by the register or his deputy, who shall also affix his name 
thereto. 


“2. Upon the exhibition of any mortgage, deed of trust, or other in- 
strument intended to secure the payment of money, accompanied with 
the bond or note, to the register of deeds or his deputy, where the same 
is registered, with the endorsement of payment and satisfaction ap- 
pearing thereon by the payee, mortgagee, trustee, or assignee of the 
same, or by any chartered active banking institution in the State of 
North Carolina, when so endorsed in the name of the bank by an officer 
thereof, the register or his deputy shall cancel the mortgage or other 
instrument by entry of ‘satisfaction’ on the margin of the record; and 
the person so claiming to have satisfied the debt may retain possession 
of the bond or mortgage or other instrument. But if the register or his 
deputy requires it, he shall file a reecipt to him showing by whose au- 
thority the mortgage or other instrument was canceled. 

“3, Upon the exhibition of any mortgage, deed of trust, or other in- 
strument intended to secure the payment of money by the grantor or 
mortgagor, his agent or attorney, together with the notes or bonds se- 
cured thereby, to the register of deeds or his deputy of the county 
where the same is registered, the deed of trust, mortgage, notes, or 
bonds being at the time of said exhibition more than ten years old, 
counting from the date of maturity of the last note or bond, the reg- 
ister or his deputy shall make proper entry of cancellation and satisfac- 
tion of said instrument on the margin of the record where the same is 
recorded, whether there be any such entries on the original papers or 
not. 


“4. Hivery such entry thus made by the register of deeds or his 
deputy, and every such entry thus acknowledged and witnessed, shall 
operate and have the same effect to release and discharge all the in- 
terest of such trustee, mortgagee, or representative in such deed or 
mortgage as if a deed of release or reconveyance thereof had been duly 
executed and recorded.” 


The language of subsection 4 thereof explicitly provides that 
such entry shall operate “to release and discharge all the interest (169) 
of the trustee or mortgagee” as fully “as if a deed of release or 
conveyance thereof had been duly executed and recorded.” 
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This matter is fully and clearly stated and held in Smith v. Fuller, 
152 N.C. 13. The People’s Bank of New Bern had the records of the 
county examined, and finding therein the mortgage to Sauls & Lamb 
properly canceled by the mortgagees, was absolutely protected in the 
loan made to the holders of the notes secured by the King deed of trust. 

In Morton v. Blades, 144 N.C, 34, the Court used this language, the 
opinion being written by the distinguished author of the Connor Act: 
“It appears from the statement of his Honor, in the case on appeal, that 
the plaintiffs, relied, in support of their motion, on the fact that the as- 
signment had not been registered. We concur with his Honor that as 
between the parties and their heirs it was aot required to be registered. 
Treating it as a deed of conveyance carrying the legal title, we know 
of no statute or decision requiring its registration, when the rights of 
no creditors or purchasers intervene.” In this case the notes secured 
by the mortgage were past due, and the mortgagees certified to the 
bank that they had been paid and satisfied and there was nothing which 
pointed to any transfer of the mortgage securing the same. 

The plaintiff’s counsel contends that in addition the bank should have 
required the mortgagee to produce the notes and mortgage. If the notes 
and mortgage had been paid the mortgagees would naturally not be in 
possession. They would legally have been delivered to the mortgagor, 
and there was nothing in the statute which required the creditor or 
purchaser to seek the mortgagor and inquire of him whether they had 
been paid. The second section of C. 8. 2594, requiring cancellation, ex- 
pressly provides that if not canceled by the mortgagee or trustee, that 
the mortgage or deed of trust, with the note secured, may be produced, 
and, if marked satisfied, the register of deeds shall mark the instrument 
canceled. Neither notes nor mortgages are required to be produced 
when the mortgagee in person makes or authorizes the cancellation. 

It would seem that this defect in the statute might be remedied by 
legislation so as to require that the notes and mortgage shall be produc- 
ed when the mortgagee enters the cancellation, but that is a matter for 
the legislative department. 

The statute is plain, and in the absence of fraud participated in by 
the creditor or purchaser, if the statute is followed tre creditor is pro- 
tected by the entry of cancellation of the mortgage which, if made in 
the manner provided in the statute, is conclusive. Certainly the Connor 
Act applies to the registration of mortgages as against creditors and 
purchasers for value, which are included in the term “conveyances.” 

Mortgages have been uniformly held by this Court to be con- 
(170) veyances of the legal title, and require the fcrmality of a con- 
veyance in their assignment as against purchasers for value, 
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and therefore, as against purchasers, the legal title vested in the mort- 
gagee comes within the provisions of the registration act. Any protec- 
tion against such result as has been produced in this case must be 
sought by appropriate action from the law-making department of the 
State. 

Affirmed. 


Cited: Guano Co. v. Walston, 187 N.C. 673; Trust Co. v. White, 
189 N.C. 283; Faircloth v. Johnson, 189 N.C. 483; Dunn v. Jones, 192 
N.C. 252; Crews v. Crews, 192 N.C, 683; Mills v. Kemp, 196 N.C. 312; 
Parham v. Hinnant, 206 N.C. 201; Harden v. Stockard, 214 N.C. 848; 
Insurance Co. v. Knox, 220 N.C. 787; Monteith v. Welch, 244 N.C. 419; 
Gregg v. Williamson, 246 N.C. 359. 





CORPORATION COMMISSION vy. FARMERS BANK AND TRUST 
COMPANY. 


(Filed 15 March, 1922.) 


1. Appeal and Error — Judgments — Fragmentary Appeals—Dismissal— 
Banks and Banking — Corporations — Receivers—Collateral——Collec- 
tion—Trusts. 

A bank borrowed money from one of its correspondent foreign banks, and 
hypothecated certain local papers as security, which the correspondent 
bank sent back to the borrowing bank in trust to collect and apply the 
proceeds to the indebtedness. The borrowing bank became insolvent and a 
receiver was appointed for it, who, after notice, and claims of creditors 
filed, refused the stated claim as a preference, and the court, passing upon 
the matter, sustained the exception and reserved judgment as to the other 
claims. There was evidence that the insolvent bank had collected some of 
the collateral, and had hypothecated other of the collateral to its note 
given to another bank for money borrowed: Held, the judgment rendered 
only as to this one claim was fragmentary, and will be dismissed. 


2. Same—Record—Suggestions—-Parties—Receivers—Reports. 


Upon this fragmentary and partially insufficient record, on appeal, and 
the case as presented thereon, the Supreme Court suggests that the second 
bank receiving the collateral sent for collection by the claimant bank be 
made a party to the suit; and that the report show the amount of indebted- 
ness to the bank claiming the preference, together with the entire amount 
of the collateral held by it as security for its indebtedness, and its value 
to the extent practicable. 
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AppkAL by receivers from Devin, J., at the November Term, 1921, of 
LENOIR. 

Civil action, heard on certain exceptions to report of a receiver. 

The record is so imperfect that it is difficult to make satisfactory dis- 
position of the cause, but it appears, we think, with sufficient certainty, 
that an action was instituted under the provisions of the Consolidated 
Statutes, to wind up the affairs of an insolvent bank, the Farmers Bank 
& Trust Company of La Grange, N. C., and a receiver was appointed. 

Notice was issued for all creditors to present their claims in writ- 
(171) ing before said receiver at a specified time and place. That said 
recelver appeared pursuant to said notice and considered and 

passed upon all claims that were filed. And thereupon said receiver 
made his report. And the same is in part in the present record, begin- 
ning with section 9. From which it appears that the Hanover Bank of 
New York claims a preference in the assets by reason of certain col- 
lateral sent to insolvent bank for collection, before its doors were clos- 
ed, under a trust agreement to collect and hold as security for an in- 
debtedness to this bank. It further appears in this excerpt from re- 
celver’s report that the insolvent bank, before it closed its doors, col- 
lected of this collateral the sum of $16,765, remitted to the Hanover 
Bank on account, $10,000, and retained the balance of $6,765, which 
was commingled with the assets of defendant bank. It further appears 
that of this collateral forwarded to the defendant there were renewals 
taken by the defendant to the amount of $9,100, which were not re- 
turned to the Hanover Bank, but hypothecated with the Atlantic Bank 
& Trust Company at Greensboro, N. C., as collateral for money loan- 
ed to defendant. The report of the receiver in effect ruled that there 
was no trust existent giving to the Hanover Bank a preferred claim on 
the assets, but said bank was only a general creditor to the amount of 
its debt and the assets so collected. On exception, this position was 
overruled by his Honor, who entered judgment declaring that said 
Hanover Bank was a preferred creditor to the amount of the $6,765 
balance of the amount collected from the collateral, and also to the 
extent of the $9,100 renewals, with interest, etc. The judgment making 
such disposition of the matter closing as follows: 


“The court reserves any ruling upon or consideration of the report of 
said receiver except such questions as are adjudicated herein, and con- 
tinues without prejudice the motion of the receiver that its report be 
now further considered.” 


From this judgment the receiver of the Farmers Bank & Trust Com- 
pany appealed, 
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Dickinson & Freeman for Hanover National Bank. 
Dawson, Manning & Wallace for J. G. Dawson, receiver. 


Hoke, J. From a perusal of the present record, it is clear that the 
appeal has been prematurely taken, and under the decisions applicable 
the same must be dismissed without prejudice to the rights of the 
parties in the premises. Cement Co. v. Phillips, 182 N.C. 487; Beck v. 
Bank, 157 N.C. 103; Pritchard v. Spring Co., 151 N.C. 249. 

In Cement Co. v. Phillips, supra, the position is strongly stated, and 
supported by numerous authorities, and in Pritchard’s case, supra, an 
action to wind up the affairs of an insolvent corporation, judg- 
ment had been entered disposing of exceptions to report, and (172) 
making distribution of part of assets, but such judgment not 
making final disposition of the matter, the appeal was dismissed. Speak- 
ing to the question in that case, the Court said: 

“In this condition of the record, and on the facts indicated, the 
Court is of opinion that the appeal has been prematurely taken, and 
that the same must be dismissed without prejudice. It has been the 
uniform ruling of this Court that when a reference has been entered 
upon, it must proceed to its proper conclusion, and that an appeal will 
only lie from a final judgment or one in its nature final. Brown v. Nim- 
ocks, 126 N.C. 808; Driller Co. v. Worth, 117 N.C. 515, and Haley v. 
Gray, 93 N.C. 195. 

“If a departure from this procedure is allowed in one case, it could 
be insisted upon in another, and each claimant, conceiving himself ag- 
grieved, could bring the cause here for consideration, and litigation of 
this character would be indefinitely prolonged, costs unduly enhanced, 
and the seemly and proper disposition of causes prevented.” 

There being only an excerpt from the receiver’s report, with no evi- 
dence or facts except as relevant to the claim of the Hanover National 
Bank and no entries showing what claims were presented, we are not 
in a position to act definitely upon the question, but consider it not 1m- 
proper to intimate that as now advised, it would seem to be necessary 
to a proper disposition of the questions involved in this litigation that 
the Atlantic Bank & Trust Company of Greensboro be formally made 
party to the proceedings. And that the report should disclose the 
amount of indebtedness of defendant to the Hanover National Bank, 
together with the entire amount, and as near as may be the value of all 
the collateral held by said Hanover Bank, as security for said indebt- 
edness. 

Appeal dismissed. 


Cited: Grocery Co. v. Newman, 184 N.C. 375. 
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K. A. MERRILL v. J. J. TEW. 
(Filed 15 March, 1922.) 


1. Contracts—Vendor and Purchaser—Breach—Evidence—-Questions for 
Jury—Trials. 

In the vendor’s action to recover the difference between the contract 
price of a carload shipment of potatoes and that obtained after he had 
taken possession and sold them to others upon the breach by the purchaser 
in refusing to accept the shipment, where the evidence is conflicting, a 
charge of the court making the defendant’s liability to depend upon wheth- 
er he had refused the shipment without just or legal cause is not erroneous. 


2. Same—lInspection—Resale by Vendor-——Damages. 


In an action by the vendor of a carload of potatoes for its purchase price 
arising from the wrongful refusal of the defendant to receive it upon al- 
leged breach of contract, the exception of defendant that the potatoes were 
to be inspected before the contract should become binding cannot be main- 
tained on appeal, when, under the charge of the court and the evidence, the 
jury have found against his contention. 


3. Evidence—Character—General Reputation—Vendor and Purchaser. 


Where the purchaser has been sued for breach of his contract in wrong- 
fully refusing to accept a carload of potatoes from the delivering carrier, 
and offers evidence tending to show that the potatoes were inferior in qual- 
ity to those he had purchased, his character or reputation as a dealer in 
potatoes is properly excluded, and when he has testified in his own behalf, 
only his character by general reputation may be shown. 


4. Contracts—Breach—Vendor and Purchaser—-Damages—Resale. 


Where the defendant has breached his contract in not receiving a car- 
load of potatoes from the delivering carrier, and the purchaser has taken 
possession for the purpose of selling them, he is only required to take due 
precaution to prevent damage to the purchaser in disposing of the shipment 
to others, or not to increase them beyond those that would naturally and 
reasonably result from the purchaser’s breach, and which were within the 
contemplation of the parties in making the contract. 


5. Same—Place of Resale. 

Where the purchaser has breached his contract in refusing to accept from 
the seller a shipment of potatoes, and the seller has sold them to others, in 
the exercise of reasonable care, skill, and prudence, the purchaser’s conten- 
tion that they should have been sold on his local market, and not sent to 
New York for the purpose, is untenable when the contract is silent on the 
subject, and it appears that it was not intended to be sold in the local 
market, but to be shipped beyond that point. 


AppEAL by defendant from Lyon, J., at the October Term, 
(173) 1921, of CARTERET. 

The plaintiff alleges that he sold to the defendant, and that 
the defendant purchased from him, a carload of potatoes about the 
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first of June, 1919. That the car contained 210 barrels at $7.10 a barrel. 
That the potatoes were primes or No. 1’s, that he raised eighty barrels 
himself, and bought from Dickinson one hundred and ten barrels, and 
from Springle twenty barrels, paying them $7 per barrel, to enable him 
to carry out his contract with the defendant. He alleges that he car- 
ried out his contract with the defendant. That these potatoes were in- 
spected by the local inspector and placed upon the car as directed by 
the defendant. 

The defendant, as plaintiff alleges, refused to accept the potatoes 
according to the contract, and after an attempt by the plaintiff to sell 
the potatoes on the local market, which he failed to do, he consigned 
the shipment, through Mr. Gibbs, to Philips & Sons, commission mer- 
chants, in New York, and received for them the sum of $693.58. 

This action is brought to recover the difference between the (174) 
contract price for the potatoes and the actual amount the plain- 
tiff received for the 210 barrels, when he sold them on the market. 

The jury returned a verdict in favor of plaintiff, and in response to 

the issues submitted to them as follows: 


“1. Did the plaintiff and defendant contract, as alleged in the com- 
plaint? Answer: ‘Yes.’ 


“9. Did defendant break said contract? Answer: ‘Yes.’ 


“3. What damage, if any, 1s plaintiff entitled to recover? Answer: 
‘$776.42, we mean the difference between what the potatoes sold for 
and $7 per barrel.’ ” 


Judgment was entered accordingly, and defendant appealed. 


C. R. Wheatly for plaintrff. 
Hf. L. Stevens and M. Leshe Davis for defendant. 


Waker, J. The foregoing statement sets forth the main features 
of the controversy. 

There was evidence that the defendant did not refuse to take the 
potatoes until just after he had received and read a telegram from New 
York indicating that the market had declined or was “going off.” The 
plaintiff testified that the defendant had toid him to load the potatoes 
on the car, and he would come to the railroad station and pay for them, 
but refused them after he had read the telegram. The defendant, on 
the contrary, testified that he had examined the lot of potatoes as well 
as he could under the circumstances and fourd them “off grade,” and 
not such as were sold to him. The carload consisted of some potatoes 
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which plaintiff had grown himself and two or more lots he had pui- 
chased from others at $7 per barrel to complete the shipment of 210 
barrels, and plaintiff further testified that they were “No. 1 primes,” 
that is, of the kind and quality he agreed to sell to the defendant; that 
he had complied with the contract in all respects, and that the defen- 
dant rejected the potatoes without any just or lawful excuse, but simply 
because he had learned by the telegram that the price was falling in 
the potato market at New York. 

Upon this, and other relevant evidence, the Court instructed the jury 
very broadly for the defendant. The court told the jury that “if they 
found from the evidence that the two hundred and ten barrels of po- 
tatoes were delivered according to the contract mace between plaintiff 
and defendant (if you find they made such a contract), and you fur- 
ther find that the defendant refused to pay for the potatoes, it will be 
your duty to answer the first issue ‘Yes.’ But if the potatoes were not 

according to contract, why, then, the defendant was not bound 
(175) to receive them —if there was not 90 per cent of them No. 1 

potatoes, as contracted for, there would be no breach of contract 
by defendant, but if you find that the potatoes, and all of them, the 
two hundred and ten barrels were 90 per cent No. 1 prime potatoes, as 
they were required to be, and that the defendant refused them for no 
other reason than that the market had declined, then you would an- 
swer the second issue ‘Yes.’”’ This charge placed the real issue between 
the parties squarely upon its merits, as 1t was only a question as to 
which party had testified truthfully about the matter, and the charge 
responded fully to the defendant’s requests for instructions, and, at 
least, substantially so. 

The plaintiff further testified that there were two barrels in the car 
which were put in there by mistake and were afterwards taken out, and 
that defendant was not charged for them, and that there were delivered 
to the defendant 210 barrels of good potatoes, such as were described 
in the contract, and that there was no reason, or excuse, for him to re- 
fuse to take them. 

It further appears in evidence that there was no stipulation that the 
potatoes should be first inspected before the contract was complete, but 
the jury found otherwise, as the court charged them that if inspection 
was required by the defendant before the contract should become bind- 
ing, the jury would answer the first issue “No,” and they answered it 
“Ves,” 

The testimony concerning Mr. Tew’s representation “as to his deal- 
ings in potatoes” was properly excluded. His character, or reputation, 
was not involved in the issue, and the question was therefore incom- 
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petent. McRae v. Lnlly, 23 N.C. 118, at 120; Heileg v. Dumas, 65 N.C. 
214, at 215; Marcom v. Adams, 122 N.C. 222; Fowled v. Ins. Co., 6 
Cowan (N.Y.), 73. It was competent to prove Mr. Tew’s character 
by general reputation. Speaking of evidence such as was offered in this 
ease, In a civil action, it has been said that “if such evidence is proper, 
then a person may screen himself from the punishment due to fraudu- 
lent conduct, till his character becomes bad. Such a rule of evidence 
would be exeremely dangerous. Every man must be answerable for 
every improper act, and the character of every transaction must be 
ascertained by its own circumstances, and not by the character of the 
parties.” And to the same effect is Thompson v. Bowie, 4 Wallace 
(U.S.), 470. 

Upon the question of damages the charge could not have been con- 
celvably more favorable to the defendant. He had unjustly and illegally 
repudiated his contract, as the jury have said, and his Honor required 
the Jury to find that the defendant had not only resold the potatoes, in 
the exercise of ordinary prudence and reasonable care, and with proper 
regard for the defendant’s interests, but that he had taken due precau- 
tion to prevent damage, or any increase of damage, beyond that which 
naturally and reasonably resulted from the breach of the con- 
tract, and was within the contemplation of the parties. The (176) 
court further charged upon the damages that if there was a 
breach of the contract by the defendant, and the plaintiff kept posses- 
sion of the potatoes in order to sell them for defendant’s account, he 
was bound to do so with reasonable care, skill, and prudence, and if 
he put them in the market for sale, in the exercise of ordinary care 
and diligence, he would be entitled to recover the difference between 
the contract price and the market price, or what by reasonable and 
proper effort he was able to realize from a sale of the potatoes in open 
market. 

The defendant contends that they should have been sold in Beaufort 
where they were delivered to the defendant, but the evidence does not 
show that they were delivered there with any agreement or understand- 
ing that they should remain there or be sold in that place; on the con- 
trary, what evidence there is bearing on this question tends to show 
that they were intended to be shipped beyond Beaufort for sale, and 
presumably in New York, which market evidently controlled prices in 
the locality of Beaufort. 

The Jury have found that the defendant broke the contract between 
him and the plaintiff for the sale and purchase of the potatoes, and his 
purpose now is to cast all of the risk of any loss by a resale upon the 
plaintiff, assuming none of it himself, though his own breach of the 
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contract brought about the necessity for the sale. The plaintiff testified 
that he could not sell the potatoes advantageously in Beaufort, where 
the market price responding to that generally had declined, so that, be- 
ing already loaded in the car for the purpose, they were shipped to New 
York and placed in the eare of his commission merchant, or broker, for 
resale, and the jury have found that in this respect the plaintiff exer- 
cised proper care and diligence in putting them on the best market, as 
soon as possible, and in selling them. The resale was fair, made in good 
faith, and in a mode best calculated to produce the real value of the 
goods, or the best price fairly and reasonably obtair.able by the proper 
observance of the general usages of trade and a compliance with the 
general requisites of a resale, which should measure the rights and in- 
juries of the parties. Sawyer v. Dean, 114 N.Y. 467; 24 R. C. L., sees. 
379 and 380. If the plaintiff resold the goods for o1s own account or 
benefit, the evidence tends to prove that he acted prudently and with 
perfect good faith, and otherwise conducted himself throughout the 
transaction in compliance with the custom of the trade in such matters, 
and for the best advantage of the defendant, the defaulting buyer, 
keeping the resultant damages within proper bounds. 

The case was correctly tried, and defendant hes no just or legal 
ground for complaint. 

No error. 


Cited: Hutchins v. Davis, 230 N.C. 72. 





(177) 
SALLIE B. PIERCE v. HENRY E. FAISON, EXEcUTOR, ET AL. 
(Filed 15 March, 1922.) 


1. Executors and Administrators—Account and Settlement—dActions. 


In this action for an accounting and final settlement by an executor: 
Held, a statement of account of debts and credits filec! by the executor Was 
not in the form of a regular final account, and further, the matters alleged 
were not more than an unfulfilled promise for a final settlement, and in- 
sufficient according to the requirements of the law as a final account. 


2. Same. 
Where an executor or administrator fails to file his final account for two 
years after his appointment, the law makes the demand for those entitled 
to the estate, and at the end of this period an action will lie at the in- 
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stance of any one interested to have the executor or administrator account 
in settlement of the estate. 


Same—Limitation of Actions. 
Where a person is interested as distributee or beneficiary in the estate of 
a deceased person, and fails to bring his action against the personal repre- 
sentative for ten years, his right of action is barred ten years from the ex- 
piration of the two years period in which he has failed to file his final ac- 
count, as the law provided. 


Same-—Statutes—Interpretation. 


The statute barring the right of one having an interest in the estate of a 
deceased person after ten years, enacted by Laws 1891, ch. 1138, repealing 
sec. 186 of The Code, applies to the right to an accounting by the executor 
or administrator, where the right existed theretofore, and the period pre- 
scribed by the statute has since run. 


Same—Pleadings—Answer. 

Where those having an interest in the estate of a deceased person have 
failed to bring an action for an accounting and settlement within the period 
allowed by the statute of limitations, objection by the personal representa- 
tives can only be taken by answer. 


Same—Trusts. 

Where the answer of the personal representatives of a deceased person 
have unsuccessfully pleaded the statute of limitations in an action for an 
accounting and settlement with those having an interest in the estate of the 
deceased, the defendant is liable to an accounting for any trust funds in 
his hands, not thus barred. 

Same—Burden of Proof. 


The plaintiff having an interest in the estate of a deceased person has the 
burden of showing that the statute of limitations has not run in his action 
for an accounting and final settlement, when such statute is pleaded in the 
answer. 


Same—Interpretation of Pleadings. 

The answer of the personal representative of a deceased person will be 
liberally construed in his favor to ascertain whether he has sufficiently 
pleaded the statute of limitations to an action brought against him for a 
final accounting and settlement of the estate of the deceased: Held, that 
the plea was sufficient in this case. 


Same—Issues—Questions for Jury—Trials. 
Where the answer, in an action against the personal representative of a 
deceased, is sufficient to raise the plea of the statute of limitations, a ques- 
tion of fact is raised for the jury to determine. 


10. Executors and Administrators—Account and Settlement—Limitation 


of Actions—Statutes. 


C. 8. 445, limiting the time for the bringing of an action to ten years, 
and applying to an action against an executor or administrator for a final 
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accounting and settlement, is not affected by the provisions of C. S. 395, as 
to actions on their official bonds. 


APPEAL by defendant from Devin, J., at the September Term, 
(178) 1921, of DuPLrIn. 

This action was brought in the court below for an account and 
final settlement with Henry EH. Faison, executor of Henry W. Faison, 
deceased, but is described by the plaintiff as a su‘t to surcharge and 
falsify his accounts. It is alleged that Henry W. Faison died in De- 
cember, 1885, leaving a will, which was duly admitted to probate, and 
the two executors named therein, Henry E. Faison and Martha W. 
Faison, duly qualified as such in January, 1886. 

It is stated that no regular accounts were filed by Henry E. Faison 
and Martha W. Faison as executor and executrix, the latter having 
died in 1910. It appears in the record that in response to a citation is- 
sued by the clerk of the Superior Court of Duplin County the defen- 
dant H. E. Faison, as surviving executor, filed what purports to be an 
account of debits and credits, and showing “a balance due by the ex- 
ecutors of $4,516, but this paper is not in the form of a regular final 
account, but is more of a memorandum of the items of debit and 
credit, and could hardly be called a final account as the law requires 
to be filed. 

The defendant pleaded what is termed “a final account and settle- 
ment” with the plaintiff and the other parties interested in the estate. 
The defendant Henry E. Faison, executor, alleges that he and the 
plaintiff and the others entitled to an interest in the estate came to a 
settlement in regard to the same, and it was agreed finally that the 
plaintiff owed at least a balance of $2,000 to the estate, or that much 
more than her share thereof, which sum of $2,000 it was agreed should 
be paid by plaintiff to the executor, for the younger children to whom 
it was due, in final settlement, which was not done until a judgment 
was rendered at February Term, 1914, of Duplin Superior Court, affirm- 
ed in the Supreme Court, on appeal, 21 October, 1914, when the sum of 
$2,000, with accrued interest, amounting to $3,800, was paid into the 

office of the clerk of the Superior Court to await the final deter- 
(179) mination of this action, and upon his filing a bond for the same, 

the said money was paid over to Henry E. Faison as executor, 
who, as plaintiff alleges, paid the same over to William Faison, Perey 
Faison, and Winnifred Faison, but plaintiff alleges that this was wrong- 
ful, and unlawful, which the defendant executor denies. 

The court declined to submit the followmg issues upon the two pleas: 
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“1. Was there a settlement between the executor and plaintiff at 
the time she bid off the lands at $2,000, that the balance of the debts 
due on said judgment should not be collected, and that in consideration 
of this settlement it was agreed that she had received her full share of 
the personal estate, and that the $2,000 due on the land sale should be 
paid over to the minor children, as alleged in the answer? 


“2. Is the plaintiff's cause of action barred by statute of limita- 
tions?” 


Defendant H. E. Faison, executor, appealed. 


Stevens, Beasley & Stevens for plaintiff. 
H. D, Wiliams and G. R. Ward for defendant. 


WALKER, J., after stating relevant matters, as above: The facts 
are so indefinitely stated in the pleadings that it is difficult, 1f not im- 
possible, to arrive at any just or accurate conception of the merits of 
this case. It does not seem, from the slight information we ean gather 
from the pleadings, that there has been any formal and final settlement 
between the defendant and those interested in the estate. It was noth- 
ing more than a promise on the part of the plaintiff to do something 
which it 1s alleged by the defendant, she failed to do, and hardly more 
than a negotiation for a settlement. His Honor, therefore, ruled correct- 
ly as to the plea of a final settlement. | 

As to the statute of limitations: We are not so clear as to this plea, 
because the facts are so meagerly stated. Ws said, by the Chief Justice, 
in Brown v. Wilson, 174 N.C. 668, at 670, quoting from Edwards v. 
Lemmond, 1386 N.C. 330: “At the end of two years the law makes the 
demand and puts an end to the express trust, though no express de- 
mand is made by any party interested upon the executor or adminis- 
trator. He is in default, and an action will lie at the end of the two 
years at the instance of any one entitled to have an account in settle- 
ment of the estate. Self v. Shugart, 185 N.C., at bottom of page 194. It 
is familiar learning that the statute begins to run whenever the party 
becomes liable to an action if the plaintiff is under no disability. Eller 
v. Church, 121 N.C. 269. There having been no action begun within ten 
years, during which actions could have been brought, this action is 
barred by The Code, sec. 158. Hunt v. Wheeler, 116 N.C. 424. In 
Wyrick v. Wyrick, 106 N.C. 84, this was intimated and was re- 
affirmed in Kennedy v. Cromwell, 108 N.C. 1. Grant v. Hughes, (180) 
94 N.C. 231, and Bushee v. Surles, 77 N.C. 62, relied on by the 
plaintiff, were both cases where the original administration began un- 


192 IN THE SUPREME COURT. [183 


PIERCE v, FAISON. 


der the law prior to The Code, as is stated by Davis, J., in Woody v. 
Brooks, 102 N.C. 344. The same is true of Phifer v. Berry, 110 N.C. 
463. At that time such actions were governed by the former law. The 
Code, sec. 186; Brittain v. Dickson, 104 N.C. 547. But section 136 has 
been repealed by Laws 1891, ch. 113, and the statute of limitations pre- 
scribed by The Code is applicable to this case, though original adminis- 
tration was taken out in 1866.” 

The right of action for legacies and distributive shares, or to have 
an accounting with an executor and a settlement, accrues two years 
from his qualification. Rev., secs. 144 and 147. The executor is required 
to distribute and pay over the assets to those entizled thereto at that 
time, and if he fails to do so, they may sue for the same. Rev., sec. 360, 
ch. 12, provides that civil actions can only be commenced within the 
periods prescribed in this chapter, after the cause cf action shall have 
accrued, except where in special cases a different limitation is prescribed 
by statute. But the objection that the action was not commenced with- 
in the time limited can only be taken by answer. The Code, sec. 138; 
C. C. P., sec. 17. It was upon those sections that the cases above cited 
were decided. Whether the statute of limitations bars this action we 
cannot decide until we know all the facts, which are not now before us. 
It may be that it is not barred, and that defendant is liable to account 
for any trust funds in his hands, but he says that there are none such, 
as he had fully accounted for them and paid them over to the proper 
persons entitled to receive them. 

It is well settled by us that when the statute is pleaded, the burden 
is then upon the plaintiff, or party against whom it is set up, to show 
that his action was commenced within the time limited by the law, and 
not upon the defendant, or the one who pleaded it, to show the con- 
trary. House v. Arnold, 122 N.C. 220; Houston v. Thornton, Ibid, 365; 
Hooker v. Worthington, 134 N.C. 283, at 285; Gupton v. Hawkins, 
126 N.C, 81; Sprinkle v. Sprinkle, 159 N.C. 81; Ditmore v. Rexford, 
165 N.C. 620. This being so, it was not prover to deny the plea without 
a trial. It may be admitted, however, that if defendant, as executor, 
has any of the trust funds in his hands and plaintiff shows that her ac- 
tion was brought in time, he will have to account for them. But it is 
to be fairly inferred from his answer that there are none now in his 
possession, he having fully accounted for them. But the evidence will 
reveal the true state of the case, and until it, or proper findings of the 
facts are before us, we are unable to say what is the executor’s liability, 

if any, and if any, how much. We are required to give the de- 
(181) fendant’s answer a liberal and favorable construction, for the 
purpose of ascertaining its meaning, though informally express- 
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ed (Blackmore v. Winders, 144 N.C. 215; Brewer v. Wynne, 154 N.C. 
467), and thus considered, it raises an issue as to the statute of hmita- 
tions, with the burden upon the plaintiff to show that she is not barred. 
If not barred, she will be entitled to have the referee proceed, under 
the order of the court, to take and state the account, with his conclu- 
sions of fact and law. 

It may well be added that C. 8S. 489, subsec. 2 (Rev., sec. 393), and 
C. 8. 441, subsec. 6 (Rev., sec. 395), relate to actions against executors, 
administrators, ete., on their official bonds, and not against an executor, 
administrator, ete., for a simple account and settlement. Defendant is 
relying, in this case, as we infer, on C. S., 445 (Rev., sec. 399; C. C. P., 
sec. 87), and the other statutes specially mentioned in his answer. 

There was error on the plea of the statute of limitations, and, as to 
that plea a new trial is ordered. 

New trial. 


Cited: Washington v. Bonner, 203 N.C. 252; Insurance Co. v. Motor 
Lines, 225 N.C. 591. 





E. B. CAPPS, ADMINISTRATOR v. ATLANTIC COAST LINE RATLROAD 
COMPANY. 


(Filed 22 March, 1922.) 


1. Railroads—Employer and Employee—Commerce—Federal Employers’ 
Liability Act. 

In an action to recover for the wrongful death of the plaintiff’s intestate 
under the Federal Employer’s Liability Act, if must be alleged and shown 
that the intestate, when the injury occurred causing his death, was engag- 
ed in the course of his employment in doing some act in relation to inter- 
state commerce, as well as that his employer was also therein engaged with 
regard to the subject-matter of the action. 


2. Same—Statutes—Courts—Conflict of Laws—Jurisdiction. 

The Federal Employers’ Liability Act, in its application to a recovery of 
damages of a railroad company for a wrongfui death, operates in relation 
to interstate commerce, while a State statute, not in accordance therewith, 
operates in relation in intrastate commerce, the jurisdiction of each being 
exclusive in its respective field. 


83. Same — Pleadings—Amendments—Actions——Conditions——Precedent — 
Limitation of Actions, 

Where a State statute gives a right of action to the personal representa- 

tives of the intestate against a railroad company, for a wrongful death not 
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existing either under the common law or the Federal Employer’s Liability 
Act, upon the express condition that action be commenced within twelve 
months therefrom, the lapse of the statutory time not only bars the remedy 
but destroys the liability; and where the plaintiff has erroneously alleged 
a cause of action under the Federal statute alone, aad attempts, after the 
expiration of the twelve months, by amendment, to set up a cause under 
the State law, the amendment will not relate back to the commencement of 
the action, but will be regarded in effect as a new and independent cause, 
the right to which the plaintiff has lost by his delay. 


4, Pleadings—Amendments—<Actions—Statutes—Limitation of Actions. 


The principle by which a new cause of action may be introduced by 
amendment to the original complaint must be construed in connection with 
the right of the defendant to plead the statute of limitations, where the 
amendment in question amounts to a departure in pleading. 


5. Railroads — Employer and Employee — Master and Servant — Federal 
Employers’ Liability Act — Statutes——Wrongful Death—Limitation of 
Actions—Conditions Precedent. 

A statute of Virginia gave a special right of recovery against a railroad 
for wrongful death upon condition of bringing action in twelve months, or 
upon action brought and terminating without adjudication of its merits, it 
required the plaintiff to bring his second action within whatever balance of 
the period that may then remain of the stated time. In plaintiff’s action in 
our courts, an amendment under defendant’s objection was allowed plain- 
tiff to his original cause laid under the Federal Employers’ Liability Act, 
thereafter removed to the Federal Court, which held the plaintiff, not hav- 
ing brought his action in twelve months, had lost his right wnder the 
Virginia statute, and further holding that the cause did not lie under the 
Federal law. Plaintiff then took a voluntary nonsuit, and within twelve 
months brought his action in our State court solely under the Virginia 
statute, whereunder the cause thereof had arisen: Held, by the voluntary 
nonsuit, and the lapse of time, plaintiff’s right under the statute sued on 
had been lost by him. The construction of the Virginia courts of the statute 
in question is applied herein. 


CLARK, C.J., dissenting. 


APPEAL by defendant from Allen, J.. at November Term, 1921, 
(182) of Wiuson, 

Civil action to recover damages for an alleged negligent in- 
jury and wrongful killing. From a verdict and judgment in favor of 
plaintiff, the defendant appealed. 


O. P. Dickinson for plaintiff. 
F.S, Spruill and Carl H. Davis for defendant. 


Stacy, J. The following statement of the case will suffice for our 
present decision: 
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The plaintiff’s intestate, I. M. Williamson, was employed as a car- 
penter by the Atlantic Coast Line Railroad Company, and on 16 Au- 
gust, 1915, “while making investigation as to how to repair a 
section of the steps of a coal chute” at South Richmond, Va., he (183) 
received injuries from which he died three days thereafter, 19 
August. 

On 15 May, 1916, plaintiff instituted suit in the Superior Court of 
Wilson County, North Carolina. Complaint was duly filed, specifically 
setting up a cause of action based on the Federal Employers’ Liability 
Act, and alleging that, at the time of the injury, both the plaintiff’s in- 
testate and the Atlantic Coast Line Railroad Company were engaged 
in interstate commerce. The defendant answered, denying lability, and 
further alleging that plaintiff’s intestate, while in its employ, was not 
engaged in any work of interstate commerce. In deference to this de- 
nial and allegation, the plaintiff thereafter, on 28 June, 1917, more 
than twenty-two months after the death of the decedent, upon motion 
and over defendant’s objection, was permitted to set up, by way of 
amendment to the original complaint, an additional or new cause of 
action, based on a statute of the State of Virginia, giving a right of 
action for wrongful death. Upon motion of defendant, the case was 
then removed to the District Court of the United States for the East- 
ern District of North Carolina; and thereafter, in said District Court, 
the defendant answered, setting up that the cause of action based on 
the Virginia law had expired by the very terms of the Virginia statute, 
since the complaint showed on its face that plaintiff’s intestate died on 
19 August, 1915, more than twelve months prior to the filing of said 
amendment. The act invoked and upon which the amendment is based 
provides that “Every such action shall be brought by and in the name 
of the personal representative of such deceased person, and in twelve 
months after his or her death.” Pollard’s Code of Virginia, 1904, sec. 
2908. 

It was held in the Federal District Court that the complaint had set 
out two causes of action: one based on the Federal Employers’ Liability 
Act and the other on the statute of the State of Virginia; and further, 
that the latter cause of action had not been instituted within twelve 
months after decedent’s death, and was therefore barred by the Vir- 
ginia statute. The plaintiff then, and in said District Court of the 
United States, on 11 June, 1918, suffered a voluntary nonsuit upon the 
cause of action based on the Virginia statute. The original cause was 
then remanded to the Superior Court of Wilson County for trial. 

Thereafter, on 12 May, 1919, within twelve months after the judg- 
ment of nonsuit in the United States District Court, as above set out, 
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and while the original suit was still pending, the plaintiff issued a new 
summons against the defendant herein, and on 25 June, 1919, following, 
filed his complaint setting out two causes of action in identically the 
same language as that used in the complaint and amendment thereto 

filed in the original suit. The defendant, on 20 February, 1920, 
(184) filed answer to the complaint in this second action, but made no 

objection to the plaintiff prosecuting two separate and inde- 
pendent suits in the same court at the same time with pleadings exactly 
alike. 

At the Fall Term, 1919, of Wilson Superior Court, the original suit, 
based on the Federal Employers’ Liability Act, was called for trial. A 
judgment as of nonsuit was entered upon the ground that plaintiff him- 
self was not engaged in work of the character of interstate commerce 
at the time of his injury. This was affirmed on appeal, and is reported 
in 178 N.C. 558. The plaintiff then applied to the Supreme Court of 
the United States for a writ of certiorart to have said judgment re- 
viewed, which said writ was denied in the summer of 1920. 

Subsequently, at the May Term, 1921, of Wilson Superior Court, the 
ease at bar was called for trial; and the defendant’s plea in bar and 
motion to dismiss were overruled; from which ruling the defendant 
appealed to this Court, but said appeal was dismissed as premature. 
Capps v. R. R., 182 N.C. 788. 

Finally, at the November Term, 1921, of Wilson Superior Court, this 
case again came on for trial, and was heard before his Honor, Allen, J., 
and a jury. Upon motion of the defendant, his Honor dismissed the 
cause of action based on the Federal Employers’ Liability Act, for 
that all the matters and things therein set out ancl complained of had 
been fully adjudicated and previously determined. The defendant also 
moved to dismiss plaintiff’s second cause of action, based on the Vir- 
ginia statute, upon the ground that the same had not been set up or 
begun within one year from the death of plaintiff’s intestate, and that 
the action could not, therefore, be maintained. This motion was over- 
ruled, and the cause submitted to a jury, which resulted in a verdict for 
the plaintiff. From the judgment rendered thereon, defendant appealed. 

The theory upon which his Honor below allowed a recovery herein 
is set out in the judgment of the Superior Court as follows: 


“The defendant, in apt time, renewed its motion heretofore made to 
dismiss the complaint as to the second cause of action, which is laid 
under the statutes of the State of Virginia, as appears in the complaint, 
for that the said second cause of action is a new cause of action, and 
not a mere amendment to the original complaint, ard that the same not 
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having been filed within one year after the death of decedent, is barred 
by the statute. The court overruled this motion, holding as a matter of 
law that the cause of action set out in the three pleadings of the 
plaintiff, v2z., the original complaint filed in the first suit, the alleged 
amendment thereto, and the complaint filed in the second suit, is one 
and the same, and submitted the issues to the jury upon the second 
cause of action. The defendant duly excepted.” 


The complaint in the first suit was based on the Federal Em- 
ployers’ Liability Act. The amendment to the complaint, filed in (185) 
that proceeding, set up a cause of action based on the Virginia 
law. The judge of the United States Court, ruling on defendant’s plea 
in bar, held that the cause of action, based on the Virginia statute, had 
not been instituted within twelve months after decedent’s death, and 
hence was barred by the limitation contained in the statute under 
which it was brought. After this ruling, the first suit proceeded to final 
judgment without further amendment, and resulted in a judgment of 
nonsuit, as heretofore noted. 

The present suit, as shown by the record, was instituted 12 May, 
1919, more than three years after Williamson’s death. Speaking to the 
question as to when suit must be brought, under the Virginia statute, 
the Supreme Court of that State, in Dowell v. Cox (Va.), 62 S.E. 272, 
held: “That when the declaration in an action for death by wrongful 
act shows on its face that the death occurred more than twelve months 
before action brought, advantage may be taken of the limitation by 
demurrer. This conclusion is clearly correct, because, in such cases, the 
limitation affects the right as well as the remedy.” And to like effect is 
the holding of the same Court in Manuel v. Norfolk & W. Ry. Co., 99 
Va. 188. Our own decisions, dealing with a similar statute, are in full 
accord with the doctrine announced in the Virginia cases. In Taylor 
v. Iron Co., 94 N.C. 525, referring to the Imitation contained in the 
North Carolina statute which allows a recovery for wrongful death, it 
was said: “This is not strictly a statute of limitation. It gives a right 
of action that would not otherwise exist, and the action to enforce it 
must be brought within one year after the death of the testator or in- 
testate, else the might of action will be lost. It must be accepted in ail 
respects as the statute gives it.” 

The cause of action sought to be enforced in this proceeding was not 
known at the common law. It was essential, therefore, that it should 
be based on some applicable statute. There was a Virginia statute on 
the subject, and also the Federal Employers’ Liability Act. But these 
two laws dealt with different kinds of commerce, and occupied different 


198 IN THE SUPREME COURT. [183 





Capes v. R. R. 


though contiguous spheres. St. Louis, etc., R. Co. v. Seale, 229 US. 156. 
If the Federal statute were applicable, the State statute was excluded 
by reason of the supremacy of the former law. Michigan C. R. Co. v. 
Vreeland, 227 US. 59; Renn v. R. R., 170 N.C. 128, and cases there 
cited. ‘“‘Had the injury occurred in interstate commerce, as was alleged, 
the Federal act undoubtedly would have been controlling, and a re- 
covery could not have been had under the common or statute law of 
the State; in other words, the Federal act would have been exclusive in 
its operation, not merely cumulative.’ Wabash R. Co. v. Hayes, 234 

U.S. 86. Conversely, if the State statute were applicable, the 
(186) Federal law was not pertinent. Mondou v, R. R., 223 US. 1. 

“There can be no doubt that a right of recovery under the Fed- 
eral act arises only where the injury is suffered while the carrier 1s en- 
gaged in interstate commerce and while the employee is employed by 
the carrier in such commerce.” R. R. v. Behrens, 233 U.S. 473. The two 
statutes, Federal and State, operated in different fields, the one in inter- 
state commerce and the other in intrastate commerce, and each was 
controlling and exclusive in its respective field of operation. The plain- 
tiff, at first, elected to sue under the Federal Employers’ Liability Aci, 
and specifically alleged a cause of action arising thereunder. He failed 
to prove his case as laid in interstate commerce. Capps v. A. F., 178 
N.C. 558. His second cause of action, based on the Virginia statute, was 
not pleaded or set up until more than twenty-two months after the 
death of his intestate. This right of action was therefore barred at that 
time, or rather lost, as it did not extend bevond the period fixed in the 
statute. Philips v. Grand Trunk, etc., Co., 236 U.S. 662. 

“There can, of course, be no doubt of the genera] principle that mat- 
ters respecting the remedy — such as the form of the action, sufficiency 
of the pleadings, rules of evidence, and the statute of hmitations — de- 
pend upon the law of the place where the suit is brought. But matters 
of substance and matters of procedure must not be confounded because 
they happen to have the same name. For example, the time within 
which a suit is brought is treated as pertaining to the remedy. But this 
is not so, if by the statute giving the cause of action, the lapse of time 
not only bars the remedy, but destroys the liability.” Central Vermont 
Ry. Co. v. White, 238 U.S. 507. 

It follows, therefore, that under the Virginia law, suit must be 
brought within one year from the death, or else the lability and right 
of action cease to exist, and this was not done in the case at bar. Dowell 
v. Cox, supra. 

But passing over, for the present, any question as to whether plaintiff 
had the right to institute this action while another suit between the 
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same parties and arising out of the same inquiry (if it be “one and the 
same’’ cause of action) was pending in the same court, the fact remains 
that the first reference made by plaintiff to the Virginia statute in any 
complaint, or amendment thereto, was the amendment to the onginal 
complaint, which amendment was allowed, over defendant’s objection, 
on 28 June, 1917, more than twelve months after the death of William- 
son. Hence, on 28 June, 1917, when plaintiff for the first time set up an 
action under the Virginia statute, by the terms of which alone he could 
proceed, he was too late by more than ten months. 

Clearly, there were two causes of action set up and alleged by 
the plaintiff. A change from the one to the other not only involv- (187) 
ed a change from fact to fact— from interstate to intrastate 
commerce — but also a change from law to law — from the Federal to 
the State statute. Union Pac. R. Co. v. Wyler, 158 U.S. 285. Thus the 
amendment filed in the original proceeding, alleged a new and inde- 
pendent cause of action, and was therefore a departure from the initial 
pleading. “A departure may be either in the substance of the action or 
defense, or the law on which it is founded; as if a declaration be found- 
ed on the common law, and the replication attempt to maintain it by a 
special custom, or act of Parliament.” 1 Chitty on Pleading, pp. 674, 
675. 

Tt is the general rule, and consistently held with us, that a new cause 
of action may be introduced by way of amendment to the original 
pleadings; but the established lhmitation on the operation of its rela- 
tion to the commencement of the suit is that if the amendment intro- 
duce a new matter, or a cause of action different from the one first pro- 
pounded, and with respect to which the statute of lmitations would 
then operate as a bar, such defense or plea will have the same force 
and effect as if the amendment were a new and independent suit. King 
v. R. R., 176 N.C. 301; Belch v. R. R., 176 N.C. 22; McLaughlin v. 
R. R., 174 N.C. 182; R. R. v, Dill, 171 N.C. 176, and cases there cited; 
Deligny v. Furmture Co., 170 N.C. 197; Fleming v. R. R., 160 N.C. 
196, and Union Pac. Ry. Co. v. Wyler, supra. 

The case of Mitchell v. Talley, 182 N.C. 683, contains nothing which 
would tend to militate against our present decision. The question there 
presented was whether an attachment would lie in an action for injury 
to the person resulting in death. We held that it would, under the broad 
and comprehensive terms of the sections of the Consolidated Statutes 
relating to attachments. The two cases are scarcely related; they are 
easily distinguishable. 

But conceding, for the sake of argument, that by eliminating or treat- 
ing as surplusage the allegation touching the subject of interstate com- 
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merce in the original complaint, and holding that, without this allega- 
tion, it may be considered as containing a defective statement of a 
good cause of action under the Virginia law, subject to be cured by 
amendment, under authority of Lassiter v. R. R., 186 N.C. 89; yet, even 
in this event, the plaintiff is confronted with an insurmountable ob- 
stacle under the terms of the Virginia statute with respect to the insti- 
tution of a second suit after the abatement or dismissal, without a 
determination of the merits of the previous action. In this respect, the 
Virginia law is different from the law of North Carolina. Sec. 2903, 
Pollard’s Code of Virginia, already mentioned, further provides: “But 
if any such action is brought within said period of twelve months after 

said party’s death, and for any cause abates or 1s dismissed 
(188) without determining the merits of said action, the time said ac- 

tion is pending shall not be counted as any part of said period 
of twelve months, and another suit may be brought within the remain- 
ing period of said twelve months as if such former suit had not been 
instituted.” 

It will be noted that, under the terms of this statute, the plaintiff is 
not given twelve months after the abatement or clismissal, without a 
determination of the merits of the first suit, within which to bring his 
second action, but only the remaining period of the twelve months 
which had not elapsed prior to the filing of the first suit; or, in other 
words, the time during which the first suit is pending is not to be count- 
ed in determining the period of twelve months from the date of dece- 
dent’s death. This being the correct interpretation of the Virginia law, 
as declared by the Supreme Court of that State, it will be observed that 
the plaintiff did not start his first suit until nearly nine months after 
the death of his intestate. Then, on 11 June, 1918, he voluntarily sub- 
mitted to a judgment of nonsuit on his second cause of action, or the 
one set up under the Virginia statute. Regardless as to how we may 
treat the allegations of the original complaint, with respect to this cause 
of action, they were clearly withdrawn for any such purpose when the 
plaintiff was nonsuited upon his own motion. He then had only three 
months and three days within which to bring another suit — eight 
months and twenty-seven days having elapsed before the institution of 
the first suit; and his second action, which is the case at bar, was not 
instituted until 12 May, 1919, eleven months and a day after his volun- 
tary nonsuit of the Virginia cause of action in the Federal Court. This 
was too late, as declared by the Supreme Court of Virginia in the case 
of Manuel v. Norfolk & W. Ry. Co., supra. 

Applying the above principles to the facts of the instant case, we 
think it is clear that the plaintiff’s recovery must be denied and the 
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action dismissed. There appears to be no logical basis upon which it 
may be sustained. 
Action dismissed. 


Cuark, C.J., dissenting: The plaintiff’s intestate was killed in 
South Richmond in the service of the defendant while repairing a coal 
chute that was used for coaling and sanding engines used in both inter- 
state and intrastate commerce. Before the expiration of the vear there- 
after the plaintiff qualified as his administrator in Wilson County, N. 
C., and brought suit in the Superior Court of that county. In filing his 
complaint he alleged the remedy he sought to be under the Federal 
Employers’ Liability Act. After 12 months had expired, upon permis- 
sion of the court, he filed an amended complaint in which he reiterated 
the matters and things alleged in the original complaint, and, in addi- 
tion, claimed the remedy under the Virginia statute. On motion 
of the defendant, the case was moved to the Federal Court, (189) 
where a motion was made by defendant to dismiss the demand 
for the remedy alleged under the Virginia statute because more than 12 
months had elapsed since the death of the plaintiff’s intestate before fil- 
ing the complaint. In the Federal Court it was held that the case was 
one that arose under the Federal act, but mtimated that the additional 
remedy claimed in the amended complaint was barred by the statute of 
limitations. Thereupon the plaintiff submitted to a voluntary nonsuit 
as to that, and on his motion the cause was remanded to the State 
court to be tried under the Federal act. 

In the State court the defendant renewed his motion to nonsuit the 
plaintiff on the ground that the plaintiff’s intestate was not engaged in 
interstate commerce at the time of his death, and hence the action was 
not triable under the Federal act. The nonsuit was granted, and on ap- 
peal to the Supreme Court of North Carolina, this Court affirmed the 
decision of the lower court, and an apphcation thereafter by the plain- 
tiff to the Supreme Court of the United States for a writ of certiorart 
was denied. Immediately, however, after the case was remanded to the 
State court, the plaintiff, who had submitted to a nonsuit on his right 
of remedy under the Virginia statute, and before 12 months had ex- 
pired, instituted a new suit in the Superior Court of Wilson. The de- 
fendant pleaded in bar, but this was overruled by Calvert, J., who held 
that the cause of action set out in the three pleadings, to wit: By the 
original complaint filed in the first suit; amendment thereto, and the 
complaint filed at the last suit were the same, and not two distinet 
causes of action. The defendant appealed, Lut at September term of 
this Court the appeal was dismissed as premature, and in the lower 
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court the same plea was made at the October term of Wilson, before 
Allen, J., and overruled. The case was tried on its merits, and a verdict 
of $8,000 was awarded, and from the judgment the defendant appealed. 

It would seem clear that the sole question is whether or not the 
cause of action set out in the three pleadings, to wit: The complaint 
filed in the first suit, seeking the remedy under the Federal Employers’ 
Liability Act; the amendment adding to that action on the same facts 
a recovery under the remedy allowed under the Virginia act; and the 
complaint filed im the second action brought in Wilson were on the 
same cause of action. The cause of action is one and the same — the 
wrongful death, which occurred but once, and therefore under the iden- 
tical circumstances and at the time set out in all three complaints. The 
jury have settled, upon the facts, that the death of plaintiff’s intestate 
was caused by the wrongful act of the defendant, «nd that $8,000 is a 
just measure of compensation which should be awarded. 

While the remedy which could be awarded for recovery under 

(190) the Federal Employers’ Liability Act and the remedy under the 

Virginia act may be somewhat different, the fact remains that 

there is and can be only one cause of action. Whether the plaintiff 

claimed a remedy under one act or the other, there was but one cause 

of action. It would follow, therefore, that when the amendment was 

allowed to set up a claim for the Virginia remedy, it was not another or 

different cause of action, but like a second count in a bill of indictment 

where the transaction is stated in a different form but in reference to 
the same offense. 

When the plaintiff brought his action for the wrongful death, which 
was valid under the Virginia statute and under the Federal act, if in 
either a wrong remedy was asked it in no wise affected the statute of 
limitations of the cause of action. The proceedings in each was in a 
court having proper jurisdiction, and the subsequent addition, not of 
another cause of action, but of a claim for a somewhat different rem- 
edy, in no wise affected it. 

If these were separate and distinct causes of action for the same 
wrong, then if the plaintiff— who could not guess in advance how the 
Court would hold—had sought to join them, the action would have 
been demurrable as multifarious. If he had brought two separate and 
distinct actions, then the defendant could have pleaded the pendency of 
two actions for the same transaction. This would be worse than the 
former system of pleading by which if a man did not guess as to what 
the Court might hold was the proper form of action he would go out 
of court again and again until he could guess the form of action which 
the judge might approve; or if he had brought his action at law when 
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it should have been a suit im equity or vice versa, he would go out of 
court. 

It seems, according to the present common-sense method of pleading, 
that the plaintiff, who is entitled to bring an action for the wrongful 
death of his intestate, instituted a proceeding setting out the facts 
thereof, and he was in court claiming compensation for that wrong re- 
gardless whether he asked for a remedy under the Federal act or under 
the Virginia statute. 

It follows, therefore, that he having asked, upon the identical facts 
set out in the complaint, relief under the Feceral act, he could amend 
by asking the additional remedy under the Virginia statute. He could 
not guess how the judge might view the legal remedy applicable, and 
therefore the plaintiff has been in court since issuing the first writ under 
both statutes which give a remedy for the same wrongful death, leav- 
ing it to the courts to decide whether it was under one statute or the 
other. 

The amendment, setting up and claiming a remedy under the Vir- 
ginia statute, was not a new cause of action, and dated back to the 
original summons. 

It is true that the plaintiff subsequently took a nonsuit as to 
the assertion of a claim for the remedy afforded by the Virginia (191) 
statute, but he instituted a new action within 12 months, and, 
therefore, having come into court within the time prescribed by the 
Virginia Court, he was authorized to bring this new action. 

In Lassiter v. A. &., 186 N.C. 89, this Court held, in an action to re- 
cover damages for the death of plaintiff’s intestate by wrongful act in 
another state, where the complaint would state a good cause of action 
had the death occurred in the state of the forum, an amended com- 
plaint setting forth the statute of the foreign state, which was not done 
in the original, does not introduce a new cause of action, nor admit the 
bar of the statute of limitations prescribed by the foreign statute giv- 
ing the right of action. Our Code provides that “permitting an amend- 
ment setting up additional facts does not add to or change the cause 
of action even when there was a failure to allege an essential fact, but 
merely gives power to amend by inserting other allegations material to 
the case.” “The perfecting of the complaint to cure a defect in the com- 
plaint, even in material matters, is not changing the cause of action 
nor adding a new cause, but merely making a good cause out of that 
which was a defective statement of a cause of action because of the 
omission of material allegations.” But this is not even that case. The 
facts were substantially the same as set out in all three instances, to 
the same tenor, and the only difference is as to what remedy the plain- 
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tiff asked or was entitled to receive whether under the Virginia statute 
or under the Federal Employers’ Liability Act. 

In Lassiter v. R. R., supra, the Court said: “The subject of an ac- 
tion is the thing, the wrongful act for which the damages are sought, 
the contract which is broken, the act which is sought to be restrained, 
the property of which recovery is asked. The object of an action is the 
relief demanded, the recovery of damages or the land or personalty 
sued for, the restraint or other relief demanded.” In this case there is 
but one state of facts, therefore there is but one cause of action; and 
they have been pending in court since the first writ was issued, and 
against that no statute of limitations has run unde: either statute. The 
demand for the damages, the relief, has been pending since the first 
complaint was filed, and it can make no difference that at one time the 
relief under the Virginia statute was added, and that at another time 
it was withdrawn, because during all the time this state of facts has 
existed in court, which the jury has found to be true, that the plaintiff’s 
intestate, under those circumstances, came to his wrongful death by the 
cause of the negligence of the defendant, and damages were asked to be 
assessed. Whether the particular form of relief should be granted under 
the Virginia statute, or under the Federal statute, there has been only 

one cause of action instituted This was instituted within the 
(192) statutory period, and has always been pending, and whether the 

relief sought was under one statute or the other, there has been 
no laches on the part of the plaintiff which entitled the defendant to 
go out of court without payment for the wrongful death that he has 
caused. 

In the Lassiter case it is said: “The cause of action plus the right of 
action thereon constitute what our code styles a good cause of action.” 
The injuries complained of in the original complaint filed by the plain- 
tiff, together with his right to sue thereon under the statute of Virginia, 
constitute a good cause of action, but since the allegation left out, to 
wit: pleading of the Virginia statute, it was simply a defective state- 
ment of a good cause of action, and not a good statement of a defective 
cause of action, and in such cases the courts have universally held that 
a complaint may be amended to cure a defective statement of a good 
cause of action, and in such cases the amendment relates back to the 
time of filing the original complaint.” 

In Pelton v. R. R., (Iowa), 150 N.W. 236-243, approved since in U. 
S. Supreme Court, the Court held, in effect, that if the original com- 
plaint does not allege a cause of action under the Federal act, we are of 
the opinion that the court had the power to permit it to be amended by 
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alleging that the defendant was employed in interstate commerce at the 
time of his injury.” 

In Renn v. R. R., 170 N.C. 128, the Court cites from R. R. v. Wulfe, 
226 U.S. 570, and says: “In that ease Sallie C. Wulfe commenced an 
action in the U. 8. Cireuit Court in her individual capacity to recover 
damages for the death of her son, who was killed in Kansas, under a 
right of action provided by statute for injury resulting in death. The 
defendant was engaged in interstate commerce, and the intestate was 
killed while employed in that commerce. The plaintiff could not sue in 
her individual capacity under the Federal act. More than two years 
after the injury the Circuit Court permitted an amendment, by which 
she was allowed to prosecute the action as administratrix of her son. 
The U. S. Supreme Court approved the amendment, and held that it 
was not equivalent to the commencement of a new action, so as to 
render it subject to the two-years limitation prescribed by section 6 of 
the Federal Employers’ Liability Act, and that the amendment related 
back to the beginning of the action.” 

In the Renn case the Court said: “When the Federal Employers’ 
Liability Act was passed, an anomalous situation was created for that 
there were two lines of remedies for cases of this kind emanating from 
different legislative jurisdictions, the one necessarily exclusive of the 
other, both administered by the same court, and the respective applica- 
bility of the one or the other, both determined solely by the relation, or 
want of relation, of the parties to intrastate commerce. It is 
manifestly desirable that such an anomaly should not be made a (193) 
mere pitfall, and that it should not become an undue obstacle to 
the prosecution of a cause of action on its larger merits.” This 1s exact- 
ly what the plaintiff is seeking to have held by this Court on this ap- 
peal. 

There was but one occurrence, creating one cause of action upon the 
same identical state of facts. If among those facts the jury should find 
that the plaintiff’s intestate was killed while employed in intrastate 
commerce, that would entitle the plaintiff to recover the remedy pre- 
scribed by the Virginia statute. If, on the contrary, the jury should 
determine at the trial that the plaintiff’s intestate was killed while en- 
gaged in interstate commerce, then the plaintiff would be entitled to re- 
cover the remedy prescribed by the Federal Employers’ Liability Act. 
The merits are the same in either case. Whether the intestate was en- 
gaged in inter- or intrastate commerce does not affect either the cause 
of action or the right of action, nor the jurisdiction, but merely the 
remedy to be granted by the same court. Our statute provides, and we 
have always held, that the relief demanded is immaterial, and that the 
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plaintiff is entitled to recover whatever remedy the facts found by the 
jury entitle him to receive. C.S. 506 (8), and cases cited thereunder. 
This being so, and there having never been but one cause of action, 
the statute of limitations ceased to run from the issuance of the sum- 
mons in the first case, and from that time the allegations in the com- 
plaint have constituted a pending cause of action, on which, if proven, 
the plaintiff was entitled to recover. It might have been alleged, in 
claiming the recovery, that the defendant was engaged in interstate 
commerce, and in the same complaint, or by amendment, that he was 
engaged in intrastate commerce, but neither of these affected the right 
of action. Both could have been alleged at the same time, and if one of 
these were omitted it could be supphed by an amendment, and when 
this was done the statement of the cause of action being thus perfected, 
dated back to the issuance of the original summons. And when a non- 
suit was taken under the Virginia cause of action, this could be rein- 
stated within 12 months after such nonsuit in the terms of their statute. 
Shifting from asking one remedy to another, or adding an additional 
claim for remedy upon the same state of facts, coes not work any 
change in the cause of action. This has been often decided. In Wood- 
cock v. Bostic, 128 N.C. 248, the Court held that an action at law may 
be converted into a suit in equity by an amended complaint when the 
facts of the transaction at the base of both are the same, without the 
statute of limitations coming into play. There are numerous decisions 
in the other states to the same effect, but this is a clear statement in our 
own Court of the basic principle of our procedure, which abolishes dis- 
tinctions in forms of action and the distinction formerly existing 
(194) between actions at law and proceedings in equity. In all the courts 
in which the reform procedure obtains, it has been held that a 
change from tort to contract, or vice versa, by amending the pleadings, 
is regarded as a mere variation in a matter of form. In Howard v. R. 
R., 11 App. D.C. 300, it was held that when an araendment has been 
made to a declaration, the question whether the action has been thereby 
opened to the bar of limitations depends upon the matter of substance. 
Whether the question of action remains the same is the test, and the 
mere change from the form of action in assumpsit to one in tort is im- 
material. In several of the states where an action can be grounded upon 
a right conferred by statute, or upon a right at common law, it has been 
held that where the basic transaction is the same the change from one 
to the other does not make a new cause of action. 
In R. R. v. Pointer, 113 Conn. 952, the Ceurt held that where, in an 
action against a railroad corporation for negligently causing the death 
of the plaintiff’s intestate in another state, the plaintiff omits to plead 
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the foreign statute giving a right of action for such cause, he may 
amend and supply such omission, and the amendment will relate back 
to the commencement of the action so that the bar of the statute of 
limitations will not come into play. 

The Supreme Court of North Carolina has repeatedly held that there 
is a distinction between the cause of action and the mght of action, the 
cause being the wrongful acts which caused the death and the conse- 
quences, the right of action being the right to sue for that cause con- 
ferred by the statute, and the Supreme Court of the United States has 
repeatedly upheld such decisions of this Court, though in some juris- 
dictions a contrary doctrine has been sustained. 

There has been much ingenuity in arguing that the plaintiff has lost 
the right to recover for the wrongful death of his intestate, but upon the 
plain intendment of our statutes and procedure, and in equity and Jus- 
tice, in this case in which the allegations in the complaint have been 
approved by the jury, and therefore must be taken as true, the bene- 
ficiaries of the deceased are entitled to recover compensation for the 
wrongful death inflicted upon him by the defendant. 

Within the statutory time, the plaintiff brought this action upon the 
allegations of facts which have been sustained by the jury, and which, 
as a matter of law, whether under the Federal statute or under the Vir- 
ginia statute entitle the plaintiff to recover. The only difference has 
been, not as to the cause of action, or as to the damages, or as to the 
right of the plaintiff to recover, but whether he was entitled to the rem- 
edy granted by the Virginia statute or under the Federal statute. This 
being so, and the cause of action having been pleaded and pending in 
court ever sinee the original summons were issucd, certainly the 
plaintiff should be entitled to recover, irrespective whether the (195) 
remedy asked should be that authorized by one statute or the 
other, or under both, or whether both remedies were asked in the same 
action, or whether one was added and unaffected by the fact that in 
deference to the ruling of a judge who took a contrary view, a nonsuit 
was entered as to the demand for remedy under the Virginia statute, 
especially as that demand was reinstated In a new action instituted 
within 12 months, as authorized by the Virginia statute. 

An action for a serious wrong in a court of justice ought not to be 
denied upon metaphysical distinctions, or ingenious discussions based 
upon a matching of wits between counsel. The judgment obtained by 
the plaintiff, after so long a delay, upon a verdict of the jury, in my 
judgment, should be affirmed. 
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W. J. OLIVE vy. G. T. KEARSLEY. 
(Filed 22 March, 1922.) 


1. Contracts—Brokers—Principal and Agent—Executory Contracts—Rev- 
ocation—Comunissioners. 


A contract for the sale of land upon commission is terminable before its con- 
sumation at the will of either party, when it is silent as to its duration. 
Where the owner exercises his right to revoke before the broker has pro- 
cured a purchaser acceptable to him according to the terms of the agree- 
ment, the contract remains executory, and the broker, however earnest 
and beneficial his efforts, is not entitled to his commissions. 


2. Same—Evidence—Questions for Jury—Trials. 


Where a brokerage contract for commissions for the sale of lands is rev- 
ocable by the owner at will, and the evidence is conflicting as to whether 
the owner, after exercising his right to revoke, had procured a purchaser 
from another source and had independently effected the sale, or whether 
the plaintiff, suing for his commissions as agent, had performed his obliga- 
tions in obtaining the purchaser, an issue of fact is presented for the deter- 
mination of the jury. 


8. Contracts — Brokers — Principal and Agent —- Commissions — Agency 
Coupled With an Interest. 

To prevent the application of the principle by which the principal may re- 
voke an agency for the sale of land at will, the agency must be coupled with 
the agent’s interest in the subject-matter of the contract, and not merely 
collateral thereto, as where the agent is interested only in the commissions 
he is to receive under the conditions of his executory contract. 


AppEAL by defendant from Cranmer, J., at July Term, 1921, 
(196) of LEE. 

This is an action by a broker on an alleged indebtedness of 
$250 for making sale of land. The defendant listed the land for sale 
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with the plaintiff and a number of other brokers, and the same was sold 
to one Price. The defendant was introduced to Price by one Carter (to 
whom the defendant paid $25 for making the sale). The plaintiff was 
allowed to testify over the defendant’s objection that the attendance 
of Price was procured by the “influence of olaintiff,” acting through one 
McGhee, who was dead at the time of the trial. The defendant testified 
that he sold the land himself to Price, that plaintiff was not there and 
said nothing to him about selling the land until after it was sold. 

The contest was over the right of the defendant to revoke the agency 
of brokerage. Verdict and judgment for plaintiff; appeal by defendant. 


A. A. F. Seawell for plaintrff. 
Hoyle & Hoyle for defendant. 


Cuark, C.J. The court instructed the jury: “Now it is the law in 
North Carolina that when land is placed in the hands of a broker for 
sale, and that broker has begun negotiations, that the owner cannot 
take the matter into his own hands and complete the sale and refuse to 
pay commission. Now, if you find from the evidence in this case — it is 
not refuted that the land was placed in the hands of Olive for sale — 
if you find from the greater weight of the evidence in this case that he 
had begun negotiations and brought the buyer down, then I instruct 
you that the defendant could not take the matter out of his hands and 
avoid paying his commission.” 

The instruction that if the broker “had begun negotiations that the 
owner cannot take the matter into his own hands and complete the sale 
and refuse to pay commission” was error. There was evidence from 
the defendant which denies that Olive effected the sale. He testified: “I 
placed my land with Olive for sale. I listed this land with 15 or 20 con- 
cerns that sell. I told a number of others that I would pay them to send 
me a purchaser, among them was Abe Carter, who had come from 
Rockingham County, and who was the first man who brought Price 
(the purchaser) to me. Olive said nothing to me about selling the land 
until after it was sold and the trade closed, then he claimed a commis- 
sion.” 

Abe Carter testified that the purchaser, Price, lived on an adjoining 
farm to his in Rockingham County; that he told him about the Kear- 
sley place, and he agreed to go with him to look it over, and he bought 
the place from Kearsley. 

The law applicable in this case is thus stated in Abbott v. Hunt, 129 
N.C., in which, on page 404, it is said: “An agency can be revok- 
ed at any time before a valid and binding contract, within the 
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(197) scope of the agency, has been made with a third party. The only 

exception is an agency coupled with an interest, and that must 
be an interest in the subject of the agency, and not merely something 
collateral, as commissions or compensation for maxing sale. Hartley’s 
Appeal, 58 P. St. 212; 91 Am. Dec. 207, which holds that a power of 
attorney by which the attorney is to receive as cormpensation ‘one-half 
of the net proceeds’ is not a power coupled with an interest, and is rev- 
ocable. This case cites a very clear enunciation of the same principle 
by Marshall, C.J., in Hunt v. Rousmanier, 8 Wheat. 174, which is also 
cited by this Court (as to agencies to solicit insurance) in Ins. Co. v. 
Williams, 91 N.C. 69. In Brookshire v. Voncannon, 28 N.C, 231, it is 
held that a power of attorney is revocable ‘at any moment before the 
actual execution of it.’ To same purport, Wilcox v. EHuxng, 141 US. 
627; Mansfield v. Mansfield, 6 Conn. 559; 16 Am. Dec. 76; Mechem on 
Agency, secs. 204-210; Hall v. Gambrill, 88 Fed. 709. In Sibbald v. 
Iron Co., 83 N.Y. 878; 22 Am. Rep. 441, it 1s said: ‘Where no time is 
fixed for the continuance of a contract between broker and principal, 
either party can terminate it at will, subject only to the ordinary re- 
quirements of good faith.’ A case on ‘all fours’ is Coffin v. Landis, 46 
Pa. St. 426, which holds (p. 484): ‘Where one, as agent for another, 
contracts to sell the land of the latter in consideration of one-half of 
the net proceeds of the sale, and there is no stipulacion in the contract 
as to the duration of the employment, the principal has a right to ter- 
minate it at any time and to discharge the agent from his service with- 
out notice, and the plaintiff (agent) cannot recover for any services 
rendered, or for his loss of employment after his discharge.’ And al- 
most as directly in point are the recent cases, Young v. Trainor, 158 
Tll. 428 (1895), which holds that ‘a real estate broker who produces a 
customer after his principal has withdrawn his offer to sell, is not en- 
titled to a commission,’ and Batley v. Smith, 108 Ala. 641 (1894), which 
is to the same effect, and Mallonee v. Young, 119 N.C. 549. 


* % * % * 


“In Atkinson v. Pack, 114 N.C. 597, and Martin v. Holly, 104 N.C. 
36, the broker had procured a purchaser at the stipulated price before 
the revocation of the power, and, of course, being am executed contract, 
the agent was entitled to his commission, and the same might be true 
where the revocation was in bad faith, just as the contract was about 
being consummated, the revocation being for the purpose of depriving 
the agent of his commissions. But such is not the case here.” 

This has been often quoted and always followed by this Court. In 
Thomas v. Gwyn, 1381 N.C. 461, Abbott v. Hunt, supra, was reaffirmed, 
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the Court saying that ‘where no term is fixed for the continuation of a 
contract, either party may terminate it at will”; and this was re- 
affirmed in Wilmington v. Bryan, 141 N.C. 671 and 673, which (198) 
held that a contract of this kind containing no limits as to time 

is in law a contract terminable at the will of either party. 

In Trust Co. v. Adams, 145 N.C. 161, Walker, J., states that “When 
there is no definite time fixed for the employment to sell land upon 
commission, either party has a nght to terminate the agreement at will, 
subject to the requirement of good faith under the agreement and a 
sale made in pursuance of his contract.” When such broker fails to 
complete the purchase upon the specified terms before the principal 
elects to terminate the agreement the principal has the right to termi- 
nate the contract if done in good faith. 

In Wright v. Shepard, 178 N.C. 656, where the defendant, as in this 
case, claimed that he had revoked the agency and sold the land himself, 
it was held that this was a question of fact which was properly submit- 
ted to the jury by the judge and the verdict against the plaintiff was 
sustained. Mr. Justice Stacy was the trial judge in that case, and the 
able and instructive brief filed therein for the defendant cites and relies 
upon Abbott v. Hunt, supra, and Sibbald v. Iron Co., supra, and Trust 
Co. v. Adams, supra, and thus sums up the doctrine which was stated 
in those cases by the trial judge and affirmed by this Court: “The brok- 
er may devote his time and labor and expend his money with ever so 
much devotion to the interests of his employee, and yet, if he fails 
without effecting an agreement or accomplishing a bargain, or aban- 
dons the effort, or his authority is fairly and in good faith terminated, 
he gains no right to commission. He loses the labor and effort which 
was staked upon success, and in such event it matters not that after his 
failure and the termination of his agency what he had done proves of 
use and benefit to the principal.” 

In Real Estate Co. v. Sasser, 179 N.C. 497, it was held, Brown, J., 
that the interest of an agent in a contract which would prevent the 
revocation of the agency must be in the subject-matter of the power, 
and not merely relate to the agent’s compensation for its execution, and 
where the principal contracts for the sale of his land by the agent, the 
latter to receive whatever he could get for the land over a certain price, 
and there is no covenant not to revoke, the former may at any time re- 
voke the power before the completion of the deal leaving the broker 
to an action for damages for the expenses incurred by him and reason- 
able compensation for the worth of his services rendered before the rev- 
ocation. 
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In Hagood v. Holland, 181 N.C. 64, it was held by Stacy, J., that 

“A contract of agency for the sale of land for an indefinite and unstated 

time may be revoked at will by the owner in the absence of 

(199) agreement or covenant to the contrary,” citing Abbott v. Hunt, 
supra, and Real Estate Co. v. Sasser, supra. 

In House v. Abell, 182 N.C. 628, the Court held that where the 
broker, “within the terms of authority given, succeeds in bringing about 
a contract of sale with a responsible purchaser, he is entitled to stipu- 
lated commission or reasonable worth of his services if no definite 
amount is specified, and his claim therefor is not affected because the 
principal has seen proper to voluntarily surrender his rights in the con- 
tract”; and further, “a broker who has agreed, for compensation, to 
procure a purchaser for lands has earned his commission when he effects 
a valid, written contract for sale of the lands upon terms and with the 
purchaser acceptable to the owner, and the voluntary failure of the 
vendor to compel him to do so will not defeat the broker’s claim for 
commission.” It will be seen at once that there is no conflict in these 
rulings to the case at bar. In the later case the contract was performed 
and the sale perfected, but the vendor refused to make the conveyance. 
But in cases like the present, where the sale was not completed, the 
principal has the right to revoke the agency at any time before the sale 
was perfected, or if there is a controversy whether the sale was com- 
pleted by the party who first “began negotiations,” then it was error 
not to submit that question of fact to the Jury. 

In the present case there was ample evidence, if believed, not only 
that the defendant had revoked the agency before the sale was made, 
but that it was actually made by another agent whom the defendant 
paid for the service, and he was entitled to have this phase of the evi- 
dence presented to the Jury. 

For this error there must be a 

New trial. 


Cited: Gossett v. McCracken, 189 N.C. 118; Lindsley v. Speight, 
994 N.C. 455; Insurance Co. v. Disher, 225 N.C. 847; White v. Pleas- 
ants, 225 N.C. 763. 
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C. M. MINTON v. JOHN A. EARLY and Wrre, GEORGIA A. EARLY. 
(Filed 22 March, 1922.) 


1. Criminal Law—Landlord and Tenant—Abandonment of Crop—Hiring 
Tenant—Fraud—Statutes—Constitutional Law. 


Under the provisions of our Constitution, Art. I, sec. 16, inhibiting “im- 
prisonment for debt excepting in cases of fraud,” C. S. 4480, making it a 
misdemeanor for a tenant to willfully abandon his crop without paying 
for advances made to him by his landlord, and not requiring allegation or 
evidence of fraud, is unconstitutional, and the further provisions of the 
statute creating a civil liability for the one hiring such tenant with knowl- 
edge of the circumstances, being connected with and dependent upon the 
former, both in express terms and substance, is likewise unconstitutional. 
Semble, were the statute valid, an action against the person hiring the 
tenant, resting upon contract, would be jurisdictional in the court of the 
justice of the peace to the extent of $200. 


2. Same-——Contracts. 


The liability of one hiring a tenant of another who has willfully aban- 
doned a crop without paying the landlord for advances he has made there- 
on fixed by the provisions of C. 8. 4480, without allegation or evidence of 
fraud on the part of such tenant, is in contravention of the liberties and 
vested rights protected by constitutional guaranties that should always be 
upheld by the courts. 


8. Courts—Justices of the Peace—Jurisdiction—Landlord and Tenant— 
Tort—Hiring Tenant. 


As to whether, under the common law, one who has “willfully and unlaw- 
fully persuaded, induced, and assisted” the tenant of another to abandon 
his crops without paying his landlord for advances made to him thereon, 
is guilty of an actionable tort, guere; but where the action has been com- 
menced in the court of a justice of the peace it should be dismissed if to 
recover more than the jurisdictional amount of $50. 


4. Courts—Jurisdiction——Motions—Actions—Dismissal. 


A motion to dismiss an action for want of jurisdiction is not waived by 
answer over, but may be presented by motion to dismiss, demurrer ore 
tenus, or may be acted on by the court er mero motu. 


CLARK, C.J., concurs in the result. 


APPEAL by plaintiff from Calvert, J., at the August Term, 

1921, of BERTIE. (200) 

Civil action, heard on appeal from a justice’s court. 

The action, purporting to be under C. 8. 4480, 1s instituted by plain- 
tiff, a former landlord, against defendants, on averment that one Jack 
Outlaw, after agreeing to make a crop on certain lands of plaintiff for 
1918, and receiving advancements for said purpose as plaintiff’s tenant 
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to the amount of $79.82, wrongfully and willfully abandoned said crop 
without paying plaintiff for said advancements. And that defendants, 
with full knowledge of said abandonment, and after being forbidden so 
to do, employed said tenant to work for them, and moved him on their 
lands, contrary to law as contained in C. S. 4480. Defendant, reserving 
the right to move to dismiss for lack of jurisdiction, and for that the 
statute on which the claim is based is unconstitutional, made answer 
denying the acts alleged against defendant, and denying any and all 
knowledge of any breach of contract by the alleged tenant, and at 
spring term thereafter moved to dismiss the case for that the statute is 
unconstitutional. Motion overruled. Cause continued. 

At the trial term, the jury having been impaneled, the record states 
that the defendants again demurred because it appears that the action 
lies only in tort, and that the justice had no jurisdiction of same, the 

demand being for more than $50, and the justice’s judgment be- 
(201) ing for more than that sum. Upon such demurrer and motion, 

judgment was rendered dismissing the action, and plaintiff ex- 
cepted and appealed. 


Winston & Matthews for plaintiff. 
Alex. Lassiter and John W. Davenport for defendant. 


Hoxe, J. The action is based upon C. S. 4480, and if this were a 
valid law, we see no reason why an action ex contractu could not be 
maintained for the jurisdictional amount of $200, on the same principle 
we uphold in allowing a recovery for a statutory penalty; debt being 
maintainable for a “sum certain or readily reducible to certainty from 
fixed data or per agreement.” Katzenstein v. R. R., 84 N.C. 688; 2d 
Waites Action and Defenses, p. 109; 1st .Chitty’s Pleadings, 108-109; 
8th Encyclopedia of Law (2 ed.). 

But, in our opinion, the statute referred to. imposing as it does the 
punishment of fine and imprisonment for abandoning a tenancy or 
crop, without paying for the advances made by the landlord, and with- 
out requiring any allegation or proof of fraud, either in the inception or 
breach of the contract, is in violation of our constitutional provision, 
Art. I, see. 16, which inhibits “imprisonment for debt except in cases 
of fraud.” This has been virtually held in S. v. Williams, 150 N.C. 802, 
wherein the Court decides, the present Chief Justice delivering the 
opinion, that without averment of fraud, a bill of indictment under this 
section, then Rev. 3366, should be quashed. And for the same reasons, 
the clause of the statute making it indictable for a landlord to fail and 
refuse to furnish advancements as per agreement is an invalid provision, 
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for without either averment or proof of fraud, both are ordinary 
breaches of contract, for which the parties charged may only be held 
for the civil liability. 

A similar decision appears in S. v. Griffin, 154 N.C. 611, where a 
conviction, under C. 8, 4281; Rev., 3431, for obtaining money, etc., 
under a promise to begin certain work, and willful breach, was set aside 
for lack of any proof of fraud in the transaction other than the obtain- 
ing of the advances under the promise to begin the work and a failure 
to comply. 

And the same general principle is approved and applied by the Su- 
preme Court of the United States, in Batley v. Alabama, 219 U.S. 219, 
a decision which this Court recognized as controlling in the Griffin case, 
supra. 

The parts of this statute which attempt to fix criminal liability on 
the tenant or cropper who has merely broken his contract being there- 
fore invalid because in contravention of the constitutional guarantees 
protecting the liberty of the citizen, the clause which imposes, 
or attempts to impose, civil hability on any one employing such (202) 
tenant or cropper with knowledge of such breach, connected 
with and dependent as it is upon the former, both in express terms and 
substance, must also be avoided. Keith v. Lockhart, 171 N.C. 451-548, 
citing Employers’ Liability Cases, 207 U.S. 463-501; Riggsbee v. Dur- 
ham, 94 N.C. 800; Black on Constitutional Law, p. 63. 

In Riggsbee’s case, supra, the principle adverted to is stated as fol- 
lows: “While some provisions in a statute may be unconstitutional and 
void, others may remain and be enforced, but the rule does not apply, 
when the constitutional and unconstitutional parts of the statute are 
conducive to the same object, and the dislocation of the unconstitu- 
tional part would so affect its operation that the act would fail in an 
essential part.” 

The position finds support in the fact that there is doubt if the Legis- 
lature could impose a liability of this kind upon one employing another 
who has merely incurred civil lability by @ breach of his contract. 
This right of a citizen to contract and deal with another is itself among 
the liberties and vested rights protected by constitutional guarantees, 
and should always be carefully upheld by the courts. Smith v. Texas, 
233 U.S. 680; Allgeyer et al. v. State of Louisiana, 165 U.S. 578; 6 
R.C.L. 269. 

In Smith v. Texas, supra, Associate Justice Lamar, speaking to the 
question said: “Life, liberty, property, and the equal protection of the 
law, grouped together in the Constitution, are so related that the dep- 
rivation of any one of those separate and independent rights may 
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lessen or extinguish the value of the other three. In so far as a man is 
deprived of the right to labor, his liberty is restricted, his capacity to 
earn wages and acquire property is lessened, and he is denied the pro- 
tection which the law affords those who are permitted to work, Liberty 
means more than freedom from servitude, and the constitutional guar- 
antee is an assurance that the citizen shall be protected in the right to 
use his powers of mind and body in any lawful calling.” 

For the reasons stated, the action cannot, in our opinion, be main- 
tained upon the statute, and the judgment of the lower court dismissing 
the same must on that ground be upheld, and the pesition is not waived 
because the defendant has answered over after demurrer overruled, 
Garrison v. Willrams, 150 N.C. 674, and authorities cited. 

The plaintiff has supplemented his declaration on the statute by the 
averment that “defendants willfully and unlawfully persuaded, induc- 
ed, and assisted said Jack Outlaw to violate his contract with plain- 
tiff, and it is contended in the argument before us that by reason of this 
additional averment, with evidence tending to support it, the plaintiff 

could sustain a recovery as in a common-law action for wrong- 
(203) fully enticing his tenant from his vosition and employment, to 

plaintifi’s damage. The action is said to have originated or to 
have been originally maintained on the First English Statute of Labor- 
ers, and while it has been recognized as existent since the repeal of that 
statute, the cause of action so far as examined, has been restricted to a 
willful or malicious enticement from the personal service of another. 
Hale on Torts, pp. 264-265, and authorities cited. 

The decisions of this State would seem to be against the maintenance 
of such an action in the case of tenant or cropper without a valid 
statute to that effect. S. v. Etheridge, 169 N.C. 263: Swain v. Johnson, 
151 N.C. 93; S. v. Hoover, 107 N.C. 795; Jones v. Stanly, 76 N.C. 355; 
Haskins v. Royster, 70 N.C. 601. But we are not now required to make 
direct decision on the question, for all the cases are agreed that such an 
action is for a tort, and this being a case cn appeal from a justice’s 
court, the jurisdiction may not be extended tc claims in excess of $50. 
Sewing Machine Co. v. Burger, 181 N.C. 241, citing Cheese Co. v. 
Pipkin, 155 N.C. 394, and other cases. 

In this aspect of the matter, the judgment of his Honor is clearly 
correct, and this, like the former position, going to the jurisdiction of 
the court, is not waived by answer over, but may be presented by mo- 
tion to dismiss, demurrer ore tenus, or may be acted on by the court ez 
mero motu. Garrison v. Williams, supra. 

We find no reversible error presented, and the judgment dismissing 
the action is affirmed. 
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No error. 
CiarkK, C.J., concurs in the result. 


Cited: State v. Barbee, 187 N.C. 704; Bank v. Lacy, 188 N.C. 29; 
State v. Yarboro, 194 N.C. 504; Banks v. Raleigh, 220 N.C. 37. 





CITY OF GOLDSBORO v. THOMAS H. HOLMES. 
(Filed 22 March, 1922.) 


Appeal and Error—Fragmentary Appeal—Dismissal——Cities and Towns— 
Condemnation. 


Where commissioners appointed to assess damages to land for appropri- 
ation for the purposes of a street make report, to which no exceptions are 
filed, and after the time for filing exceptions expires, the clerk, on motion 
of petitioner, renders judgment of nonsuit, which is reversed by the judge 
in term, an appeal by the petitioner is premature and fragmentary, and 
will not be entertained. 


APPEAL by plaintiff from Cranmer, J., at the August Term, 1921, of 
WAYNE. 

On 17 November, 1919, the plaintiff made an order for the 
extension of Ash Street, and thereafter instituted a proceeding (204) 
for the condemnation of the defendant’s property. On 26 No- 
vember, 1920, the clerk made an order condemning a strip of the defen- 
dant’s land 50 by 420 feet, and appointed three commissioners to ap- 
praise the land and the benefits. On 24 January, 1921, the commission- 
ers made report, assessing the defendant’s damages at $35,000, and 
finding no special benefits. To this report no exceptions were filed. On 
7 March, 1921, without notice to defendant, the clerk, at the instance 
of the plaintiff, signed a judgment of nonsuit; and a few days after- 
ward, upon learning of this judgment, the defendant made a motion 
before the clerk to set it aside. The motion was denied, and upon appeal 
his Honor reversed the judgment signed by the clerk. From his Honor’s 
judgment the plaintiff appealed. The plaintiff has not paid the damages 
assessed, nor taken possession of the land. 


D.C. Humphrey, E. M. Land, and Dickerson & Freeman for plain- 
tiff. 
Langston, Allen & Taylor for defendant. 
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ApAMs, J. The record presents an interesting aad important ques- 
tion, but we are precluded from giving it consideration at this time. 
His Honor’s order was interlocutory, not final. The trial should deter- 
mine all matters at issue, so that a final Judgment may be rendered. 
An appeal that is fragmentary will not be entertained. In addition, we 
have repeatedly held that no appeal lies from a refusal to dismiss an 
action or proceeding. Capps v. R. R., 182 N.C. 758; Farr v. Lumber 
Co. Ibid, 725; Cement Co. v. Phillips, Ibid, 488. The appeal, therefore, 
must be dismissed. 

Appeal dismissed. 


Cited: State v. Lumber Co., 199 N.C. 201; Light Co. v. Mfg. Co., 
209 N.C. 562; Johnson v. Insurance Co., 215 N.C. 122; Belk’s Dept. 
Store v. Guilford Co., 222 N.C. 450; Utilities Comm. v. R. R., 223 N.C. 
841. 





STANDARD OTL COMPANY v. M. BANKS anv J. N. POTTER. 
(Filed 22 March, 1922.) 


1. Appeal and Error—tTrials—-Evidence—Questions for Jury. 
Held, the evidence in this case presented only issues of fact for the jury 
to determine, and there was no prejudice to the appellant in the trial of 
the action. 


2. Partnership-—Trials—Evidence—Questions for Jury. 

In an action to recover on an account for gasoline sold and delivered to 
the one running a garage and another, there was evicence in plaintiff’s be- 
half that he had presented the bill to both defendants and the latter ex- 
claimed that he should have been informed before the account had gotten 
so large, that “we will straighten it up,” and that he would get after his 
ecodefendant about it, with further evidence that one owned the building 
and the other was a tenant therein conducting his own business: Held, 
sufficient to be submitted to the jury upon the issue of partnership, binding 
both defendants to the payment of the account. 


AppEAL by defendants from Lyon, J., at November Term, 
(205) 1921, of Pamuico. 
Civil action to recover balance due on open account for oils 
and gasoline sold and delivered to the defendants during the year 1920. 
From a verdict and judgment in favor of plaintiff, the defendants 
appealed. | 
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Z.V. Rawls for plaintiff. 
F.C, Brinson for defendants. 


stacy, J. This action is brought to recover the balance due on an 
open account for oils and gasoline sold and delivered by the plaintiff 
to the defendants during the year 1920. The question of indebtedness 
was not denied; the amount only was in dispute. Plaintiff sued for 
$910.65, contending that such was the correct amount of its claim. M. 
Banks, one of the defendants, admitted an indebtedness of $395.49, but 
denied that any larger sum was due. Upon the issue thus Jomed, the 
jury answered in favor of the plaintiff. This was purely a question of 
fact, and has been settled by the verdict. 

There was also an issue as to whether J. N. Potter was a partner and 
interested with his codefendant in the firm of M. Banks & Company. 
Plaintiff’s local agent testified: “I got a statement from the company 
saying that M. Banks & Company owed them a large account. I saw 
Mr. Banks, and also Mr. Potter, and Mr. Potter said, ‘Great Lord, why 
didn’t you let me know before it got so large’.”’ There was also evidence 
tending to show that Potter owned the garage—though it was con- 
tended that he and Banks bore to each other the relation of landlord 
and tenant only — and that he stated to plaintiff’s agent he would get 
after Banks about the account; and further, he 1s quoted as having 
said: “We will have to straighten it up, and I wish you had let me 
known about it before it got so large.” From this evidence we think 
the jury was fully justified in finding with the plaintiff on the second 
issue. The defendant Potter did not testify. 

The whole controversy narrowed itself to questions of facts, and we 
have found no error in the trial. 

No error. 


(206) 
JULIUS G. DEES v. R. H. LEE. 
(Filed 22 March, 1922.) 


Appeal and Error — Instructions—Statement of Contentions—Objections 
and Exceptions—Expression of Opinion—Statutes. 

Exceptions to the statement of the contentions of the parties by the trial 

judge in his charge to the jury, should be taken at the time, or at its con- 

clusion, so as to afford him an opportunity to correct it, and the position 
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of the appellant taken thereafter that it was done in such manner as an 
expression of opinion adverse to him, is untenable on this appeal from the 
facts appearing of record. 


AppeAL by defendant from Lyon, J., at November Term, 1921, of 
PAMLICO. 

Civil action to recover damages for an alleged breach of contract to 
sell land. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 


“J. Did the plaintiff and defendant contract, as alleged in the 
complaint? Answer: ‘Yes.’ 


“9 Tf so, did plaintiff and defendant rescind said contract? Answer: 
‘No.’ 

“3. If so, has plaintiff been at all times ready, able, and willing to 
perform the contract on his part? Answer: ‘Yes.’ 


“4. Did defendant wrongfully breach the contract, as alleged in the 
complaint? Answer: ‘Yes.’ 


cir 


5. What damage, if any, is plaintiff entitled to recover? Answer: 
‘S400.’ ” 


Judgment on the verdict in favor of plaintiff, from which the defen- 
dant appealed. 


D. L. Ward and F. C. Brinson for plaintiff. 
Z. V. Rawls for defendant. 


Sracy, J. Three of the four exceptions appearing on the record are 
directed to portions of his Honor’s charge, in which he undertakes to 
state the contentions of the parties. Defendant says the contentions of 
the plaintiff were stated in such a manner as to amount to an expres- 
sion of opinion from the court. We have examined the charge with a 
view of determining whether the defendant could have been prejudiced 
in any degree by the method or form in which the contentions were 
given, but we have found nothing upon which to base any criticism. 
The charge as a whole seems to have been fair, impartial, and free 
from error. Furthermore, these exceptions come within the well settled 

rule that objections to the statement of contentions must be 
(207) made at some appropriate time during the charge, or at its con- 
clusion, so that the trial court may be giver. an opportunity to 
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correct any error in the respect indicated. S. v. Hall, 181 N.C. 527; 
McMahan v. Spruce Co., 180 N.C. 636, and cases there cited. 

The other exceptions are without special merit, and must be over- 
ruled. We have discovered no sufficient reason for disturbing the ver- 
dict and judgment. 

No error. 





DORA NOBLES et au. v. W. H. DAVENPORT. 
(Filed 22 March, 1922.) 


1. Parent and Child—Advancements. 


An advancement is a voluntary and irrevocable gift of money or prop- 
erty, real or personal, in praesenti by a parent to a child with the intention 
on his part that it shall represent a part or the whole of his estate to which 
the donee would be entitled at his death. 


2. Same—Presumptions—-Donor’s Intent-——Equality of Division. 


The legal presumption that when a parent dies intestate he intends an 
equality of division of his estate or property between his children is sub- 
ject to rebuttal by parol evidence; and whether the transfer is to be re- 
garded as a gift, or a sale, or an advancement, the ascertained intent of 
the grantor controls as it existed at the time of the transaction. 


8. Same—Deeds and Conveyances—Life Estate Reserved—Estates. 


The question as to whether a conveyance of land by a father to his son 
should be construed as an advancement or sale is not affected by his re- 
serving to himself a life estate therein. 


4, Same—Evidence—Parol Evidence—Appeal and Error. 


To discover whether the transfer of property by the father in his lifetime 
to his child was intended by him as an advancement, gift, or sale, in whole 
or in part, the circumstances surrounding the interested parties at the 
time may be considered. 


5. Same—Rebuttal. 

A substantial gift in praesenti by the parent to his child, by a conveyance 
of land in consideration of love and affection, or a nominal sum, is ordi- 
narily presumed to be an advancement, which presumption may be over- 
come, or rebutted where it is shown that the transfer had been made for a 
valuable or adequate consideration. 


6. Same—Questions for Jury——Trials. 


A father conveyed a large portion of his lands to his son in consideration 
of love and affection, reserving a life estate, which deed was not registered, 
and made a conveyance of other lands to a daughter for the same considera- 
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tion, which was afterwards registered and admitted to have been an ad- 
vancement. Thereafter the donor conveyed to the son the same lands he 
had theretofore conveyed to him, expressing a consideration of love and 
affection and the sum of $700, receiving back a mortgage to secure the 
purchase-money notes, which was subsequently canceled of record, follow- 
ed afterwards by a release of the life estate the grantor had reserved to 
himself in his former deeds. In an action by the donor’s other children to 
declare the latter deed an advancement: Held, the evidence was sufficient 
to be submitted to the jury upon the donor’s intent, as to whether the trans- 
fer was an advancement or sale, in whole or in part; and held further, 
that evidence as to the value of the locus in quo was erroneously excluded. 


AppEAL by plaintiff from Bond, J., at the June Term, 1921, of 
(208) Lenor. | 

Dora Nobles and her sister, Denny Nobles (the husband of 
each being a party), instituted before the clerk a special proceeding 
against the defendant (their brother) for partition of land and ac- 
counting for advancements. The plaintiffs alleged that their father, 
8. H. Davenport, conveyed to Denny Nobles and to the defendant each 
a tract of land as an advancement, and that the petitioner, Denny, was 
willing to account. The defendant filed an answer cenying that he had 
been advanced, and the case was transferred to the civil docket. The 
cause was heard in term before Bond, J., and a jury, at the June 
Term, 1921, of Lenoir. The following issue was submitted to the jury: 
‘Was the conveyance of land by deed, referred to in the pleadings in 
this cause, from S. H. Davenport to the defendant W. H. Davenport 
a settlement and advancement to said defendant?” His Honor in- 
structed the jury, upon all the evidence, to answer the issue “No.” 
Judgment for defendant; plaintiffs appealed. 


Rouse & Rouse for plaintiffs. 
Cowper, Whitaker & Allen for defendant. 


ApaMs, J. 8S. H. Davenport, father of the plaintiffs and the defen- 
dant, died intestate, 8 September, 1919, and his wife, in January, 1909. 
On 18 October, 1905, he and his wife executed and delivered to Denny 
Nobles, one of the plaintiffs, a deed for ninety-sever. acres of land, des- 
ignated a deed of gift, reserving to the grantors a life estate. This con- 
veyance was duly acknowledged before a justice cf the peace in Oc- 
tober, 1905, and in November, 1919, it was duly probated and register- 
ed. All the parties admit that it was intended as an advancement. On 
13 October, 1905, 8. H. Davenport and his wife signed and acknowl- 
edged before the same justice of the peace another deed, likewise des- 
ignated a gift, purporting to convey to the defendant a tract of land 


N.C.) SPRING TERM, 1922. 223 


NOBLES v. DAVENPORT, 


containing one hundred and two acres, and reserving a life estate to 
the grantors. This deed has never been registered. In each deed the 
consideration recital is natural love and affection. On 15 No- 
vember, 1910, S. H. Davenport, reserving a life estate, execut- (209) 
ed and delivered to the defendant another deed for said one 
hundred and two acres, reciting as the consideration natural love and 
affection, and $700 paid by the grantee. This conveyance was acknow]- 
edged by the grantor in March, 1911, and registered in the following 
November. Simultaneously with the execution of this deed the defen- 
dant executed and delivered to S. H. Davenport a mortgage on said 
land, reciting an indebtedness to the mortgagee of $700, evidenced by 
three notes. The mortgage was acknowledged on 10 May, 1911, pro- 
bated and registered on 29 March, 1913, and marked satisfied on 20 
December, 1918. On 26 December, 1916, S. H. Davenport executed 
and delivered to the defendant a release of his reserved life estate in 
the land described in the deed and mortgage. 

His Honor’s instruction cannot be sustained if the evidence, constru- 
ed most strongly for the plaintiff, will warrant an affirmative answer to 
the issue; and we are of opinion that the evidence thus construed should 
have been submitted to the jury. 

In its legal sense an advancement is an irrevocable gift in praesentr 
of money or property, real or personal, to a child by a parent, to enable 
the donee to anticipate his inheritance to the extent of the gift; or, as 
somewhat differently defined, a perfect and irrevocable gift, not requir- 
ed by law, made by a parent during his lifetime to his child, with the 
intention on the part of the donor that such gift shall represent a part 
or the whole of the portion of the donor’s estate that the donee would 
be entitled to on the death of the donor intestate. 18 C.J. 911; 1 R.C.L. 
653; Thompson v. Smith, 160 N.C. 257; Hollister v. Attmore, 58 N.C. 
373; Meadows v. Meadows, 33 N.C. 148. The doctrine of advancements 
was the subject of statutory enactment in England as early as the reign 
of Charles II. (22 and 23 Car. II, 1682-83), and in this jurisdiction it 
is set forth, as to both real and personal property, in sections 188 and 
1654 (2) of Consolidated Statutes. This doctrine is based on the pre- 
sumption that a parent who dies intestate intends equality among his 
children in the division of his property; but such presumption is subject 
to rebuttal by parol evidence. The decision in Wilkinson v. Wilkinson, 
17 N.C. 876, may be considered in connection with Thompson v. Smith, 
supra; Ex parte Griffin, 142 N.C. 116; James v. James, 76 N.C. 331; 
Harper v. Harper, 92 N.C. 800. In the determination of the question 
whether a transfer of property from parent to child is a gift, a sale, or 
an advancement the intention of the grantor is the controlling element. 
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Thompson v. Smith, supra; Kiger v. Terry, 119 N.C. 456; Harper v. 
Harper, supra; Bradsher v. Cannady, 76 N.C. 445; James v. James, 
supra; Cowan v. Tucker, 27 N.C. 78; 1 R.C.L. 656. And only such 
intention as exists at the time of the transaction is to be con- 
(210) sidered. Therefore, a parent’s transfer of property to his child 
may constitute in part an advancement and in part a gift or a 
sale. Walker v. Brooks, 99 N.C. 207; 18 C.J. 918. In endeavoring to dis- 
cover the donor’s intention we must consider the circumstances sur- 
rounding the interested parties at the time the property is transferred; 
for the circumstances may be such as to create a presumption of ad- 
vancement. Thus a substantial gift of property by a parent to his child, 
or a conveyance of land in consideration of love and affection, or a 
nominal sum, is ordinarily presumed to be an advancement. Thompson 
v. Smith, supra; Kiger v. Terry, supra; Harper v. Harper, supra. But 
if the transfer is made for a valuable and adequate consideration there 
is no presumption of an advancement, but rather the contrary. Kiger v. 
Terry, supra; Ex parte Griffin, supra. Nor is the doctrine of presump- 
tions affected by the reservation of a life estate. 18 C.J. 918, sec, 221. 

Applying these principles, although the plaintiffs declare only on 
the deed of 1910, we conclude that his Honor should have submitted to 
the Jury any competent evidence relating to the alleged delivery and 
acceptance of the deeds of 1905; relating to the actual consideration of 
the deed and mortgage of 1910; to the value of the land conveyed; to 
the circumstances under which the mortgage was canceled; and to the 
grantor’s release of his life estate, together with any other relevant evi- 
dence tending to show the intention of the grantor at the time he exe- 
cuted the deed of 1910. For these reasons we hold that the plaintiffs are 
entitled to have the issues determined by another jury. 

There are exceptions to evidence which may not arise in another 
trial; but it is not inappropriate to say that in our opinion the proposed 
testimony of Benjamin Nobles and Benjamin Davis, as presented in 
the record, was properly excluded. In the circumstances disclosed it 
was not competent either as a part of the res geste or as a declaration 
against the interest of the grantor. Hicks v. Forrest, 41 N.C. 528; Mel- 
vin v. Bullard, 82 N.C. 84; Roe v. Journigan, 175 N.C, 261; S. c., 181 
N.C. 180; Reece v. Woods, 182 N.C. 708; Tart v. Tart, 154 N.C. 502; 
1 R.C.L. 665 et seg.; 17 A. & E. Anno. Cas., 886. We see no sufficient 
reason for excluding the proposed testimony of Calvin Robinson as to 
the value of the land if the court should hold that he is qualified to ex- 
press an opinion based upon personal observation of the property. 
Bennett v. Mfg. Co., 147 N.C. 620; Britt v. R. R., 148 N.C. 37. 


N.C. ] SPRING TERM, 1922. 229 


CLIFTON v. HIGHWAY COMM. 


The plaintiffs are entitled to a new trial. Let this be certified to the 
Superior Court of Lenoir County. 
New trial. 


Cited: Paschal v. Paschal, 197 N.C. 41; Edgerton v. Perkins, 200 
N.C. 652; Allen v. Allen, 209 N.C. 745; Harrelson v. Gooden, 229 N.C. 


656. 


(211) 


W. IT. CLIFTON anp LUCIAN CLIFTON v. DUPLIN HIGHWAY 
COMMISSION eT AL. 


(Filed 22 March, 1922.) 


1. Roads and Highways — Condemnation — Dwellings — Trees—Yards-— 


Legislation—Acts—Constitutional Law. 


Unless prohibited by the Constitution, the power of the State to appro- 
priate private property to public use extends to every species of property 
within its territorial jurisdiction, and where a public-local act creates a 
eounty highway district and gives to it, broadly and without restriction, the 
right to condemn private property for highway purposes, the power so 
given will include dwelling-houses, trees and yards of the owners of land 
lying upon the roadway, unless such power is excluded under general or 
other State laws applicable. 


2. Same—General Laws—Restrictions—Statutes. 


The Public-Local Laws of 1921, ch. 447, creates the Duplin County 
Highway District, giving it general powers of condemning lands for road 
purposes without reservation, and the general statutes not being applicable, 
it is held that the general right to condemn for the purposes designated 
does not exclude the dwelling, trees, or yards of the private owners, as in 
other specified instances. C. 8S. 706, 714, 8668, 8669, 8746, and ch. 70, Art. 
IV, sec. 2. 


APPEAL by defendant highway commission from Lyon, J., at the 
January Term, 1922, of DupLin. 

Appeal from an order dissolving a restraining order. 

W. T. Clifton owns a life estate and Lucian Clifton the remainder 
in certain real estate in the town of Faison, on which is situated a 
dwelling, occupied by W. T. Clifton, together with shade trees and yard 
shrubbery. 

The North Carolina Highway Commission laid out and located a 
public highway extending from Warsaw northward to the Wayne 
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County line, passing over plaintiff’s land, thence on to the Virginia 
line. Under competitive bidding the State Highway Commission let 
the construction of the highway at the place in question to the defen- 
dant Lacey, who has completed a considerable part of the work. Lacey 
called on the State Highway Commission to remove the building in the 
highway as laid out, and the State Highway Commission called on the 
Duplin County Highway Commission to remove the obstructions. The 
Duplin County commission employed J. R. Lamb tc remove them at a 
price to be paid by the county commissioners. The defendants were 
preparing to move the dwelling when, on application of plaintiffs, Judge 
Lyon issued a temporary order restraining the defendants from tres- 
passing upon or interfering with the plaintiff’s property. On the hear- 
ing the restraining order was dissolved, and the plaintiffs appealed. 

The only defendants are Lamb, Lacey, and the Duplin Coun- 
(212) ty Highway Commission. 


Grady & Graham for plaintiffs. 
R. D. Johnson for defendant. 


Apams, J. The Duplin County Highway Commission was created 
by act of the General Assembly at the regular session of 1921, and is 
not one of the corporations included in C. 8. 1706. Public-Local Laws 
1921, ch. 447. The provisions of section 1714 are restricted to the cor- 
porations described in section 1706, and therefore do not apply to the 
defendant. In like manner sections 3668, 3669, and 3746 are applicable 
only to the county road commissions provided for in the chapter con- 
cerning roads and highways. C. S., ch. 70, art. 4, part 2. The defendant 
is not one of these commissions. Whether the State Highway Commis- 
sion entered into a contract with the Duplin County commission, under 
section 3592, does not definitely appear, and under the circumstances 
is immaterial. The State Commission is not a party to the action, and 
as the defendants entered upon the property under the alleged au- 
thority of the Duplin County commission, the right to condemn the 
property of the plaintiffs must be determined by the provisions of the 
act under which the latter commission was created. Public-Local Laws 
1921, ch. 447. Section 12, in part, is as follows: ‘That the highway 
commission shall have power, on petition or on thelr own motion, to 
relocate, construct, widen, or otherwise change public roads or parts 
thereof, and to lay out and construct new roads or parts thereof, and 
to lay out and construct new roads when in their judgment the same 
will be advantageous to public travel, and for such purposes are au- 
thorized, through their agents, to enter upon lands to make the neces- 
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sary surveys. Before doing any work. or construction, apart from the 
surveys, the board shall give to the owner of the land over which the 
proposed new road or change of road may run at least five (5) days 
notice in writing of a time and place, when and where, the highway 
commission will consider the question of condemning the land. If the 
landowner be a minor, or insane, such notice shall be given to him and 
his guardian, or, if there be no guardian, to the person with whom he 
is living. If the landowner be a nonresident, or cannot be found within 
the county, such notice shall be mailed to his last known address and 
publication made in a newspaper in Duplin County, at least twenty 
(20) days before the hearing. If the highway commission shall find the 
proposed improvement advantageous to public travel, and shall de- 
cide to condemn the land necessary for the road, they shall so declare, 
and enter the order of condemnation in their minutes. Upon the ques- 
tion of condemnation, the findings and order of the board shall 

be subject to review by appeal to Superior Court. No strip of (213) 
land wider than forty (40) feet, with such additional width as 

may be necessary for cuts and fills, shall be so required by condemna- 
tion. Upon making the order of condemnation the highway commission 
shall have authority, through its agents, tc immediately take posses- 
sion of the land described in the order and proceed to construct the 
said road.” The procedure for ascertaining the compensation also is set 
forth, but it in no way affects the right of condemnation. 

It will be observed that this act contains no such hmitation as is pro- 
vided in the statutes hereinbefore referred to with respect to dwellings, 
trees, or yards. In the absence of constitutional or statutory restriction 
the power of the State to appropriate private property to public use 
extends to every species of property within its territorial jurisdiction. 
Richmond R. Co. v. L. R. Co., 13 How. 71; EHastern R. Co. v. Boston 
R.Co., 111 Mass. 125; 20 C.J. 587; R. R. v. Davis, 19 N.C. 452; Wiss- 
ler v. Power Co., 158 N.C. 466; Lewis on Em. Dom., sec. 411. 

We are of opinion that under the circumstances of this case the de- 
fendants have a right to proceed as authorized by the Legislature, and 
that the order of his Honor dissolving the restraming order should be 
affirmed. 

Judgment affirmed. 


Cited: Parks v. Commissioners, 186 N.C. 500; Lowman v. Commis- 
sioners, 191 N.C. 151. 


228 IN THE SUPREME COURT. [183 


Moore v. R. R. 


M. V. MOORE & COMPANY v. SOUTHERN RAILWAY COMPANY. 
(Filed 22 March, 1922.) 


1. Carriers of Goods — Negligence—Evidence—Failure to Deliver—Com- 
mon Carriers. 
Where the transportation of a box of merchandise has been made under 
a bill of lading for interstate shipment over connecting lines of common 
carriage, evidence that the box was empty when delivered to the consignee 
is sufficient evidence of negligence to take the case to the judy in an action 
to recover damages from the delivering carrier. 


2. Carriers of Freight—Connecting Lines—-Negligence—Common-law Lia- 
bility—Common Carriers. 

The common-law liability of one of several connecting carriers is ordi- 
narily limited to negligence over its own line, with the burden of proof 
upon the plaintiff in the action to show facts and circumstances which 
change or affect such lability. 


8. Same-—Contracts—Partnership. 

At common law a carrier was liable for loss or darnage to a shipment of 
goods while in its possession with the duty to deliver it without damage to 
the next succeeding carrier, except for causes not due to the act of God, 
the fault of the shipper or the inherent nature or quality of the goods; and 
in the absence of any contract or partnership agreeraent between the car- 
riers, or constitutional or statutory provision to the contrary, a common 
carrier is not required to transport goods to a point beyond its line; and 
whether such carrier is the initial, intermediate, or terminal one, it is or- 
dinarily liable at common law only for such loss or damage as results from 
its own negligence. 


4. Same—Federal Statutes—Commerce—-Principal and Agent. 

Under the provisions of the Federal statutes applying to interstate ship- 
ments of goods by a connecting line of carriage, the Carmack amendment 
to the Hepburn law, the receiving carrier is considered as having made a 
through contract, with liability for loss or injury occurring from negligence 
of any of the connecting lines over which the shipment may pass, as well 
as for loss or injury occurring on its own line, on the principle that each 
connecting carrier is made the agent of the receiving carrier; but where 
the delivering carrier is sued for the loss of a shipment, and it is establish- 
ed that the loss occurred on the line of the receiving carrier, a recovery 
may not be had for such loss against the terminal carrier. 


5. Carriers of Goods—Common Carriers—Connecting Lines—Contracts— 
Partnership—Negligence. 

By a special contract or partnership relation, cornecting lines of com- 
mon carriers between themselves may make the receiving, intermediate, or 
terminal carrier, or all of them, liable for loss or injury to a shipment upon 
whatever line the actionable negligence may occur. 


CLARK, C.J., dissenting. 
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Appea by plaintiff from Harding, J., at the June Term, 1921, 
of BUNCOMBE. (214) 

Civil action to recover damages for the loss of merchandise. 

On 5 October, 1917, the plaintiffs ordered from Friedman & Com- 
pany of New York a box of clothing, which was turned over to the 
Pennsylvania Railroad Company for transportation and delivery to 
the purchasers in Asheville. The Pennsylvania Railroad then issued a 
straight nonnegotiable bill of lading containing this provision: 

“No carrier shall be lable for loss, damage, or injury not occurring 
on its own road or its portion of the through route, nor after said prop- 
erty has been delivered to the next carrier, except as such liability is 
or may be imposed by law, but nothing contained in this bill of lading 
shall be deemed to exempt the initial carrier from any such liability so 
imposed.” Section 2. The defendant was the terminal carrier. The 
agent of the defendant in Asheville collected the freight charges and 
delivered the box to the plaintiffs; and the box, when opened, was 
found to contain paper and packing, but no part of the original ship- 
ment. The plaintiffs filed with the defendant a claim for the invoice 
price of the goods, together with the charges for freight, and brought 
suit against the defendant after it had refused to make payment. The 
Pennsylvania Railroad is not a party to the action. 

The issues were answered as follows: 


“1. Did the initial carrier, Pennsylvania Railroad Company, (215) 
receive from J. Friedman & Company, to be transported to the 
plaintiff at Asheville, North Carolina, the box containing the clothing 
mentioned and described in the complaint? Answer: ‘Yes.’ 


“2. If so, was said clothing lost by reason of the negligence of the 
Pennsylvania Railroad Company, as alleged in the complaint? Answer: 
‘Yes.’ 


“3. If said clothing was delivered to said Pennsylvania Railroad 
Company, was the same lost by the negligence of the Southern Rail- 
way Company? Answer: ‘No.’ 

“4. What damages, if any, are the plaintiffs entitled to recover of 
the defendant? Answer: ‘$292.14, with interest from 5 October, 1917.’ ” 


The plaintiffs made a motion for judgment upon the verdict on the 
ground that the bill of lading constituted a contract or partnership by 
which the receiving carrier and the connecting lines became jointly and 
severally liable for the loss. The court’s denial of the motion is assigned 
for error. 
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Lee & Ford for plaintiff. 
Martin, Rollins & Wright for defendant. 


ApAMS, J. The case was appropriately submitted to the jury on the 
question of the defendant’s negligence. Proof that the box was empty 
when delivered to the plaintiffs required of the deZendant an election 
between introducing testimony in exoneration and risking an adverse 
verdict on the evidence of the plaintiffs. Meredith v. R. R., 187 N.C. 
478; White v. Hines, 182 N.C. 275. But the verdict shows that the loss 
was due, not to the negligence of the defendant, but to the negligence 
of the initial carrier. The answer to the third issue exonerated the de- 
fendant from the charge of negligence. The question for decision, then, 
is this: Upon the pleadings and the proof in this cause, can the ter- 
minal carrier, who collected the freight charges when the shipment 
was delivered, be held liable in damages to the consignee for the negli- 
gence of the receiving carrier, upon bare proof of carriage on a uniform 
nonnegotiable bill of lading, which contains the provisions hereinbefore 
stated? There is no contention that the defendant incurred liability 
by reason of the joint or concurrent negligence of separate lines inde- 
pendently operated. 

As a general rule, the liability of a common carrier is presumed to be 
its common-law liability, and any party attempting to prove otherwise 
carries the burden of showing facts and circumstances which change or 
affect such liability. N. J. Steam Nav. Co. v. Bank, 6 How. 344; RK. R. 

v. Stock Co., 136 Ill. 648; R. R. v. Barrett, 36 Ohio St. 448; 
(216) Jackson v. R. R., 23 Cal. 268; Graham v. Davis, 62 Am. Dec. 

285; 10 C.J. 110. At common law a carrier was liable for loss or 
damage to property in its possession, not due to the act of God, the 
fault of the shipper, or the inherent nature or quality of the goods; but 
such carrier was bound to carry the shipment only over its own line, 
and to deliver it without damage to the next succeeding carrier. The 
English doctrine announced in 1841, in Muschamp v. R. R., 8 Mees. & 
W. 421, has been repudiated by the Supreme Court of the United 
States, and by the greater number of the American courts, and the 
generally accepted doctrine has been stated as follows: In the absence 
of any contract, or partnership agreement, or constitutional or statu- 
tory provision, a common carrier is not required tc transport goods to 
a point beyond its line, for its obligation extends only to carriage to the 
end of its route and delivery to the consignee or to the next succeeding 
carrier; and in these circumstances the carrier, whether initial, inter- 
mediate, or terminal, is liable only for such loss or damage as results 
from its own negligence. In R. R. v. Myrick, 107 U.S. 102 (decided in 
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1883), Mr. Justice Field said: “The general doctrine, then, as to trans- 
portation by connecting lines, approved by this Court, and also by a 
majority of the state courts, amounts to this: that each road, confining 
itself to its common-law liability, is only bound, in the absence of a 
special contract, to safely carry over its own route and safely to de- 
liver to the next connecting carrier, but that any one of the companies 
may agree that over the whole route its liability shall extend. In the 
absence of a special agreement to that effect, such liability will not at- 
tach, and the agreement will not be inferred from doubtful expressions 
or loose language, but only from clear and satisfactory evidence.” R. 
Rh. v. Bx. Co. 117 US. 1; R. Rk. v. R. R., 110 US. 667; R. R. v. Pratt, 
22 Wall. 6; R. R. v. Riverside Mulls, 219 US. 186; McConnell v. R. R., 
163 N.C. 504; Philips v. R. R., 78 N.C. 294; Lindley v. R. R., 88 N.C. 
000; Mills v. R. R., 119 N.C. 694. 

The plaintiffs insist, however, that this principle is not applicable 
here for the reason that it has been modified both by the Carmack 
amendment to the Hepburn law, and by the contract of the connecting 
carriers. It becomes material, therefore, to inquire, first, into the prac- 
tical operation of the Carmack amendment in its relation to intermedi- 
ate and terminal carriers. This act provides: ‘That any common ear- 
rier, railroad, or transportation company receiving property for trans- 
portation from a point in one state to a point in another state shall is- 
sue a receipt or bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property, caus- 
ed by it or by any common carrier, railroad, or transportation com- 
pany to which such property may be delivered, or over whose 
line or lines such property may pass, and no contract, receipt, (217) 
rule, or regulation shall exempt such common earrier, railroad, 
or transportation company from the liability hereby imposed: Pro- 
vided, that nothing in this section shall deprive any holder of such re- 
ceipt or bill of lading of any remedy or right of action which he has 
under existing law. 

“That the common carrier, railroad, or transportation company issu- 
ing such receipt or bill of lading shall be entitled to recover from the 
common carrier, railroad, or transportation company on whose line the 
loss, damage, or injury shall have been sustained, the amount of such 
loss, damage, or injury as it may be required to pay to the owners of 
such property as may be evidenced by any receipt, judgment, or tran- 
script thereof.” 55 Law. Ed. U.S. 178. Act 29 June, 1906; 34 St. L., 595. 
The “existing law” referred to is, of course, the Federal law. Express 
Co. v. Croninger, 226 U.S. 491. 
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Under this act, when the receiving carrier accepts an interstate ship- 
ment, it is conclusively treated as having made a through contract, and 
will be liable for loss or injury occurring on any connecting line over 
which the shipment may pass, as well as for loss or injury occurring on 
its own line. Express Co. v. Croninger, supra; R. R. v. Carl, 227 US. 
639. This, on the principle that each connecting carrier is made the 
agent of the initial carrier. In R. R. v. Riverside Mills, 219 US. 204, 
Mr. Justice Lurton said, “Reduced to its final results, the Congress has 
said that a receiving carrier, in spite of any stipulation to the contrary, 
shall be deemed, when it receives property in one state, to be transport- 
ed to a point in another, involving the use of a connecting carrier for 
some part of the way, to have adopted such other carrier as its agent, 
and to incur carrier liability throughout the entire route, with the right 
to reimbursement for a loss not due to its own negligence.” A. &. v. Wal- 
lace, 223 US. 481; Commis. Co. v. R. R., 262 Ill. 400; R. R. v. Ward, 
169 S.W. 1085. By virtue of this act, the intermediate and terminal 
carriers are made the agents of the receiving carrier; but the act does 
not purport, in terms express or implied, to make any connecting line 
liable in damages for the negligence of the initial carrier. 

The next question raised by the plaintiffs is whether, in the present 
case, without regard to the Carmack amendment, there was a special 
contract between the several carriers by which the defendant became 
liable for the negligence of the carrier first receiving the shipment. 

In approaching the question we do not controvert the established 
principle that a special contract or partnership relation among connect- 
ing lines may make the intermediate or terminal carrier lable for loss 
or injury, whether occurring on its own line or on the line of another 
connecting carrier. Barter v. Wheeler, 6 A. Rep. 484; Phillips v. R. R., 
supra; Lindley v. R. R., supra; R. R. v. Myrick, supra. 

But in the complaint there is no allegation upon which to 

(218) base the application of this principle. The plaintiff does not al- 
lege either a partnership or a special contract for joint trans- 
portation. The substance of the only relevant and material allegations 
in the complaint is this: the goods were packed by the shippers and de- 
livered to the receiving carrier, to be transported by it and its connect- 
ing carriers to the plaintiffs mn Asheville, and the bill of lading was 
thereupon issued. Considered in the light of section 2 in the bill of lad- 
ing, the absence of an allegation of a partnership or special contract 
for joint transportation is all the more marked. Without allegation, 
proof of such partnership or special contract is incompetent and un- 
availing; for in our procedure is firmly embedded the principle that 
proof without allegation is no less fatal than allegation without proof. 
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McKee v. Lineberger, 69 N.C. 217; McLaurin v. Cronly, 90 N.C. 50. 
In these circumstances the ultimate inquiry is confined to the legal im- 
port of the bill of lading. Taken in connection with the allegations re- 
ferred to, does the receipt or bill itself constitute a partnership among 
the connecting carriers? If, as we have seen, the Carmack amendment 
does not create such partnership, we must search for an answer in the 
relation that would have existed between the connecting lines, by 
virtue of the bill of lading, if this amendment had not been enacted. 
Under such conditions — if the Carmack amendment were not in force 
— the receiving carrier, when the shipment was tendered, would have 
had the right to contract either to carry the goods to their destination 
or to carry them safely over its own line only, and then to deliver them 
to the next carrier. In case of the latter election the next connecting 
carrier would have been the agent of the shipper; and in case of the 
former, the intermediate or terminal carrier would have been the agent 
of the receiving carrier. In neither event would the initial carrier have 
been the agent of either of the connecting lines. R. R. v. Riverside 
Mulls, supra; 10 C.J. 518. This conclusion is fortified by the provisions 
of section 2 in the bill of lading. This section is not a limitation by con- 
tract of the defendant’s common-law lability; for no common-law ob- 
ligation devolves upon any carrier to transport goods over lines other 
than its own, and hence there 1s no common-law liability for loss or 
damage not occurring on its own line and not caused by its own negli- 
gence. The plaintiffs, not having alleged a partnership or special con- 
tract, did not tender an issue relating to either question. The case 
turned upon the issues as to negligence, and the verdict was adverse to 
the plaintiffs. At the trial there was neither an allegation nor an issue 
of a partnership or special contract, and we hold that there was no er- 
ror in the judgment of the court. The plaintiffs cited Paper Box Co. v. 
R. R., 177 N.C. 351, in support of their contention; but that 

case and this are entirely distinct. Indeed, the question arising (219) 
in the instant case has not heretofore been presented to this 

Court for decision. 

No error. 


Cuark, C.J., dissenting: On 5 October, 1917, the plaintiffs pur- 
chased a bill of goods, $290, from Friedman & Company in New York 
City, who delivered the same to the Pennsylvania Railroad Company, 
who agreed to transport them over its own and connecting lines to 
Asheville, N. C., and gave the plaintiffs a bill of lading to that effect. 
On 3 November, 1917, the defendant Southern Railway Company de- 
livered the box, supposed to contain the shipment of goods, to the 
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plaintiffs, and accepted payment in full of the freight from New York 
City. On opening the box it was found to contain nothing but waste 
paper and trash. The plaintiffs filed with the defendant Southern Rail- 
way Company their claim for the value of the goods lost and freight 
paid. This being refused, this action was brought. 

The hability of the defendant should be settled upon the right and 
reason of the thing as heretofore decided in several cases in this Court. 
The Pennsylvania Railroad Company agreed, for itself and its con- 
necting lines, to deliver the shipment in Asheville and the defendant 
company ratified that contract by accepting the shipment and deliv- 
ering the box to the plaintiffs and accepting payment for itself and as- 
sociates of the entire freight from New York to Asheville. 

It is true that the Pennsylvania Railroad Company put in the bill 
of lading a denial of any responsibility for default except as to carriage 
along its own line, but under the Carmack amendment the Pennsyl- 
vania Railroad Company is expressly made resporsible and hable for 
the whole transit. The initial carrier could not restrict its liability 
against the responsibility placed upon it by virtue of the Carmack 
amendment, and as on behalf of itself and connecting lines it assumed 
a joint contract to take the shipment at New York and deliver it at 
Asheville it could not restrict that lability of a common carrier against 
the liability of any one of the lines. 

In the execution of the contract to take this box of goods in New 
York and deliver it in Asheville no valid restriction could exempt the 
defendant from liability for the goods, whose shipment it accepted at 
the beginning of its line, and the payment of the entire freight on which 
it accepted at its terminal point. 

A partnership cannot stipulate that it will not be lable for the mis- 
conduct or negligence of any one of its partners in tie transaction of the 
partnership business, and still more is it against public policy that one 

railroad company shall undertake to receive a package in New 
(220) York and transport it over its own and connecting lines to Ashe- 

ville, the defendant company ratifyimg this contract by accept- 
ing the box for shipment, transporting it along its route, and, at its end, 
as agent for all the lines from New York to Asheville, collect freight 
and then deny all lability. 

This proposition was discussed and fully settled in Mills v. RB. R., 
119 N.C. 693, and the cases in our Reports which have followed that 
authority. Indeed, it has been held that in spite cf any agreement to 
the contrary, or even where there is no bill of lading, there is a pre- 
sumption that a terminal carrier who delivers the freight short or in 
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bad order is liable. R. R. v. Riverside Mills, 219 U.S. 186; 31 L.R.A. 
(N.S.), and notes. 

The defendant relies upon the headnote in Ins. Co. v. R. R., 104 US. 
146, decided in 1881, long before the Carmack amendment rendered 
statutory the lability of the initial carrier “that in the absence of a 
special contract, express or implied, for the safe transportation of goods 
to their known destination, the carrier is only bound to carry safely and 
deliver to the next carrier in the route”; but the decision in that case 
states that the facts found were that there was no through bill of lad- 
ing, and the bill of lading also specified that the receiving company 
should not be liable for any damage or deficiency beyond its terminus. 
Since then the Carmack amendment has recognized that such contract 
as this is in fact a partnership agreement, and hence that the receiving 
carrier is responsible. This statute does not negative in any respect the 
decision in Afills v. R. R., 119 N.C. 693, and numerous citations thereto 
in 2 Anno. Ed., and the Carmack amendment is wholly illogical unless 
it is based upon the same principle that this Court has always recog- 
nized as the basis of the decision in Mills v. R. R., supra. 

Upon the evidence the reasonable inference arose as a matter of law 
that the initial carrier was the duly authorized agent of the other car- 
riers through to the point of destination, not only because of the Car- 
mack amendment, but upon the foundation on which that statute rested 
that it Was a joint contract upon the bill of lading making each of the 
joint lines extending from New York to Asheville a member of the 
partnership existing pro hac vice for the transportation of the shipment 
and liable, more especially the initial carrier and the terminal carrier. 

The liability of the carrier for nondelivery or damage to freight does 
not require proof of negligence to be made (as was required in this 
ease) by the consignee, for the carrier is an insurer except against the 
acts of God or the public enemy. The court below erred in putting this 
burden on the plaintiff. 

It would be a very great hardship in the transportation of 
freight for long distances, over several lines of road, if when the (221) 
consignee brings sult against the last carrier in the joint contract 
and fails to locate the loss on that line that then it must sue the next 
carrier, and the next, and so on up through to the initial carrier, who 
was certainly made liable, not only itself, but as agent for all the others. 
It is easy for the joint lines, making for this occasion the continuous 
transportation of this shipment from New York to Asheville, to ascer- 
tain by wire or correspondence promptly, accurately and inexpensively 
where the default lies. It is almost impracticable for the consignee to 
ascertain this fact without suing in succession each member of the 
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line, and traveling from carrier to carrier and frora state to state, and 
employing successive lawyers to prosecute the action. 

This will amount practically to a denial to the shipping public of all 
remedy unless the consignee should go to the expense at once of suing 
the initial carrier at the most distant point on the line. To require a 
consignee of a small shipment like this to sue in succession a half-dozen 
carriers in order to trace and locate the loss of this $290, or any other 
shipment, is a denial of justice which should not. be imposed on the 
shipping public. 

The true doctrine, as laid down in Mills v. R. R., 119 N.C. 698; 
Gallop v. R. R., 178 N.C. 21; Paper Box Co. v. R. R., 177 N.C. 351, 
and other similar cases, is thus summed up in Paper Box Co. v. R. R., 
177 N.C. 351: “The various companies, which compose pro hac vice 
the through line over which any shipment passes, makes a joint con- 
tract for their own convenience, or it may be a quasi-partnership for 
the occasion, by which the bill of lading is given at the point of origin 
by the recelving company on behalf of itself and as agent for all the 
others down to the place of destination, and on this joint contract any 
company on such line of through traffic can be sued.” 

Public policy and elemental principles of justice require that the 
consignee, for whom this transportation was received and to whom the 
bill of lading is given by the initial carrier on behalf of all the carriers 
constituting the line of transportation for the goods, should be held 
liable, leaving them to apportion among themselves, or ascertain on 
which line the loss occurred. No mere technicality, nor reference to 
decisions made at a time when the law in regard to liability for ship- 
ments over more than one line was in an unsettled state, should govern. 
The only reasonable and logical ruling, especially since the Carmack 
amendment has fastened liability upon the initial carrier, because it is 
held as acting and assuming responsibility for all the carriers, is that all 
the carriers on the line over which it 1s stipulated that a given shipment 
shall pass are equally liable, more especially the terminal carrier, who 
collected the freight and delivered the rifled package, or failed to de- 

liver it at all, while receiving the freight. The law must con- 
(222) form to the modern customs and methods of transportation, and 

to the reason of things, for, as Coke says, “Reason is the life of 
the law.” 

This line of carriers having agreed, through its initial carrier, who is 
certainly responsible for them all under the Carmack amendment, that 
these goods should be safely transported from New York to Asheville, 
should be jointly and severally held liable for the failure to deliver, or 
for the delivery in a damaged condition, of the goods which the initial 
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carrier agreed should be delivered in Asheville. Any other ruling will 
fall short of the reasoning applicable to such shipments as laid down in 
the eases above cited. 


Cited: Tucker v. R. R., 194 N.C. 498; Merchant v. Lassiter, 224 
N.C. 346; Cigar Co. v. Garner, 229 N.C. 174; Precythe v. R. B., 230 
N.C. 197. 





W. G. ALLEN v. RACHEL S. SMITH ET AL. 
(Filed 22 March, 1922.) 


1. Wills—Devise—Estates—-Lapsed Devises — Contingent Remainders — 
Deeds and Conveyances-—Title. 

Upon a devise of a life estate to the testator’s son, after a devise of a 
life estate to his mother, with further limitation over to the testator’s 
children, and the heirs of such as are dead, the devise to the son lapses 
upon his death before that of the testator, and the mother being yet alive 
the contingency upon which he may take the second life estate can never 
happen; and the title to the estate vests in the testator’s children who 
were alive at the time of his death, either by descent or by inheritance, 
subject to the life estate of the mother, and a deed in proper form execut- 
ed by her and by them, being the tenant for life and the remaindermen, will 
convey the fee-simple title absolute, upon the facts stated in the case. 


2. Wills—Devise—Estates—Life Estates—Power of Disposition. 


A devise to the wife of all of testator’s estate, “for and during her nat- 
ural life to do with as she pleases and have the income therefrom,” re- 
stricts her right to convey or dispose of any part of the estate, to that which 
she takes under the will, an estate for life. 


APPEAL by plaintiff from Devin, J., at the March Term, 1922, of 
WAKE. 

This is a controversy as to the ownership of and title to the tract of 
land containing 242.5 acres in Swift Creek Township, Wake County, 
which is particularly described in the record. The ability of the defen- 
dants to convey a good and perfect title to the plaintiff in compliance 
with their contract depends upon the true construction of Bryant 
Smith’s will, hereinafter set forth, Arthur E, Smith, the son of Bryant 
Smith, named therein, being dead and the widow of said Bryant 
Smith being still alive. The defendants are the children of the (223) 
testator and their husbands or wives, as the case may be. 
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By agreement of the parties, the case was submitted to the court 
(Judge Devin presiding) to find the facts and declare the law thereon, 
and enter Judgment accordingly. The facts were found by the court, 
and the following judgment entered, which contains a recital of the 
facts thus found: 


The above entitled action duly and regularly coming on to be heard, 
and being heard, and it appearing to the court that all the defendants 
above mentioned have been either served with summons or have accept- 
ed service of summons, and have all been duly and properly made 
parties to this action and are in court, and that all of the parties, plain- 
tiff and defendants, have waived a trial by jury and consented that the 
court shall find the facts and determine the law concerning the matters 
in controversy, and that the same may be done by the undersigned 
judge, either in term or out of term, and either within or out of Wake 
County, and the court having heard the evidence offered by the parties, 
hereupon the court doth find and adjudge as follows, to wit: 


1. That the defendants executed the option to the plaintiff, dated 
6 December, 1921, copy of which is attached to the answer. 


2. That Rachel S$. Smith is the widow of Bryant Smith, deceased, 
and D. C. Smith, C. E. Smith, Evie Morgan, Bessie Jordan, and 
Mollie F. Morris are the children of said Bryant Smith, deceased, and 
that the said Brvant Smith left a last will and testament in the words 
and form set forth in paragraph 4 of the complaint. as follows: 


RaxueieH, N. C., 23 April, 1907. 
This is my last will and testament: 


I give all my estate, both and real, and wherever situated, to my 
wife for and during her natural life to [do] with as she pleases and 
have the income therefrom. 

At the death of my wife, if my son Arthur E. Smith should survive 
his mother —I give all my estate both real and personal to him dur- 
ing his life, and at his death then to be equally divided among my 
children who then may be living—if any of my children should be 
dead, their heirs to inherit their share. 

IT want all my just debts paid and my body to have a decent burial. 

I nominate and appoint my son, David C. Smith, and T. A. Smith 
executors hereto without bond. 

His 
BrYANt X SMITH. 
Mark 
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38. That the said Bryant Smith died seized and possessed of 
the land deseribed in paragraph 38 of the complaint, and being (224) 
the land described in the said option hereinbefore referred to. 


4. That the said Bryant Smith left him surviving his widow, the 
said Rachel Smith, and five children, to wit: D. C. Smith, C. E. Smith, 
Evie Morgan, Bessie Jordan, and Mollie F. Morris. 


5. That Arthur E. Smith, the son of Bryant Smith, mentioned in the 
will of the said Bryant Smith, predeceased his said father. 


6. That the defendants, D. C. Smith, C. E. Smith, Evie Morgan, 
Bessie Jordan, and Mollie F. Morris, are now seized of an indefeasible 
estate in fee simple in the said land, subject only to the life estate of 
their mother, the said Rachel 8. Smith, therem. 


7. That the defendants are able to convey to the plaintiff a good 
title to the said land, and have offered to the plaintiff a valid deed con- 
veying to him a good, sure, and indefeasible title to the said land in fee 
simple, 

8. That the plaintiff be and he is hereby required to accept said 
deed and pay to the defendants the purchase price of said land men- 
tioned in said option, to wit: the sum of $6300, with interest thereon. 


9, That the defendants recover of the plaintiff and his surety, 
Daniel Allen, their costs in this action, to be taxed by the clerk of the 
court, 

W. A. Devin, Judge. 


To the foregoing judgment the plaintiff excepted, and appealed. 


Templeton & Templeton for plaintiff. 
R.N. Simms for defendants. 


WaLker, J., after stating the facts as above: As Arthur E. Smith's 
life interest was contingent upon his surviving his mother, it never has, 
and never can, vest in him, as he failed to survive his mother. He also 
died before his father, and by reason of that fact the devise to him 
lapsed. This is conceded by the plaintiff. The contingency upon which 
the estate in the land was limited to the children can never happen, as 
it has become impossible by Arthur’s death in the lifetime of his mother, 
and even of his father. Either one of two results must follow. The 
estate was thereby vested absolutely in the testator’s children under the 
will, or they took it by inheritance from their father, and in either case 
they can convey a good title. The intermediate devise for life to Ar- 
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thur, the son, having failed to take effect, either by lapse or by his 
death, in the lifetime of his mother, or before the happening of the con- 
tingeney upon which it was limited, that is, his survival of his mother, 
it is the same as if it had never existed, and was no obstacle to the 

complete vesting of the remainder in the children in fee. It mat- 
(225) ters not, as we have before said, how the remainder, after the 

death of the widow, Mrs. Rachel Smith, vests in them, whether 
under the will of their father or by inheritance from him, for in either 
view they have the vested estate, subject only to their mother’s life 
interest. We cannot adopt the plaintiff’s contention that the contingency 
which would have affected the children’s interest if Arthur had lived, 
and survived his mother, should be transferred by construction of the 
terms of the devises to her life estate so that only those children who 
outlive her will take, as they only could take had Arthur continued to 
live, and survived his mother. At the time of Arthur’s death all the 
children were living, and are still living. Arthur’s estate never took 
effect, as he did not survive his mother, and because of this contingency 
annexed to it, namely, that he should survive her in order for the life 
estate to vest in him, it never can take effect or vest in him. 

This view has the advantage of executing the intention of the testator 
as manifestly declared in his will. His object being that his wife should 
have the first life estate, and 1f Arthur survived her, he was to have the 
second life estate, with remainder at his death to the testator’s children 
who then may be living. A limitation somewhat similar to the one con- 
tained in this will will be found in 2 Underhill on Wills (Ed. of 1900), 
p. 731, sec. 557, and note 2. The testator evidently intended to provide 
for a life estate in the land to Arthur, if he outlived his mother, and 
if he did not, that his children should them have tle remainder in fee 
at the death of their mother, which would be a vested one. There is 
nothing in the contention that by the terms of the will, and especially 
by the expression, “I give all my estate both (personal) and real, and 
wherever situated, to my wife for and during her natural life to (do) 
with as she pleases and have the income therefrom,” the widow has the 
right to convey or dispose of any part of the estate, her interest being 
restricted to an estate during her life. Herring v. Williams, 158 N.C. 1. 
In the passage quoted above, the testator referred to her life estate and 
to no greater interest, as being in her, or intended to be vested in her, 
nor to her right to dispose of any such interest in the land. 

As to the interest originally acquired by Arthur E. Smith being con- 
tingent in its nature, see Starnes v. Hill, 112 N.C. 1. and Richardson v. 
Richardson, 152 N.C. 705. 
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We agree with the court below that a deed properly executed by the 
defendants, and sufficient, in form and legal effect, to convey the in- 
terests of the parties to 1t will, when properly proved and registered, 
pass to the plaintiff a good and indefeasible title to the land in ques- 
tion. 

There was no error in the judgment upon the findings of facet. 

Affirmed. 


Cited: Roane v. Robinson, 189 N.C. 
N.C. 825; Jones v. Fulbright, 197 N.C. 2’ 
676; Black v. Trembiy, 209 N.C. 744. 


632; Brown v. Guthrey, 190 
79; Dixon v. Hooker, 199 N.C. 





(226) 
IN RE WILt oF SUSAN McKAY., 
(Filed 29 March, 1922. 


1. Executors and Administrators—Wills—Devisavit Vel Non—Evidence— 
Admissions. 

Admissions of the executor are generally incompetent against the de- 
visees, upon the issue of devisavit vel non, especially when those sought to 
be introduced were made in the lifetime of the testator and necessarily be- 
fore the relationship as executor has existed, or before he was acting in a 
representative capacity. 


2. Same—Joint Interests. 

The interest of an executor in the will of the deceased upon the issue of 
devisavit vel non is distinctive from that of the devisees under the will 
who have a joint interest, among themselves, and his declarations against 
their interests will not bind them, especially when those sought to be intro- 
duced in evidence were made in the lifetime of the testator. 


3. Evidence — Character—Civil Actions—Substantive Evidence—Wills—- 
Devisavit Vel Non—Executors and Administrators. 

Upon the trial of a civil action the evidence as to the character of the 
parties who have taken the witness stand in their own behalf may ordi- 
narily be received as affecting the credibility of their testimony, or may be 
corroborating and impeaching in its effect, but pot as substantive evidence, 
and an instruction upon the trial of devisavit vel non that evidence as to 
the character of the witnesses, including the caveator, who had taken the 
witness stand, may be received as substantive evidence, is erroneous, The 
reason for the application of a different rule in actions for libel and slander, 
and in criminal actions, pointed out. 
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APPEAL by propounders from Cranmer, J., at July Term, 1921, of 
LEE. 

Issue of devisavit vel non raised by a caveat to the will of Susan 
McKay. Alleged mental incapacity and undue influence are the grounds 
upon which the caveat is based. 

The jury returned the following verdict: “Is the paper-writing pro- 
pounded, and every part and clause thereof, the last will and testament 
of Susan E. McKay? Answer: ‘No.’ ” 

Judgment on the verdict, from which the propounders appealed. 


Hoyle & Hoyle and Gavin & Jackson for propounders. 
Baggett & Mordecai and A. A. F, Seawell for caveators. 


Stacy, J. There are two fatal errors, appearing on the record, which 
entitle the propounders to a new trial or to a vemre de novo. 

John Yarborough, one of the caveators, was allowed to testify, over 
objection, to an alleged conversation which he had had with M. M. 
Draughan in regard to the mental capacity of the testatrix. This con- 

versation is alleged to have taken place during the lifetime of 
(227) the deceased, and was offered as an admission or declaration 

against interest —the said Draughon later having qualiffed as 
executor of the will, though not named as a beneficiary therein. Up to 
this time the executor, who was one of the propounders, had not gone 
upon the witness stand; and, in fact, he did not testify at all. We think 
the evidence was Incompetent, and that its reception was hurtful and 
prejudicial. 

As a general rule, statements or admissions of an executor, or admin- 
istrator, are not competent or admissible as against the heirs or de- 
visees. Davis v. Gallagher, 124 N.Y. 487; Marshal! v. Adams, 11 Ill. 
37. Especially would this rule be applicable when the alleged declara- 
tions, as here, were made prior to the beginning of the executorship. 
The executor could not, then, in a representative capacity, have been 
engaged in the performance of a duty, pertaining to the estate, so as to 
make his declarations pertinent and admissible as constituting a part 
of the res geste. Church v. Howard, 79 N.Y. 415. As against the bene- 
ficiaries under the will, this testimony would fall in the category of 
hearsay evidence. Furthermore, admissions are received on the principle 
that they are statements against the interest of the party making them; 
but, in the instant case, statements made by Draughan, during the life- 
time of the testatrix, could not be binding as against those claiming 
under the will. Jones v. Jones, 21 N.H. 219; Jones on Evidence, vol. 2, 
sec. 253. True, the personal representative may propound and defend 
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the will in common with others, including the legatees; but, in law, his 
interest is of a different character from theirs. The mere fact that sev- 
eral persons may have a common interest, as contradistinguished from 
a joint interest, in a given subject-matter, does not ipso facto render 
their admissions competent against each other. This is the modern rule, 
and it is approved by a number of decisions in this and other jurisdic- 
tions. Daugherty v. Taylor, 140 N.C. 446; Belding v. Archer, 181 NC. 
287; Dean v. Ross, 105 Cal. 227; Eakle v. Clarke, 30 Md. 822; Hyman 
v. Wheeler, 29 Fed. 347. 

Again with reference to the evidence of the good character of some 
of the witnesses, his Honor charged the jury as follows: “There has 
been, gentlemen of the jury, evidence tending to show the good char- 
acter of witnesses who have testified, and if I recall correctly, as to the 
caveators, some of them, at least, and I instruct you that this is sub- 
stantive evidence, and will be so regarded by you in your consideration 
and deliberation.” Propounders excepted. 

This charge was erroneous. Ordinarily, in elvil actions, evidence of 
the character of parties and witnesses 1s admissible only as affecting the 
eredibility of their testimony. Lumber Co. v. Atkinson, 162 N.C. 301, 
and cases there cited. Such evidence may be corroborative or 1mpeach- 
ing in its effect; but, as a general rule, it is not to be considered 
by the jury as substantive proof. The rule may be otherwise in (228) 
actions for libel and slander, seduction, and the like, where the 
character of one or more of the parties or principals is directly involv- 
ed, but this is not one of those cases. For exceptions to the general rule, 
see Norris v. Stewart, 105 N.C. 455, and cases there cited. 

In all criminal prosecutions, certainly those involving moral turpi- 
tude, the defendant may elect to put his character in issue, and thus 
produce evidence of his good reputation and standing in the community 
(S. v. Hice, 117 N.C. 782); but if this be not done, the State cannot 
offer evidence of his bad character unless and until he has been ex- 
amined as a witness in his own behalf, and even then —the defendant 
not electing to put his character in issue— the impeaching testimony 
is permitted to affeet only his credibility as a witness and not the ques- 
tion of his guilt or innocence. Marcom v. Adams, 122 N.C. 222; S. v. 
Traylor, 121 N.C. 674. Of course, in proper Instances, In criminal cases, 
where the defendant chooses to put his character in issue, the pertinent 
evidence, pro and con, then becomes substantive proof, and may be con- 
sidered by the jury as such. S. v. Morse, 171 N.C. 777; S. v. Cloninger, 
149 N.C. 567, 

For the errors, as indicated, there must be another trial, and it is so 
ordered. 
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New trial. 


Cited: State v. Moore, 185 N.C. 640; State v. Love, 189 N.C. 771; 
State v. Colson, 193 N.C. 288; State v. Nance, 195 N.C. 48; State v. 
Roberson, 197 N.C. 658; State v. Davis, 281 N.C. 665; State v. Brid- 
gers, 233 N.C, 578. 





O. F. WHITE v. FISHERIES PRODUCTS COMPANY. 
(Filed 29 March, 1922.) 


1. Escrow — Bills and Notes — Negotiable Instruments—Evidence-—Parol 
Evidence—Contracts. 

The maker of a negotiable note may show, as between the original par- 
ties, a parol agreement that the payee had accepted it to be valid only upon 
the happening of a certain event, and in violation thereof had transferred 
it to an innocent purchaser for value, in due course, in his action to recover 
the amount of the note that he had been forced to pay to the holder, when 
the agreement resting in parol does not vary, alter, or contradict the writ- 
ten terms of the instrument. 


2. Same—Vary, Alter, or Contradict. 

It may not be shown by parol that a negotiable nete was to be held in 
escrow in contradiction of its express written terms that the payee may 
cash it before maturity, and the maker would pay it when it should be- 
come due. 


8. Escrow — Evidence—Fraud—Appeal and Error—Questions for Jury— 
Evidence. 

Where there is allegation and evidence that the defendant had fraudu- 
lently negotiated a note in violation of a parol agreement that it should be 
held in escrow, to the loss of the plaintiff in being compelled to pay the 
note in the hands of a purchaser for value in due course, it is reversible 
error for the trial judge to refuse to submit the issue of fraud and have 
only that relating to the establishment of the escrow relied upon by the 
plaintiff, which was answered by the jury for defenclant under a peremp- 
tory instruction. 


AppeaL by defendant from Calvert, J., at November Term, 
(229) 1921, of Brertm. 

Civil action to recover damages for an alleged wrongful con- 
version and negotiation of plaintiff's promissory notes in violation of 
the understanding and agreement between the parties, that same should 
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remain in escrow and not become operative or effective unless and un- 
til the plaintiff sold his farm for $35,000, which he never did. 

From a verdict and judgment in favor of plaintiff, the defendant ap- 
pealed. 


Winston & Matthews and Gillam & Davenport for plaintiff. 
Rountree & Carr and O. H. Gwion for defendant. 


Stacy, J. Plaintiff alleges that on 17 June, 1920, he gave to the 
defendant’s agent three promissory notes, aggregating the sum of 
$11,410, due 1 June, 1921, the same to be placed in the Bank of Col- 
erain for safe-keeping, and, in the event the plamtiff sold his farm in 
Chowan County before the maturity of said notes, it was understood 
and agreed that he would take them up by paying the principal sum 
with interest and receive 761 shares of the eapital stock of the Fisheries 
Products Company; provided further, that should the plaintiff fail to 
sell his farm, as above stated, the notes were to be returned and all ne- 
gotiations abandoned. Instead of depositing said notes in accordance 
with the above understanding and agreement, it is alleged that defen- 
dant’s agent wrongfully, fraudulently, and with imtent to cheat the 
plaintiff, negotiated said notes to the Bank of Colerain, which became 
an innocent purchaser thereof for value, and that the plaintiff was 
thereby forced to pay the same at maturity, although he had not been 
able to sell his farm, as contemplated, and the contingency upon which 
the notes were to take effect, as between the original parties, had not 
occurred. 

The law relating to conditionally delivered contracts has been sanc- 
tioned and approved by us in a number of carefully considered deci- 
sions, and it is now very generally recognized, applied, and followed in 
this as well as in other jurisdictions. Farrington v. McNeill, 174 N.C. 
420; Bowser v. Tarry, 156 N.C. 35; Gaylord v. Gaylord, 150 
N.C, 222: Hughes v. Crooker, 148 N.C. 318; Aden v. Doub, 146 (230) 
N.C. 10; Pratt v. Chaffin, 186 N.C. 350; Kelly v. Oliver, 113 
N.C. 442, and Ware v. Allen, 128 U.S. 590. It 1s said in Anson on Con- 
tracts (Am. Ed.), 318: “The parties to a written contract may agree 
that until the happening of a condition, which is not put in writing, the 
contract is to remain inoperative.” And again, in Wilson v. Powers, 131 
Mass. 539: “The manual delivery of an instrument may always be 
proved to have been on a condition which has not been fulfilled, in 
order to avoid its effect. This is not to show any modification or altera- 
tion of the instrument, but that it never became operative, and that its 
obligation never commenced.” These excerpts are quoted with approval 
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in Garrison v. Machine Co., 159 N.C. 285, where the same doctrine is 
announced by Walker, J., in an elaborate review of the authorities on 
the subject now in hand. 

But the defendant contends that the foregoing principles are not ap- 
plicable to the facts of the instant case; or, at least, that the evidence 
tending to bring them into operation cannot be admitted without vio- 
lating other equally well known and established rules of procedure. On 
the back of each note, over the signature of the plaintiff, appears a 
printed endorsement in the following words: “To any bank or banker 
anywhere: This is to certify that this note is given as a cash considera- 
tion. Therefore, it will be satisfactory to me for the holder to cash this 
note before it is due. And I will pay same in full at maturity to the 
purchaser.” In addition to this endorsement, there was a clause in the 
contract for the purchase of the stock, duly signed by the plaintiff, as 
follows: “No condition or agreement, other than those printed herein, 
shall be binding on either the seller or the buyer.” 

It is clear from the foregoing endorsement and stipulation, in the 
contract of sale, that, in the absence of any fraud or mistake, the plain- 
tiff will not be allowed to show the oral agreement in regard to plac- 
ing the notes in escrow, as this would be in direct contradiction to the 
terms of his written contract. “It 1s a rule too firmly established in the 
law of evidence to need a reference to authority in its support, that 
parol evidence will not be heard to contradict, add *o, take from, or in 
any way vary the terms of a contract put in writing, and all contem- 
porary declarations and understandings are incompetent for such pur- 
pose, for the reason that the parties, when they reduce their contract to 
writing, are presumed to have inserted in it all the provisions by which 
they intend to be bound.” Ray v. Blackwell, 94 N.C. 10. And to like 
effect are many decisions in our reports, too numerous to be cited here. 

In Walker v. Venters, 148 N.C. 388, the present Chief Justice, speak- 
ing to this question, aptly said: “It is true that a contract may be 

partly in writing and partly oral (except when forbidden by the 
(231) statute of frauds), and that in such cases the oral part of the 

agreement may be shown. But this is subject to the well estab- 
lished rule that a contemporaneous agreement shall not contradict that 
which is written. The written word abides, and is not to be set aside 
upon the slippery memory of man.” See, also, Mojfitt v. Afaness, 102 
N.C. 457, one of the leading cases on this subject, and Sykes v. Everett, 
167 N.C. 600; Wfg. Co. v. McCormick, 175 N.C. 277; Bland v. Har- 
vester Co., 169 N.C. 418; Guano Co. v. Livestock Co., 168 N.C. 447; 
Thomas v. Carteret, 182 N.C. 374, and cases there cited. 
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Plaintiff also alleges that the defendant’s agent procured the notes in 
question by false and fraudulent representations, and he seeks, in this 
action, to recover for the loss thus occasioned by such deceit, etc., ete. 
But there was no issue of fraud submitted to the jury. His Honor held 
that, under Hughes v. Crooker, 148 N.C. 318, such would not be neces- 
sary and directed a verdict for the plaintiff on a simple issue of indebt- 
edness. This, we think, was erroneous. 

Upon the instant record, unless the plaintiff can make good his alle- 
gation of fraud, it appears that his recovery must be denied. 

For the error as indicated, there must be a new trial or a venire de 
novo, and it is so ordered. 

New trial. 


Cited: Glover v. Guano Co., 184 N.C. 622; White v. Products Co., 
185 N.C. 69, 70, 72; Building Co. v. Sanders, 185 N.C. 831; Watson v. 
Spurrier, 190 N.C. 730; Roebuck v. Carson, 196 N.C. 673; Hill v. In- 
surance Co., 200 N.C. 306; Ins. Co. v. Merehead, 209 N.C. 175, 177; 
Lerner Shops v. Rosenthal, 225 N.C. 322; Hall v. Christiansen, 240 N.C. 
397, 





J. J. COOPER et at, v. BOARD OF COMMISSIONERS OF FRANKLIN 
COUNTY. 


(Filed 29 March, 1922.) 


Roads and Highways—Road Districts—Bonds—Taxation—Sinking Fund 
—Interest—Statutes. 


Where the Legislature has created a special township road district and 
authorized the county commissioners to issue bonds, and for the purpose of 
providing for the “payment of said bonds and the interest thereon, and for 
the construction, improvement, and maintenance of the roads of said town- 
ship,” to levy a special tax of not less than 25 cents nor more than 75 
cents on the $100 worth of property, the act, by the use of the words “to 
provide for the payment of said bonds,’ does not authorize a present tax 
levy for the accumulation of a sinking fund for the retirement of the bonds 
at their maturity forty years hence, but the bonds are valid. Where the 
commissioners have levied a tax for the purpose of creating an unauthoriz- 
ed sinking fund, in addition to what is required for the interest, an injunc- 
tion will lie as to this difference; and the judgment of the Superior Court 
properly restricted the commissioners to levy a tax sufficient only for the 
payment of interest. 
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AppraL by defendants from Bond, J., at chambers at Louis- 
(232) burg, 15 November, 1921. 

This was a proceeding to restrain the defendants from levy- 
ing a higher rate for general county purposes, the poor fund and pen- 
sions, than 15 cents. On the return day of the restraining order the 
court adjudged that the 21 cents which had been levied on the $100 
worth of property for general county purposes, the poor fund and 
pensions, be reduced so that the aggregate of these three charges be 
reduced to 15 cents, the right being reserved to the commissioners to 
redistribute the relative proportion of 15 cents as in their judgment is 
to the best interest of the county; and it was further adjudged that the 
levy in Sandy Creek Township for this year, purporting to be 75 cents 
on the $100 worth of property for road bonds, be “reduced to such 
amount as is required in good faith to pay the interest on said bonds,” 
and that the poll tax levied shall also be reduced to constitutional equa- 
tion between the poll tax on one side and property tax on the other. 

The defendants appealed from so much of the judgment as directed 
that the levy of 75 cents in Sandy Creek Township for roads this year 
should be reduced to a sum sufficient to pay the interest on said bonds. 


W. M. Person for plaintiffs. 
William H. and Thomas W. Ruffin for defendants. 


CuarK, C.J. The error assigned is to the ruling that the levy of 
taxes in Sandy Creek Township for payment on road bonds this year 
should be limited to the levy of a sum sufficient to pay the annual in- 
terest on the bonds. This is levied in a special taxing district after an 
election held under a special act of the General Assembly constituting 
said taxing district and creating the township road commission a corpo- 
ration, with special powers and duties. 

Chapter 173, Public-Local Laws 1919, created said taxing district 
and the township road commission for said township a corporation 1m- 
posing upon it special powers and duties. Under the power thus confer- 
red, the road commission issued and sold $50,000 of road bonds to run 
40 years, and received and expended the proceeds thereof in the con- 
struction of roads. Upon the sale of said bonds the duty was imposed 
on the township road commission to levy a tax sufficient to pay the 
annual interest (but not to provide for a sinking fund) and the con- 
struction of roads not to exceed the limit voted by the citizens of the 
township, the maximum authorized being 75 cents on $100 worth of 
property. Section 10 of said act provides: ‘For the purpose of provid- 
ing for the payment of said bonds and the interest thereon and for the 
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construction, improvement, and maintenance of the roads of said town- 
ship, the board of county commissioners of the said county shall an- 
nually, and at the time of levying county taxes, levy and lay a 
special tax on all persons and property subject to taxation with- (233) 
in the limits of said township of not less than 25 cents and not 

more than 75 cents on the $100 worth of property.” 

The question presented is whether under the authority to provide for 
“the payment of said bonds and the interest. thereon, and for the con- 
struction, improvement, and maintenance of roads of said township,” 
the board of county commissioners can levy a tax not only to provide 
for the construction, improvement, and maintenance of the roads of 
said township and for the payment of the interest accruing on the 
bonds issued therefor, but whether it authorized the commissioners to 
levy an additional amount to accumulate a sinking fund to pay the 
principal not yet due. The act does not authorize the creation of a 
sinking fund, and that proposition was not submitted to a vote of the 
people of the township. 

In Lumberton v. Nuveen, 144 N.C. 3038, the act provided that the 
commissioners “shall levy a special tax sufficient to provide for the 1n- 
terest and a sinking fund.” 

The defendants rely upon Hotel Co. v. Red Springs, 157 N.C. 187, 
where it was held that an act authorizing a municipality to issue bonds 
for water and sewerage system was not invalid because at the present 
rate of taxation there was not sufficient revenue to raise the sinking 
fund to retire the bonds at maturity. The court held that the Legisla- 
ture could subsequently increase the tax rate for that purpose or it 
might become unnecessary by reason of the growth of the town and 
the increase in taxable property. 

In Gastonia v. Bank, 165 N.C. 507, it was held that where the bonds 
were issued by a municipality under statutory authority for necessary 
purposes without provision for a special levy of taxes to pay the inter- 
est and to create a sinking fund, the city has the power to pay the in- 
terest and create a sinking fund for the bonds if the general revenue 
derived under the limit fixing its taxing power is sufficient; and if not 
sufficient, the bonds will not be declared invalid on that account. 

In these decisions it is not held that there is any authority to levy a 
tax sufficient to create a sinking fund when the act does not so specify, 
but merely that the bonds are valid without it. 

On the contrary it was expressly held in Comrs. v. McDonald, 148 
N.C, 125: “When bonds are issued by a county by popular vote under 
legislative authority, which does not further provide for a levy to ex- 
ceed the constitutional limitations for principal, interest, or for a sink~- 
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ing fund, the commissioners are without authority to levy a tax to ex- 
ceed the restriction.” This case has often been cited since with approval. 
See citations to that case in the Anno. Ed. 
As suggested in Hotel Co. v. Red Springs. supra, the Legisla- 
(234) ture may have thought proper to leave the collection of taxes for 
the sinking fund to some future Legislature, and it a very doubt- 
ful question whether the creation of a sinking fund for that purpose is 
sound public policy for, as counsel for the plaintiffs observed, a “‘sink- 
ing fund has very often proven to be a sunken fund,” and it is also 
doubtful whether in the present financial condition of the country and 
the pressure of high taxes it is advisable to anticipate the payment of 
the principal of this indebtedness by the collection of a fund at the 
present day, which (if not lost) shall meet the payment of the principal 
at some future day when the people of the township at the maturity of 
the bonds will be far more numerous and better able financially to meet 
that payment, if they do not prefer to renew the bonds. It is said that 
no part of the bonded indebtedness of this State has ever really been 
paid, but has always been renewed from time to time at maturity of 
the indebtedness. 

But at any rate, the language of the statute, section 10, provides: 
“That for the purpose of providing for the paymenz of said bonds and 
the interest thereon, and for the construction, improvement, and main- 
tenance of the roads of said township, the board of county commission- 
ers of the said county shall annually, and at the time of levying county 
taxes, levy and lay a special tax on all persons and property subject 
to taxation within the limits of said township of not less than 25 cents 
and not more than 7d cents.” To same purport are sections 9 and 15 
of the act. The purpose for which the levy of said tax is specified to 
be the construction, improvement, and maintenance of the roads of 
sald township. The act provides that the taxation shall be used to pro- 
vide for the payment of said bonds, but this means at maturity and is 
not a requirement that taxes shall be levied now sufficient in amount 
to provide for the creation of a sinking fund in anticipation of the ma- 
turity of the bonds. The interest is to be paid each year as it falls due, 
nor can the principal be called for until due. Its payment is to be met 
when the bonds become due, and not at the present time, long years 
before their maturity. When the bonds fall due, 4) years from date, 
the wealth of the township may be such as to make the tax sufficient 
for the payment of the principal. The people of that day — 40 years 
hence — can better take care of their own affairs than this generation. 
They may see fit to renew the bonds as the State and many other 
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municipalities have done heretofore, or they may pay them as they 
may see fit. 

If the Legislature had intended that the levy should be sufficient not 
only to provide for the purposes named in the act, “the interest on the 
bonds and the construction, improvement, and maintenance of said 
roads,” but there should be a levy yearly to accumulate out of this 
generation a fund sufficient for the payment of the principal of 
the bonds 40 years hence, it would doubtless have adopted a (235) 
plan now recognized as far safer than a sinking fund of issuing 
“serial bonds” so that some of the principal shall fall due and be paid 
each year. 

“Without legislative authority a sinking fund could not be created,” 
Hightower v. Raleigh, 150 N.C. 571; Jones v. New Bern, 152 N.C. 65; 
nor can a tax be levied even to pay interest unless so specified and au- 
thorized, though this would not make the bonds invalid. Underwood v. 
Asheboro, Ibid, 642; Pritchard v. Comrs., 160 N.C. 479; Jackson v. 
Comrs., 171 N.C. 382. In Proctor v. Comrs., 182 N.C. 56, the creation 
of a sinking fund was required by the act. 

The Legislature has not seen fit in this act by the device of serial 
bonds to provide for the levy of taxes to pay any part of the bonds 
each year, and as the creation of a sinking fund is not named as one of 
the purposes authorized by the statute or by vote of the people, we 
think his Honor was correct in restricting the taxes to be levied to the 
purposes named in the act and held that the levying purporting to be 
“75 cents on the $100 worth of property for the purpose of paying bonds 
should be reduced to such an amount as is required in good faith to pay 
the interest on said bonds.” In this case neither the statute nor the 
popular vote authorizes a sinking fund. The bonds are valid, but no 
levy can be made to create a sinking fund. 

Affirmed. 


Hoke, J., dissenting: I dissent from so much of the opinion as de- 
nies the power to levy a tax for a sinking fund, the amount being with- 
in the 75 cents authorized by statute and approved by the voters. I am 
of opinion that there 1s ample power conferred to levy this tax in ques- 
tion, and that the same is being providently exercised by the commis- 
sioners. 

In the cases cited, so far as examined, no power to levy a special tax 
existed, 


Cited: Spitzer v. Comrs., 188 N.C. 31, 32, 38, 35, 36, 38. 
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NONIE B. HARRIS, ADMINISTRATRIX OF J, C. HARRIS v. P. H. MANGUM. 


(Filed 29 March, 1922.) 


1. Negligence—Evidence—Res Ipsa Loquitur. 


Ordinarily in an action by the plaintiff to recover damages for a person- 
al injury alleged to have been caused him by the defendant’s negligence, he 
must prove circumstances tending to show some negligent fault of omission 
or commission in relation to a duty owed to him by the defendant, in ad- 
dition to the happening of the physical accident; and where the doctrine of 
res ipsa loquitur applies, it is distinctive in permitting negligence to be in- 
ferred by the jury from the physical cause of an accident, without the aid 
of circumstances as to the responsible human cause. 


2. Same—Master and Servant—Employer and Employee—Steam Boilers. 


The application of the doctrine of res ipsa loquitur does not depend upon 
the relationship of the parties to each other, such as, in this case, employer 
and employee, but in the inherent nature and character of the act causing 
the injury, as where the thing causing the injury is shown to be under the 
management of the defendant, and the accident is sich as in the ordinary 
course of things does not happen if those who have the management use 
proper care; and under such circumstances a bursting of a boiler, in the 
absence of explanation, is evidence of negligence tc be considered by the 
jury. 


8. Same—Burden of Proof—Questions for Jury—tTrials. 


The prima facie case of negligence established by the proper application 
of the doctrine of res ipsa loquitur, in a given case, is only evidence for the 
consideration of the jury, and the defendant may elect whether he will or 
will not introduce evidence in explanation, or in re)uttal of the plaintift’s 
case. 


4. Same—Instructions—Appeal and Error—Prejudicial Error. 


Where there is evidence that the plaintiff, defendant’s employee, was in- 
jured by the explosion of a boiler under circumstarices permitting the ap- 
plication of the doctrine of res ipsa loquitur, an instruction that the law 
raised a presumption of the defendant’s negligence that shifted to it the 
burden of showing that the explosion was not negligently caused, is prej- 
udicial error, in imposing upon it the burden of disproving negligence, 
contrary to the rule that the burden remains on toe plaintiff throughout 
the trial to prove by the preponderance of the evidence that the defendant’s 
negligence was the proximate cause of the injury alleged. 


Apprau by defendant from Bond, J., at the November Term, 


(236) 1921, of Wakg, 


Civil action for the recovery of damages for the wrongful and 


negligent death of plaintiff’s intestate, tried by Bond, J., and a jury, at 
the October-November term of the Superior Court of Wake. The in- 
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testate was standing near a steam boiler used by the defendant in the 
operation of a sawmill when the boiler exploded, causing the death of 
the intestate. There was evidence for plaintiff tending to show that her 
intestate was an employee of the defendant, and evidence for defen- 
dant tending to show that he was not. The jury found that the intestate 
was such employee, answered the issue of negligence in favor of the 
plaintiff, and assessed damages. The defendant appealed. 


R.N. Simms, J. H. Finlator, and R. L. McMillan for plaintvff. 
Armistead Jones & Son and H. HE. Norris for defendant. 


Apams, J. Applying the doctrine of res ipsa loquitur to the 
cause of the intestate’s death, his Honor instructed the Jury as (237) 
follows: “The defendant having admitted that an explosion oc- 
curred, the law raises a presumption that the explosion was due to neg- 
ligence, and shifts upon the defendant the burden of showing that the 
explosion was not negligently caused.” This instruction the defendant 
assigns as error, and in our opinion his exception should be sustained. 
The verdict, considered in reference to his Honor’s charge, established 
as between the defendant and the intestate the relation of master and 
servant. In a large body of decisions, especially in those of the Federal 
courts, the maxim res zpsa loquitur is not applied in actions arising from 
the relation of master and servant, although, says Labatt, no satisfac- 
tory reason is given why in such cases it should not apply. Mas and 
Ser. (2 ed.), 1601. Some of the courts, emphasizing the peculiar con- 
tract of the employee who ordinarily assumes the risks incident both 
to his employment and to the negligence of his fellow-servants, deny 
the applicability of the maxim in its strict and distinctive sense. To 
what extent these decisions may be affected by the abrogation of the 
common-law doctrine of fellow-servants in the enactment of the Federal 
Employers’ Liability Act is not germane to this discussion. Jones v. R. 
R., 176 N.C. 260. Other courts, which do not exclude the rule in causes 
between master and servant, nevertheless confine its application to a 
scope more limited than that which is generally recognized in the case 
of carrier and passenger. In a number of decisions rendered in this Jur- 
isdiction it is held that the maxim applies to causes originating in the 
relation of master and servant. Kinney v. R. R., 122 N.C. 961; Wright 
v. R. R., 127 N.C. 225; Womble v. Grocery Co., 185 N.C. 474; Ross v, 
Cotton Mills, 140 N.C. 115; Hemphill v. Lumber Co., 141 N.C. 488; 
Fitzgerald v. R. R., Ibid, 531. 

In applying the maxim confusion has frequently arisen from a fail- 
ure to observe the distinction between circumstantial evidence and the 
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technical definition of res ipsa loquitur. This distinction is not merely 
theoretical; it is practically important. Res ipsa logquitur, in its distine- 
tive sense, permits negligence to be inferred from the physical cause 
of an accident, without the aid of circumstances pointing to the respon- 
sible human cause. Where this rule applies, evidence of the physical 
cause or causes of the accident are sufficient to carry the case to the 
jury on the bare question of negligence. But where the rule does not 
apply, the plaintiff must prove circumstances tending to show some 
fault of omission or commission on the part of the defendant in addi- 
tion to those which indicate the physical cause of the accident. Fitz- 
gerald v. R. R., 6 L.R.A. (NS.) 387, and note; Byers v. Steel Co., 16 
L.R.A. (N.S.) 214, and note. 
We are not inadvertent to decisions in which it is held that 
(2388) the doctrine of res tpsa loquitur does not apply in case of Injury 
or death caused by the explosion of a boiler; but in our opinion 
the better reasoning, as well as eminent judicial opinion, supports its 
application. The principle is embedded, not in the relation existing be- 
tween the parties, but in the inherent nature and character of the act 
causing the injury. “When a thing which causes injury is shown to be 
under the management of the defendant, and the accident is such as in 
the ordinary course of things does not happen if those who have the 
management use proper care, it affords reasonable evidence, in the ab- 
sence of explanation by the defendant, that the accident arose from a 
want of care.” Scott v. London Co., 3 H. & C. 596; Shear. and Red. on 
Neg. (6 ed.), sec. 58 b. When in safe condition and properly managed, 
boilers do not usually explode; therefore, in the absence of explanation, 
the bursting of a boiler justly and reasonably warrents an inference of 
negligence. Rose v. Trans. Co., 20 Blatchf. 411; Afullen v. St. John, 15 
Am. Rep. 5380; Young v. Bransford, 12 Lea (Tenn.) 232; Judson v. 
Powder Co., 48 Cal. 146; Beall v. Seattle, 61 L.R.A. 593; Lykiardopoulo 
v. New Orleans, Anno. Cases, 1912 A, 976; Newton v. Texas Co., 180 
N.C. 561; Stone v. Texas Co., Ibid, 546. We hold, then, upon the present 
record, that the plaintiff had a right to invoke in aid of her action 
against the defendant the doctrine of res wpsa loquitur. 

In our opinion, however, his Honor’s instructior. is subject to the 
criticism of imposing upon the defendant the burder. of disproving neg- 
ligence. Furniture Co. v. Express Co., 144 N.C. 639; Stewart v. Carpet 
Co., 188 N.C. 61; Ross v. Cotton Mulls, supra; Womble v. Grocery Co., 
supra; Overcash v. Electric Co., 144 N.C. 573; Page v. Mfg. Co., 180 
N.C. 335. In the last of these cases Walker, J., said: “It is true that 
expressions are to be found in some of our cases, filtered there from two 
or three cases based on the English rule, which justified his Honor’s 
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charge, but since they were decided we have adhered to the true and 
correct rule, which is stated in Stewart v. Carpet Co., supra; Womble 
v. Grocery Co., supra; Cox v. R. R., supra; Shepard v. Tel. Co., supra, 
and many other cases, and which we have applied in this case, the sub- 
stance of which is that the burden to prove his case is always on the 
plaintiff, whether the defendant introduces evidence or not. Where we 
have said ‘it is the duty of the defendant to go forward with his proof, 
it was only meant in the sense that if he expects to win it is his duty to 
do so or take the risk of an adverse verdict, and not that any burden of 
proof rested upon him. He pleads no affirmative defense, but the gen- 
eral issue, and this puts the burden throughout the case on the plaintiff, 
who must recover, if at all, by establishing his case by the greater 
weight of evidence. The Supreme Court of the United States has so 
stated the rule, and it referred with approval to our cases above 

cited. We say this much again, in the hope that the rule, as we (239) 
have stated it, may hereafter be considered as the correct one.” 

For the purpose of calling attention to inconsistent expressions in 
some of the decisions of this Court we undertook at the last term to 
review the cases in which the burden of the issue and the “burden of 
proof” are discussed. White v. Hines, 182 N.C. 275. The origin of these 
inconsistencies may perhaps be found in the application against the de- 
fendant of the words “presumption” and “burden of proof.” In some cof 
the decisions the word “presumption” seems unfortunately to imply the 
right of the plaintiff to recover unless the defendant introduces evi- 
dence in rebuttal, and to this extent assumes the burden of proof; 
whereas, the “presumption” is nothing more than evidence to be con- 
sidered by the jury. Here the plaintiff could have rested her case as to 
the first issue upon proof of the explosion, and her intestate’s death as 
the proximate result; and in that event it would have devolved on the 
defendant to elect between introducing and declining to introduce evi- 
dence, because, although the maxim referred to was applicable, the ex- 
plosion and consequent death were only evidence from which the jury 
in the exercise of their reason might or might not have inferred negli- 
gence. The burden of proving by the greater weight of the evidence the 
explosion, the death, and the proximate cause remained with the plain- 
tiff throughout the trial, and the burden of disproving negligence was 
not at any time cast upon the defendant. 

In White v. Hines, supra, 288, it is said: “When the plaintiff proves, 
for instance, that he has been injured by the fall of an elevator, or by 
a derailment, or by the collision of trains, or other like cause, the doc- 
trine of res ipsa loguitur applies, and the plaintiff has a prima facie 
ease of negligence for the consideration of the jury. Such prima facie 
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case does not necessarily establish the plaintiff’s right to recover. Cer- 
tainly, it does not change the burden of the issue. The defendant may 
offer evidence or decline to do so at the peril of an adverse verdict. If 
the defendant offer evidence the plaintiff may introduce additional 
evidence, and the jury will then say whether upon all the evidence the 
plaintiff has satisfied them by its preponderance that he was injured by 
the negligence of the defendant.” ... 

“As applicable to this class of cases, the rule formulated by the more 
recent decisions of this Court is substantially as follows: In all in- 
stances of this character, after the plaintiff has established a prima facie 
case of negligence, if no other evidence is introduced, the jury will be 
fully warranted in answering the issue as to negligence in favor of the 
plaintiff, but will not be required to do so as a matter of law. When 
such prima facie case is made, it 1s incumbent upon the defendant to 

offer proof in rebuttal of the plaintiff’s case, but not to the ex- 
(240) tent of preponderating evidence. The defendant, however, is not 

required as a matter of law to produce evidence in rebuttal; he 
may decline to offer evidence at the peril of an adverse verdict. If he 
offer evidence, the plaintiff may introduce other evidence in reply, and 
the jury will finally determine whether the plaintiff is entitled by the 
greater weight of all the evidence to an affirmative answer to the issue; 
for throughout the trial the burden is upon the plaintiff to show by the 
greater weight of the evidence that he is entitled to such answer.” 

It may not be improper to direct attention to his Honor’s further in- 
struction that the law raises a presumption that the explosion was due 
to negligence. There are decisions which apparently sustain the instruc- 
tion; but again we find that certain of the decisions are inharmonious, 
if not directly conflicting. For example, it has been held that in case 
of derailment or the collision of trains, in which the doctrine of res ipsa 
loquitur applies, the law raises a presumption of negligence (Stewart 
v. R. R., 141 N.C. 277; Hemphill v. Lumber Co., Ibid, 488); in others 
that the maxim does not create a presumption, but merely carries the 
question of negligence to the jury (Fitzgerald v. R. R., Ibid, 542; 
Womble v. Grocery Co., supra; Ross v. Cotton Mills, supra); and in 
Cox v. R. R., 149 N.C. 118, it was held that an instruction that there 
was a “presumption in law of negligence” was erroneous in that it 
raised a legal presumption of the defendant’s hability and shifted the 
burden of proof to the defendant. 

We hold that where the doctrine of res ipsa loquitur applies the plain- 
tiff has a prima facie case of negligence; but such vrima facie case is 
not a presumption of law, but simply evidence from which the jury 
may or may not infer that the issue should be answered in favor of the 
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plaintiff. The duty, then, imposed on the defendant is to elect between 
introducing or declining to introduce evidence in explanation or re- 
buttal. 

We deem it unnecessary to consider the remaining exceptions. 

For the reasons stated, the defendant is entitled to a new trial. Cot- 
ton Ou Co. v. R. R., ante, 93. 

New trial. 


Cited: Saunders v. R. R., 185 N.C, 290; Hinnant v. Power Co., 187 
N.C. 294; Corbitt v. Royer-Ferguson Co., 188 N.C. 567; Howard v. 
Texas Co., 205 N.C. 23; Young v. Anchor Co., 239 N.C. 290; Smith v. 
Owl Corp., 2389 N.C. 366. 





S. M. HOBBY v. MRS. PATTIE D. B. FREEMAN. 
(Filed 29 March, 1922.) 


1. Landlord and Tenant—Possession by Tenant——Ejectment—Title. 


The tenant continuing in possession of the premises under a lease from 
the landlord may not deny the latter’s title, without first surrendering the 
possession, by setting up a superior outstanding title in himself, or in some 
third person; and the principle upon which the tenant may dispute the de- 
rivative title of one claiming under the landlord, does not arise upon this 
appeal. 

2. Same — Justices of the Peace—Jurisdiction—-Exceptions—Appeal and 
Error—Objections and Exceptions. 

Where the original jurisdiction of a justice of the peace, in a possessory 
action of ejectment, has not been excepted to in the tenant’s appeal, the 
question of title is not raised for adjudication in the Superior Court, or 
properly presented on the tenant’s appeal to the Supreme Court. . 


AppraL by defendant from Bond, J., at second October Term, 
1921, of WAKE. (241) 

Summary proceeding in ejectment to evict the defendant, a 
tenant, from the premises of the plaintiff, 

Upon trial in Superior Court, there was a verdict and judgment in 
favor of plaimtiff, from which the defendant appealed. 


J. L. Emanuel and E. P. Maynard for plaintiff. 
Mrs. Pattie D. B. Freeman, in propria persona, for defendant. 
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Stacy, J. This was a summary proceeding in ejectment, commenc- 
ed in the court of a justice of the peace, and tried de novo on appeal to 
the Superior Court of Wake County. From the jucgment of the latter 
court the case comes to us for review. 

The tenancy and the expiration of the term are both admitted (C. 3. 
2365); but defendant refuses to vacate the premises upon the ground 
that, although having taken possession under a lease, she has now ac- 
quired an outstanding claim to the property superior to the plaintift’s 
right and superior to her original landlord’s title. It has been the uni- 
form holding with us that where the relation of Jandlord and tenant 
exists, and the latter takes possession of the demised premises under a 
lease from the former, the tenant will not be permitted to dispute the 
title of the landlord, either by setting up an adverse claim to the prop- 
erty or by undertaking to show that it rightfully belongs to a third 
person, during the continuance of such tenancy. Clapp v. Coble, 21 
N.C. 177. Before the defendant here could avail herself of this posi- 
tion it would be necessary for her first, and as a condition precedent, to 
surrender the possession which she had thus acquired under the lease. 
The reasons in support of the wisdom of such a policy are fully set forth 
by Hoke, J., in Lawrence v. Eller, 169 N.C. 211, where the question is 
discussed at some length with citation of numerous authorities. 

We may add, however, that this principle does not go to the extent of 
denying to the tenant the right to dispute the derivative title of one 
claiming under the landlord. Hargrove v. Cox, 180 N.C. 360, and 
cases there cited; 16 R.C.L. 670. But this is not our case; and there 

is no exception calling in question the original Jurisdiction of the 
(242) justice of the peace. Hauser v. Morrison, 146 N.C. 248; Mc- 
Laurin v. McIntyre, 167 N.C. 350. 

Upon the instant record we have found no error, and the judgment 
of the Superior Court must be upheld. 

No error. 


Cited: Austin v. Crisp, 186 N.C. 617; Shelton v. Clinard, 187 N.C. 
665; Carnegie v. Perkins, 191 N.C. 415; Pitman v. Hunt, 197 N.C, 576; 
Insurance Co. v. Totten, 203 N.C. 483. 
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In RE BLANCHE McCADE. 
(Filed 29 March, 1922.) 


Habeas Corpus—Appeal and Error—Certiorari—Courts—Discretion. 


An appeal will not lie upon the refusal of the judge, in habeas corpus 
proceedings, to release a prisoner from custody upon the ground that the 
judgment ordering her imprisonment was invalid, such procedure being only 
allowable when concerning the care and custody of children and otherwise 
by application for a writ of certiorari, the granting of which rests on the 
sound discretion of the court. 


Hapeas Corpus proceedings, heard and determined on petition of 
Blanche McCade, before Bond, J., at Raleigh, N. C., on 30 November, 
1921. 

The court entered judgment denying the prayer of the petitioner and 
remanding her to custody, whereupon petitioner excepted and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
Charles U. Harris for petitioner. 


Hoxer, J. It appears that the petitioner, Blanche MeCade, being 
imprisoned in the common jail of Wake County under a sentence in a 
criminal action, sued out the writ of habeas corpus, alleging the in- 
validity of the judgment against her for causes specified. His Honor, 
on inspection of the record, and other evidence offered, being of opinion 
that petitioner was under a lawful sentenee, entered judgment in denial 
of the prayer of the petitioner and that she be remanded to jail. 

It is the law of this State that except in eases conecrning the care 
and custody of children, no appeal lies from a judgment in habeas cor- 
pus proceedings, but the same must be reviewed, if at all, on writ of 
certiorari, duly applied for and resting in the sound discretion of the 
court. In re Lee Croom, 175 N.C, 455; citing Ice Co. v. R. R., 125 N.C. 
17, and In re Holley, 154 N.C. 163. 

In deference to these and other hke decisions, we must hold that the 
appeal of the petitioner be dismissed. 

Appeal dismissed. 


Cited: State v. Farmer, 188 N.C. 245; State v. Edwards, 192 N.C. 
322; In re Bellamy, 192 N.C. 673; In re Hayes, 200 N.C. 137. 
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(243) 
EMILY T. PETERSON et at. v. TIDEWATER POWER COMPANY. 
(Filed 29 March, 1922.) 


1. Negligence—-Evidence—-Questions for Jury—Fires. 


The defendant, at the beginning of the season at a summer resort, took 
the plaintiff's keys to connect up the gas, which had been cut off, and as 
was the custom, lighted the gas with matches after connection made to 
test whether it was working satisfactorily. There was evidence tending to 
exclude any probability of fire except that used in the testing by defen- 
dant’s employees; and that an hour or two after ther left, witnesses seeing 
smoke from the dwelling, broke into it and saw large flames of gas from 
the gas piping where the defendant’s agents had been at work, which caused 
the conflagration resulting in the loss of the dwelling: Held, sufficient evi- 
dence of defendant’s actionable negligence to sustain a verdict in the plain- 
tiff’s favor. 


2. Evidence — Negligence — Damages — Tax Lists --Hearsay—Res Inter 
Alios Acta. 

Where the amount of the plaintiff’s damage for the negligent burning of 
the plaintiff’s dwelling is at issue, the amount on the tax list given by the 
plaintiff’s predecessor in title is not admissible as tending to show the value 
of the building destroyed, it being but hearsay and res inter alios acta, and 
not the estimate of value given by the plaintiff. 


8. Appeal and Error — Unanswered Questions—Negligence—Damages — 
Evidence—Dwellings—Values—Questions for Jury—Trials. 


Where the value of a building destroyed by fire is relevant to the inquiry 
in an action to recover damages, the value of another building which had 
theretofore stood on the same site, is competent as a circumstance to be 
considered by the jury, when there was evidence that the two were substan- 
tially identical with each other; but where the answer to the question is not 
given, the question will be held as harmless. 


4. Damages—-Fires—Rules of Insurance Companies—-Negligence. 


The rules of insurance companies relative to placing insurance upon a 
certain class of dwellings is not competent on the incuiry as to the value of 
a dwelling of that class destroyed by fire, which is the subject of the plain- 
tiff’s action to recover damages of the defendant for its negligence in caus- 
ing the loss. 


Appeau by defendant from Connor, J., at the October Term, 1921, 
of New HANover, 

This was a civil action, brought by the plaintiffs to recover damages 
of the defendant for the alleged negligent burning by the defendant of 
the fame plaintiff’s cottage and furniture at Wrightsville Beach. 

At the trial the defendant admitted the plaintiff’s ownership in fee 
simple of the lands and premises described in the complaint, but requir- 
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ed the plaintiffs to put in the deed which showed the purchase price of 
the property alleged to have been destroyed through the negligence of 
the defendant. 

The defendant admitted in the pleadings that it was a corp- 
oration, engaged in the business of supplying the town of (244) 
Wrightsville Beach and persons along its system with electricity 
for lights, power, and gas for lighting, heating, cooking, and other pur- 
poses, charging its usual rates for gas and electricity. That upon the 
tract of land described in the complaint was a summer residence or 
cottage, which was not occupied during the winter months, but oecupied 
only durimg the summer months, and that the plaintiff had household 
and kitchen furniture for living purposes in said cottage, and was pre- 
paring to move down and occupy said cottage for the summer season, 
expecting to begin such occupancy on 3 June, 1920. 

That it was the custom of the company to cut off its supply of elec- 
tricity and gas to cottages in the early fall by disconnecting, in some 
manner, the supply of gas and electricity from such cottages at the 
main pipe and wires feeding said cottages, and that before gas and elec- 
tricity were turned into the cottages they required the owner, or persons 
expecting to occupy such cottages to make application to the defendant 
for connecting up and turning on the gas and electricity, and required 
the keys to the cottage to be surrendered to the defendant, so that they 
might enter the same and inspect the meters and connect with the sup- 
ply of electricity and gas, which had been disconnected the previous 
fall. 

That on 31 May, 1920, application was made for gas service for the 
plaintiffs’ cottage, and the keys to the same were turned over to the 
defendant, to enable it, or its agents, or servants, to enter such cottage 
and connect up the gas fixtures so that the plaintiffs could use and con- 
sume gas according to their needs for cooking and heating purposes, 
and that the plaintiffs paid the defendant its charges for such service. 
That it was the custom of the defendant immediately after making the 
necessary connections, to turn on the flow of gas and hght the same in 
order to ascertain whether or not its patrons would be able to receive 
the expected service. That in disconnecting the gas in the fall, the de- 
fendant’s custom was to disconnect the metal or iron pipe which con- 
ducted the gas through the meter at some point inside the building, 
near where the pipe entered the meter, and this was the method used in 
the plaintift’s cottage. 

That on 1 June, 1920, between the hours of 11 and 12 o’elock a.m., 
before the plaintiffs had moved into said cottage, the defendant’s serv- 
ants or employees entered said cottage to connect up, test out, and put 
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in proper condition the gas fixtures for use by the plaintiff, and that in 
a very short time after the defendant’s employees had left the cottage, 
fire was discovered in the kitchen or rear part of the cottage, at and 
around where the defendant’s employees had been working and con- 

necting the gas, and that gas from the defendant’s pipe was 
(245) pouring out into said cottage a burning flame, and the plaintiff’s 

cottage and furnishings were completely destroyed and consum- 
ed by the said fire. 

The foregoing facts are substantially admitted in the pleadings, the 
only denials of the defendant being that as to negligence and the value 
of the property destroyed by the fire, the defendant stating, in the ninth 
paragraph of its answer, that it was probably more than an hour after 
defendant’s employees left the house before the fire was discovered. 

The evidence tended to show, in addition, that when Mr. Peterson 
moved out of the cottage the previous fall, all matches and combustible 
materials had been removed from the cottage. That Mr. Peterson, about 
a week previous to the fire, and before he surrendered the keys to the 
defendant company, for the purpose of connecting up the gas and elec- 
tricity, visited the cottage and left the same securely locked and fast- 
ened, and that there was no fire in the cottage. That the defendant’s 
employees, during the morning, about 12 o’clock, entered the cottage 
with the keys to install the meter and connect the gas in the kitchen, 
and this they did, and after doing so, lighted the gas to test it out. 
There is no evidence that any other person from that time until the fire 
was discovered, was in, at, or around the plaintiff’s cottage. That Mrs. 
Peterson left Lumina on the 1:15 car and went to visit Mrs. Colucci, 
who was occupying the cottage next to Peterson’s, and after she had 
been on the porch for a few minutes she heard a noise in the Peterson 
cottage, which sounded like that made when she turned on the gas in 
her gas range and put the match to it, when it doesn’t catch, making a 
“sizzling noise,” and she called the attention of Mrs. Colucci to the 
same. A few minutes thereafter she saw fire coming out of the weather- 
boarding, where a few minutes before she had seen smoke coming from 
the cottage. She tried the doors and found them locked, and could not 
get in. The kitchen door was then forced open and flames were found 
burning around the gas meter. The noise which she heard when she 
first called Mrs. Colucci’s attention to it was like that of gas coming 
out of a pipe. 

John Cowan testified that when the door was broken open all he could 
see was an arm of flame coming out with a hissing sound. 
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Mrs. Jacobs testified that the meter was near the gas stove and a 
long flame was coming out, making a “sizzling sound,’ and that she 
heard the noise before the cottage was broken into. 

The cottage and its contents were totally destroyed by the fire. 


E. K. Bryan for plaintiffs. 
Rountree & Carr for defendants. 


WALKER, J. We are of the opinion that the testimony of the 
witnesses tended to show that before the defendant’s servants (246) 
entered the cottage for the purpose of connecting the house fix- 
tures with the main outside, so as to furnish a supply of gas for domes- 
tic uses, Mr. Peterson, one of the plaintiffs and owners of the cottage, 
had gone into it and upon leaving the cottage he securely locked and 
fastened the same, and there was no fire in there. It further appears by 
the testimony that there was nothing in the house that would cause a 
fire, until the defendant’s employees entered it to do the work the de- 
fendant had ordered them to do. Soon after the workmen had finished 
—or supposed they had — fire broke out and consumed the cottage. 
No one, so far as appears, entered the building from the time the work- 
men left it until the fire was first discovered, by neighbors, coming 
through the weatherboarding and the roof. A door of the kitchen — 
where defendant’s servants had been working an hour or two before, at 
the gas meter —was broken open and flames “were coming out of the 
gas pipe of the meter in the kitchen,” with a hissing sound. The kitchen 
was so full of smoke that another witness could not tell where the flame 
was coming from. The fire was in that part of the house, or kitchen, 
where the work had been done an hour or so before. How long it was 
after the workmen left the building and the first appearance of the fire 
was not definitely fixed, but it was not so long as to exclude altogether 
the reasonable inference, which the jury could draw, that the cause of 
the fire, and the only probable cause, under the circumstances, was 
some negligent act committed by the workmen, in connecting the pipes. 
McRainey v. R. R., 168 N.C. 570. There was some evidence that they 
used matches in making tests to discover if there was any escaping gas, 
and the jury, under the evidence, would be warranted in finding that the 
fire was started by the careless handling of the matches. It was compe- 
tent and proper for the jury to consider the testimony of Hufham and 
Burt Kite, and other testimony of a similar kind, as to how the work of 
connecting the pipes, and especially the testing of them, was done, as 
affording some evidence in support of plaintiffs’ allegation and conten- 
tion that the fire originated in the house from some cause attributable 
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to the manner in which the work was done by defendant’s employees, 
or to their negligent conduct. 

We are fully aware of the rule stated in Byrd v. Express Co., 1389 
N.C. 278, that the proof of negligence causing damage must be of such 
a nature as to reasonably warrant an inference of the fact required to 
be established, and must be more than merely conjectural, but we do 
not think that the evidence in this case falls within the class which we 
there excluded as insufficient to be considered by the jury, as there 3s 
some testimony here which reasonably tends to prove the act of negli- 
gence. There is evidence from which the jury could reasonably infer that 

all other causes for the fire had been eliminated, leaving none 
(247) but those attributable to defendant’s want of care, or that of its 
employees, which is the same thing. 

Our last observation is an adequate answer to the position taken by 
the defendant that there is no proof of the origin of the fire, or any 
which tends reasonably to show that it is imputable to the defendant’s 
negligence, or that of its servants engaged at the time in doing the work 
of connecting the pipes in the house for it, and the cases cited by the 
defendant in its brief to sustain its position are not applicable to the 
facts of this case, while the principle of law stated in them is admitted 
to be correct. 

There was no error in the ruling of the court by which the tax lhsts, 
as evidence of the true value of the property, were excluded. Williams 
owned the property when the lists were made up, and not the plaintiffs, 
It would be competent to show any estimate of its value made by the 
plaintiffs, but that was not what was proposed to be done. It was there- 
fore hearsay (res inter ahos acta), and incompetent. Ridley v. R. R., 
124 N.C. 37; R. BR. v. Land Co., 187 N.C. 380; Hemilton v. R. R., 150 
N.C. 193; Powell v. R. R., 178 N.C, 248, at p. 249. What is said in the 
case last cited, at page 249, is pertinent: “The court excluded the cir- 
cumstances that where the official board of valuation had assessed prop- 
erty at a higher rating after the alleged injury, the then owner, ancestor 
in title of the present plaintiff, appeared before them and endeavored 
to have same reduced. So far as the action of the board of assessors was 
concerned it has been generally ruled irrelevant on the question of val- 
uation. Hamilton v. R. R., 150 N.C. 198. And as to the action of the 
plaintiff’s predecessor in title, his action as indicated tended to favor his 
own position on the issue, and its exclusion could in no sense be held to 
have prejudiced defendant’s case.” This fits our case exactly. 

The estimate of the witness Peterson, as to the value of the property 
destroyed, was permitted to be considered by the jury, not for the pur- 
pose of showing that the old cottage and the new cottage built on the 
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same site were of the same value, but a substantial identity in the con- 
struction of the two having been first shown, it was allowed to go to 
the jury merely as a circumstance, to be considered by them, in finding 
the amount of loss or damage, and admitted, as it was, with this restric- 
tion, we think it was competent. The learned judge carefully guarded 
his ruling by requiring that the two buildings must have been substan- 
tially alike, in order for them to consider the value of the one as a cir- 
cumstance bearing upon the value of the other, and not as being of the 
same value. This evidence was allowed to be considered by the jury, we 
suppose, upon the authority of Belding v. Archer, 181 N.C. 287, and 
Powell v. R. &., 178 N.C., at pp. 248 and 249, citing R.C.L., pp. 
175-176. Such evidence, when confined within its proper limits, (248) 
should not be objectionable, as said in the last cited case. But 
the witness did not answer the question, nor are we informed what his 
answer would have been if he had been permitted to answer the same. 
It was therefore harmless, as we have so often held. 

We do not see how the rules of the insurance companies relative to 
placing insurance on beach property was at all relevant or competent. 

The other exceptions are without any merit, and, upon the whole 
case, after a careful review of it, we find no ground for disturbing the 
judgment of the court below. 

No error. 


Sracy, J., took no part in the consideration and decision of this case. 


Cited: Lawrence v. Power Co., 190 N.C. 669; Bunn v. Harris, 216 
N.C, 378; Mfg. Co. v. R. R., 222 N.C. 382; Frazier v. Gas Co., 247 N.C, 
259; Austin v. Austin, 252 N.C. 288; Drum v. Bisaner, 252 N.C. 310; 
Patton v. Dail, 252 N.C. 429; Jenkins v. Electric Co., 254 N.C. 566. 





HOLLY SPRINGS LAND AND IMPROVEMENT COMPANY v. W. L. 
BREWER. 


(Filed 5 April, 1922.) 


Trials—-Nonsuit—Evidence—Questions for Jury. 
In this action, involving the right of plaintiff to cut certain timber on 
lands of defendant, alleged by the latter to be under the size called for in 
the former’s conveyance, it is held that a judgment as of nonsuit was im- 
providently entered upon the evidence. 


266 IN THE SUPREME COURT. (183 


IMPROVEMENT Co. v. BREWER. 


APPEAL by plaintiff from Connor, J., at the second May Term, 1921, 
of WAKE, 

At the conclusion of plaintiff’s evidence, his Honor rendered judg- 
ment of nonsuit. Plaintiff excepted and appealed. 


P, J. Olive, Little & Barnes, and J. W. Bailey for plaintiff. 
H. E. Norris and Armistead Jones & Son for defendant. 


ApaMs, J. It is alleged in the complaint that on 17 February, 1915, 
I. D. Royal and his wife executed and delivered to the plaintiff a deed 
conveying certain timber situated on the land therein described, and 
that after the registration of the deed these grantors conveyed a part of 
said land to the defendant. It is also alleged that for the purpose of ac- 
quiring title to a portion of the plaintiff’s timber the defendant has en- 
deavored to hinder and delay the plaintiff in removing it, and to this 

end has threatened and intimidated the plaintiff’s employees, 
(249) and with evil intent has had one of them arrested and prosecuted 

for an alleged breach of the criminal law, and otherwise has 
wrongfully obstructed the plaintiff’s right of removal. The defendant 
denies the material allegations of the complaint, and alleges that the 
plaintiff has wrongfully cut and removed a large quantity of timber 
of dimensions smaller than the plaintiff’s deed specifies, and has other- 
wise damaged the land. 

It is unnecessary to analyze the testimony of the plaintiff’s witnesses, 
which covers about twenty-four pages of the record; but a careful pe- 
rusal of the evidence considered in the light most favorable to the plain- 
tiff leads us to the conclusion that the jury should have been permitted 
to determine the controversy between the parties. Daniels v. R. R., 186 
N.C. 517; Freeman v. Brown, 151 N.C. 111; Morton v. Lumber Co., 
152 N.C. 54; Christman v. Hilhard, 167 N.C. 4; Collins v. Casualty 
Co., 172 N.C. 548; Rush v. McPherson, 176 N.C. 568; Newby v. Realty 
Co., 182 N.C. 34. The judgment of nonsuit is reversed, and this will be 
certified for further proceedings. 

Reversed. 


=~} 
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G. A. P. BOWMAN v. FIDELITY TRUST AND DEVELOPMENT 
COMPANY ET AL. 


(Filed 5 April, 1922.) 


1. Trials—Arguments of Counsel—Court’s Discretion—Appeal and Error. 


Where the defendant admits the contract sued on, and relies upon its 
cancellation by the mutual agreement of the parties, the burden is on him 
to show such matter of defense, and each one having introduced evidence, 
the judgment of the trial court in allowing him to conclude is within his 
discretion under the rule, and not reviewable on appeal. 


2. Instructions—Contracts—Defenses—CanceHation—Appeal and Error. 


Where there is conflicting evidence as to whether the contract sued on 
had been canceled by the parties, and the answer to this issue is controlling, 
it is not reversible error for the court to omit to state all the contentions of 
the parties or to charge as to the law on every possible phase of the evi- 
dence, unless in apt time so requested to do under the rules: Held, in this 
case a request of plaintiff to answer the issue “No” if the defendant had 
breached his contract on or before a certain date was properly refused. 


Stacy, J.took no part in the consideration and decision of this case. 


AppeaL by plaintiff from Kerr, J., at May Term, 1921, of New 
TLANOVER. 

This was an action to recover $3,675 for alleged breach of 
contract. The execution of the contract was admitted by the de- (250) 
fendant, but alleging that it had been mutually canceled and re- 
leased about 1 June, 1912, in consideration of a cancellation and dis- 
charge of an indebtedness of about $800, which was then due by the 
plaintiff to the defendant. The plaintiff denied there was any mutual 
cancellation of the contract, and contended that he was wrongfully dis- 
charged by the defendant. The case was in this Court on a former ap- 
peal, 170 N.C. 802. The jury, in response to the issues, found that the 
contract described in the complaint had been made, but that the parties 
to said contract thereafter mutually canceled and annulled the same, 
and that the plaintiff had sustained no damages. Appeal by plaintiff. 


Wright & Stevens for plaintrff. 
John D. Bellamy & Sons and C. D. Weeks for defendants. 


Ciark, C.J. The plaintiff tendered no issue and made no exceptions 
to those submitted by the court, which, besides, were those properly 
arising upon the pleadings. The plaintiff contended, however, that the 
court erred in giving to the defendant the opening and conclusion of 
the argument, but the defendant having admitted the first issue as to 
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the execution of the contract described in the pleading, the burden of 
the second, namely, the allegation of the cancellation of the contract, 
rested with the defendant and the court allowed the defendant to open 
and conclude. This was a matter entirely in the discretion of the judge. 
Rule 6 of the Rules of Practice in the Superior Court, prescribed by 
this Court, provides, 174 N.C. 848: “In any case where a question 
shall arise as to whether the counsel for the plaintiff or the defendant 
shall have the reply and the conclusion of the argument the court shall 
decide who is so entitled and except in the cases mentioned in Rule 3 
(1. e., When no evidence is introduced by the defendant), its decision 
shall be final and not reviewable.” 

Besides, the court properly charged that the burden was upon the 
defendant to establish by the evidence that there had been a mutual 
cancellation of the contract, and also to show that the plaintiff did or 
could, by reasonable effort and diligence, have recluced the amount of 
his loss. The third issue as to the measure of damages was immaterial 
if no error was committed as relates to the second issue. The rulings 
of the court as to the admission and rejection of evidence was proper. 

The plaintiff abandoned all exceptions for refusal of the judge to 
charge as prayed except one: “If the defendant had breached the con- 
tract on or before 14 June, 1912, you will answer the second issue ‘No.’ ” 
The court properly refused this prayer, except so far as he instructed 

the jury in the general charge, an examination of which shows 
(251) that the law bearing on the evidence and issues was clearly and 
sufficiently stated. 

It is not incumbent upon the court to present every contention of the 
various parties, nor to charge as to the law in every possible phase of 
the evidence. If counsel for the plaintiff had desired more specific in- 
structions on any point involved, he should have so requested. The 
trial was principally, if not entirely, upon the evidence, and the result 
depended almost entirely upon the second issue as to the cancellation of 
the contract in regard to which the court charged the jury that the de- 
fendant having admitted the execution of the contract and pleaded the 
mutual cancellation of it, then the burden was upon it to show by the 
greater weight of the evidence that the contract was actually canceled 
and annulled, and further charged as to the third issue: “As to how 
much the contract price has been diminished and how little the plain- 
tiff has been damaged, the burden is upon the defendant company.” 

Upon full consideration of all the matters presented for our consider- 
ation, we find 

No error. 
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Sracy, J., took no part in the consideration and decision of this case. 


Cited: Michaux v. Rubber Co., 190 N.C. 619. 





ARMOUR FERTILIZER WORKS vy. GEORGE F. SIMPSON. 
(Filed 5 April, 1922.) 


1. Contracts—Breach—Fertilizer—Damages—Crops. 


Where the purchaser of fertilizer has suffered damages in the diminu- 
tion of the value of his crop, caused by the vendor’s breach of his contract 
in making delivery beyond the time specified, and at the time of the sale 
the vendor’s sales agent knew the kind of crop the fertilizer was to be used 
on and the time of its planting, such damages may be recovered as are rea- 
sonable and may fairly be considered, either as arising naturally, accord- 
ing to the course of such matters, from the breach of the contract itself, or 
such aS may reasonably be supposed to have been in the contemplation of 
the parties at the time of the sale, as the probable result of the breach of 
its terms; but excluding all speculative and conjectural elements which 
have no foundation for proof. 


2. Same—Waiver. 


Where damages to crops are recoverable by the purchaser of fertilizer 
for the breach by the vendor to deliver at the time specified in the contract 
of sale, the purchaser does not waive his right of recovery by giving his 
note for the purchase price when the loss was occasioned subsequently and 
could not have been ascertained or estimated. 


APPEAL by defendant from Kerr, J., at the October Term, 
1921, of CUMBERLAND. (252) 

Plaintiff sued to recover the amount alleged to be due on a 
note executed by defendant for fertilizer. Defendant admitted the ex- 
ecution of the note, and pleaded plaintiff's breach of contract in failing 
promptly to deliver the guano. There was evidence for defendant tend- 
ing to show that the order was given plaintift’s agent in February; that 
a contract was made for delivery m March; that plaintiff had delivered 
other fertilizer in Cumberland County in March upon an order given m 
February; that plaintiff’s shipment was made about the first of May, 
and received a few days later; and that in consequence of the delay in 
making the shipment the defendant’s crop was damaged to the extent 
of $700 to $800. The defendant pleaded a counterclaim for such loss. 

The note was executed after the fertilizer had been accepted by the 
defendant. At the close of the defendant’s evidence the court held that 
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the defendant could not recover on the counterclaim, and rendered 
judgment in favor of the plaintiff for the amount of the note. Defen- 
dant excepted and appealed. 


Cook & Cook for plaintiff. 
Bullard & Stringfield for defendant. 


ApaMs, J. The defendant admitted the execution of the note and 
introduced several witnesses who testified in his beaalf. Their evidence 
tended to show that the plaintiff's agent was acquainted with the qual- 
ity of the defendant’s soil and informed of the pu:pose for which the 
guano was to be used, and that the plaintiff, through inadvertence in 
misplacing or losing the defendant’s order, delayed the shipment from 
March until May, We think the evidence should have been submitted 
to the jury. “Where two parties have made a cortract which one of 
them has broken, the damages which the other party ought to receive, 
in respect of such breach of contract, should be such as may fairly and 
reasonably be considered either arising naturally, tiat is, according to 
the usual course of things, from such breach of contract itself, or such 
as may reasonably be supposed to have been in the contemplation of 
both parties, at the time they made the contract, as the probable result 
of the breach of it.” Hadley v. Baxendale, 9 Exch. 353. If the purchaser 
of guano may show a breach of warranty as to its quality by the effect 
of its use upon his crops (Carter v. McGill, 168 N.C. 507), why may 
he not by proper evidence show the relative production of land with 
and without the fertilizer, or the usual effect under ordinary conditions 
of delayed planting when fertilizer is used? Evidence as to cultivation 
and tillage, the crop planted, the time of planting, the quality of the 

soil, and the condition of the weather and the seasons may, 
(253) under proper instructions, be considered by the jury. Carter v. 

McGill, supra; Tomlinson v. Morgan, 166 N.C. 560; Herring v. 
Armwood, 180 N.C. 177; Spencer v. Hamilton, 118 N.C. 49; Neal v. 
Hardware Co., 122 N.C. 105; Gathn v. R. R., 179 N.C. 485. In material 
respects, Ober v. Katzenstein, 160 N.C. 440, is distinguishable from the 
case under consideration; but in that case it is said that when the ven- 
dor knows that the fertilizer is for the purchaser’s crops, and fails to 
deliver it, and the purchaser, because of the lateness of the season, is 
unable to purchase it elsewhere, he is entitled to damages. In the 
present case there was evidence that the plaintiff's agent repeatedly 
told the defendant that the shipment would be made. 

But in applying the decisions, as suggested in Carter v. McGill, 171 
N.C. 775, all purely speculative and conjectural elements which have 
no foundation for proof should be excluded. 
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We cannot hold as an inference of law that the defendant waived his 
alleged defense by the execution of the note; for, according to his con- 
tention, the loss he claims subsequently to have suffered could not then 
be ascertained or estimated. 

The judgment of his Honor in dismissing the defendant’s counterclaim 
is reversed, and this will be certified to the end that the court may de- 
termine the matters in controversy in accordance with law. 

Reversed. 


Cited: Hardie v. Telegraph Co., 190 N.C. 51. 





J. P. COUNCIL Et At v. W. T. SANDERLIN ET AL. 
(Filed 5 April, 1922.) 


1. Game—Hunting——Statutes. 

The legislative power to enact game laws upon the principle that game 
does not become private property until reduced to possession, is binding 
upon the owners of land and all others, and, subject thereto, such owners 
have the right to protect the game upon their own lands against trespassers 
thereon. 


2. Same — Deeds and Conveyances — Reservation of Privilege — Profit a 
Prendre—Venary. 

By deed, or other proper written conveyance, but not by parol, the own- 
er of lands may convey the hunting privileges thereon under such terms as 
may be agreed upon, separate from the lands, under the principles applying 
to a profit a prendre, classified by Blackstone under the heading of “Ven- 
ary,” it being an estate in the Jands to that extent, and not subject to revo- 
cation at the will of the owner. 


3. Same—Rights and Remedies. 
The remedy of one whose hunting rights over the lands of another are 
being violated is, in proper instances, by suit for specifie performance, by 
injunction, or by an action for damages. 


4. Game—Definition, 
The ownership of the right to shoot for sport over the lands of another 


is not limited to game in a strict Sense, but confers the right to shoot such 
animals as are ordinarily understood to be a subject of such sport. 


5. Game—Reservation of Privilege—Deeds and Conveyances—Estates. 


The privilege of hunting over the lands of another is such an estate 
therein as may be assigned by or inherited from the owner, when the grant 
does not otherwise determine the rights of the parties. 
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6. Same—Perpetuities. 
The right of one to hunt upon the lands of another is a present and not 
a future interest, to which the rule against perpetuities is inapplicable. 
7. Game — Deeds and Conveyances—Reservation of )Privileges—Evidence 
— Letters, 


Where the wording of a grant of the right to hunt upon the lands of an- 
other is ambiguous, a letter written before the controversy arose, by a 
grantee of the lands, may be introduced as evidence of weight against the 
claimant of the right from a latter owner of the land to hunt. 


8. Game — Deeds and Conveyances —Reservation of Privilege—Leases— 


Rights of Grantee of Land. 


The owner of land conveyed it, reserving for himself, his heirs and as- 
signs, the right to hunt over such portions as may remain uncleared and 
uncultivated, and to protect the game thereon against trespass of all per- 
sons except the grantee, his “executors, administrators and assigns”: Held, 
the hunting rights of the grantor over the portion designated did not ex- 
clude the right of the grantee and his successors while they owned the 
lands to hunt thereon themselves, but a lease made by the latter of the 
hunting privileges was invalid as an invasion of the right which the gran- 
tee had reserved. 


[Citation by CuarKk, C.J., of status of game in North Carolina two cen- 
turies ago.] 


AppEAL by defendants from Connor, J., at January Term, 1922, of 
BLADEN, 

The plaintiffs conveyed to the Southern Chemical Company, 10 
July, 1902, a tract of 1,319 acres of Lake Waccamaw, in Bladen 
County, in fee simple, with the following reservation: “But the said 
J. P. Council and J. A. Council reserve for themselves, their heirs and 
assigns, the right to hunt on any of the above described lands as may 
remain uncleared and uncultivated, and the power to protect the game 
on said land against the trespass of all persons except the Southern 
Chemical Company, their executors, administrators, and assigns.” 

It is found as a fact by the court that the plaintiffs have 

(255) never abandoned their rights under the reservation, or exception, 

above mentioned, but have continuously exercised said rights 

since the execution of said deed, and that the lands in question are 

chiefly what is known as savannah lands, and, under present condi- 
tions, of little value for anything other than hunting purposes. 

On 22 December, 1902, the Southern Chemical Company conveyed 
to the Southern Products Company the above tract of land with the 
above clause that the conveyance is subject to the existing rights of J. 
P. Council and J. A. Council to hunt over the above described lands 
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that may remain uncleared and uncultivated, and with the power to 
protect game in said land against trespass, as particularly specified in 
the above deed from Council & Council to said chemical company. On 
1 January, 1903, J. A. Pickett, acting under power of attorney from the 
Southern Products Company, conveyed the said land to the Worth 
Company by a mortgage to secure a loan. The lands were sold under 
mortgage to Matt J. Heyer, on 3 May, 1905, and soon thereafter said 
Matt J. Heyer conveyed the land to J. A. Pickett (the present owner 
thereof), and on 11 November, 1921, Pickett and wife conveyed to the 
defendant W. T. Sandertin and H. M. McAllister, by way of lease for 
five years, the “night of hunting and protecting the game and all wild 
life on said lands and the mght to exclude all persons from entering 
upon said lands with firearms or dogs or other devices used in the 
capture of wild life.” 

The above deeds were all duly probated and recorded. This is a pro- 
ceeding or restraining order, which was mace permanent, to prohibit 
Sanderlin and McAllister from interfering with the plaintiff’s hunting 
rights on said land. Said defendants allege that the reservation, in the 
Council deed above, of the hunting privilege is void, and that the plain- 
tiffs are trespassing on the rights of Sanderlin and others, and sought 
a restraining order against plaintiffs from hunting or trespassing upon 
said lands. The causes were consolidated, and upon the facts found the 
restraining order against Council and others was dissolved, and it was 
made permanent against the defendants, who appealed. 


Sinclar, Dye & Clark and R.S. White for appellees. 
E. F. McCulloch, Lyon & Johnson, and Johnson & Johnson for ap- 
pellants, 


Cuark, C.J. The plaintiffs conveyed the land in fee simple in 1902, 
reserving the hunting privileges thereon, and the court finds, in this 
proceeding, as a fact that the plaintiffs have never abandoned their 
rights under said reservation, but have continuously exercised same 
since the execution of the deed of 10 July, 1902, and the court held as a 
matter of law that the plaintiffs “have the exclusive right to 
enter upon the uncleared and uncultivated portions of the lands (256) 
in question, In person, and with imvited guests, and have the 
power to protect the game thereon, except such injury thereto as may 
be caused by the owner in the use of said land for purposes other than 
hunting,’ and made permanent the restraining order in behalf of said 
Council and others. 
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The sole point presented, therefore, is as to the validity and con- 
struction of such reservation in a conveyance of the realty. In 8. v. 
Gallop, 126 N.C. 979, this Court fully discussed the right of hunting, 
and held that the ownership of game is in the people of the State, and 
the right to hunt and kill game may be granted, withheld, or restricted 
by the Legislature, and that game does not become private property 
until reduced to possession. But it further held that landowners can 
prevent others from hunting on their land in virtue of their right to 
keep trespassers off the land or under statutory enactment. S. v. Gallop, 
supra, has been often cited and approved. See citations thereto in 2 
Anno. Ed. It is under the authority of this principle that our laws for 
the preservation of game have been enacted. Under the game laws ap- 
plicable to that county there are only two months in the year during 
which game can be hunted. The legislature restriction is valid against 
the owners of the hunting privilege, and the rest of the world besides. 
The question here presented is whether the owner of real estate, in con- 
veying the same, can dissever from the title to the land and retain in 
himself and his heirs and assigns, either solely cr jointly with the 
grantee in the deed, the hunting privilege. The law is summed up with 
much fullness in the able and interesting brief filed by the plaintiffs’ 
counsel, 

Beginning with the earliest English cases, it has been held uniformly 
that a shooting privilege is a profit a prendre, and in Davies’ case, 3 
Mod.246, it was held that one might aequire a prescriptive right over 
the lands of another. A right to shoot and take game is a profit a 
prendre, and was held to be an interest in land within the statute of 
frauds. Webber v. Lee, 51 L.J.Q.B. 485. It has also been held in num- 
erous cases in England that the right granted by deed to kill and take 
game was an incorporeal hereditament, which Blackstone styles the 
right of venary. 2 Bl. Com. 415. In Payne v. Sheets, 75 Vt. 355, it was 
held that the exclusive right to shoot and fish upon tie lands of another 
when not granted in favor of any dominant tenement, is not an ease- 
ment, but a profit a prendre, and the grantee of such right, though not 
the owner of the soil, has such interest in land as would entitle him to 
maintain an action of trespass, under a statute authorizing such an ac- 
tion, in respect of lands by the owner thereof, 

In Shooting Club v. Barber, 150 Mich. 571, it was held that a right to 
shoot over the lands of another, acquired in connection with the pur- 

chase of a lot carved therefrom, is not a mere revocable license, 
(257) but an interest which will support an action for specific per- 
formance. 
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There are also numerous cases not necessary to cite that a clause in 
a lease of land reserving to the lessor the right of “shooting and sport”’ 
over land is not limited to game in a strict sense, but confers the right 
to shoot such animals as are ordinarily understood to be a subject of 
such sport. 

In Wickham v. Hawker, 7 Mees. & W., 68, it is held that a grant to 
one and his heirs and assigns of the liberty to hunt on the grantor’s land 
was a grant and not a mere revocable license. A deed for shooting 
privileges on land is a grant of a profit a prendre. Isherwood v. Salene 
(Or.), 40 L.R.A. (N.S.), 299, citing numerous cases. 

In 12 R.C.L. 689, 690, the law is thus summed up: “Acquisition of 
hunting rights in premises of another. Though one person has no nat- 
ural right to hunt on the premises of another it is clear that a right 
to do so may be acquired by a grant from the owner. Or the owner can 
convey his premises and reserve to himself the hunting and fowhng 
rights thereon. An owner of lands may convey exclusive hunting rights 
thereon to others so as to bar himself from hunting on his own premises. 
He may make a lease of the hunting privileges giving the lessees the 
exclusive right to kill game or water fowl on the premises, and at the 
same time reserve to himself the pasturage rights on the premises. The 
right to hunt on another’s premises 1s not a mere license, but 1s an 
interest in the real estate in the nature of an incorporeal hereditament, 
and as such it is within the statute of frauds and requires a writing for 
its creation. Nor is the right of one person to hunt or fowl on premises 
owned and in the possession of another an easement, for strictly speak- 
ing, an easement implies that the owner thereof shall take no profit 
from the soil. The right is more properly termed a profit a prendre. 
Unless the grant otherwise determines the rights of the parties, the 
owner of the hunting privileges may assign his rights to another, but 
he cannot give a pass or permit to another so as to allow the latter to 
exercise hunting privileges on the premises.” To same purport, 9 R.C.L. 
744. 

Profit a prendre is created by grant; it cannot be created by parol. 
If enjoyed by reason of holding certain other estate it is regarded in the 
light of an easement appurtenant to an estate; whereas, if it belongs to 
an individual (as in this case), distinct from any ownership of other 
lands, it takes the character of an estate in the land itself, rather than 
that of an easement therein. Furthermore, such right may be assign- 
able or inheritable, which is not the case with an easement in gross. 
Examples of profit a prendre are the right to take timber from the land 
of another, or coal, or to fish in water belonging to another, 9 
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(258) R.C.L. 744, or to shoot over land or to take game or wild fowl, 
14 Cyc. 1148, note 29. 

The right of hunting or fowling on another’s lands or water may be 
acquired by grant or lease from the owner, either with or without the 
soil, and with such restrictions or limitations as the owner may see fit 
to impose. This right, being a right of profit in the land, passes by 
grant or lease of the land, unless expressly reserved. Lee v. Mallard, 
116 Ga. 18; Beckman v. Kreamer, 43 Ill. 447; Matthews v. Treat, 75 
Me. 594. 

In Ingram v. Threadgill, 14 N.C. 61, it is said: ““The Pee Dee River, 
at the place where the trespass is alleged to have been committed, is 
not a navigable river, but a private one, and the owners of the land on 
each side of it have a right to the middle of it. The same may be said 
of rivers which divide nations. Handley v. Anthony, 5 Wheat. 374. Al- 
though these franchises of fisheries are not granted by the State as 
lands are by law granted, yet when the lands adjoining such rivers are 
granted, the nght of fishing vests in such grantees, and gives them the 
right of fishing to the middle of the stream in the water opposite their 
land, but not the right of fishing in water above or below the banks 
which belong to them.” 

This case is cited in S. v. Glen, 52 N.C. 3826, where it is said: “As 
the riparian proprietor of the land on both sides cf the stream, he is 
clearly entitled to the soil entirely across the river, subject to an ease- 
ment in the public for the purpose of transportation of lime, flour, and 
other articles in flats and canoes. He is also, as such proprietor, entitled 
to the exclusive right of fishing entirely across the stream.” This was 
said as to the Yadkin River, where it was nonnavigable. 

The rule against perpetuities has no application to such interests over 
the lands of others because they are present and not future interests. 
Gray, Perpetuities, sec. 279. 

Not only is an injunction, as well as an action for damages, a proper 
remedy for the protection of an exclusive hunting privilege, but if a 
member of the public is denied his common right to hunt on publie 
waters, the interference with this right may be enjoined. 9 R.C.L. 691, 
and cases there cited. 

In this record there is in evidence a letter from J. A. Pickett, one of 
the mesne grantees of the premises and lessor of defendants, written in 
1903, to the plaintiff in which he stated: “I have given no one the 
right to hunt on your preserves, nor have I myself fired a gun on the 
property and would not have gone on the premises or gone with any of 
my neighbors to hunt thereon without your (plaintiff’s) permission ex- 
cept as to the little plots of peas and buckwheat”; «s Council’s reserva- 
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tion of the shooting privilege did not include the cleared or cultivated 
portions and that he had “always recognized Council’s right.” 

This, however, has no legal effect, except as a recognition of the (259) 
meaning and intent of the reservation, if the same had been am- 
biguous, upon the familiar principle that when a contract is ambiguous 
in its terms, a construction given to it by the parties thereto, and by 
their actions in regard thereto, before any controversy has arisen as to 
its meaning, made with knowledge of its terms, is entitled to great 
weight, and will, when reasonable, be adopted and enforced by the 
court. 

The words of the conveyanee to be construed are as follows (after 
granting the premises in fee to the Southern Chemical Company): 
“But the said J. P. Council and J. A. Couneil reserve for themselves, 
their heirs and assigns, the right to hunt on any of the above described 
lands as may remain uncleared and uncultivated, and the power to 
protect the game on said land against the trespass of all persons except 
the Southern Chemical Company, their executors, administrators, and 
assigns.” 

We understand the meaning of this conveyance to be a reservation of 
the right of hunting, the profits a prendre to the grantors in fee simple 
as to such part of the premises as remain “uncleared and uncultivated,” 
and so long as they so remain, with power given the grantors to protect 
the game thereon against being hunted by any persons except the South- 
ern Chemical Company, their executors, administrators, and assigns. 

The decree entered by the court in this case provides that the plain- 
tiffs “have the exclusive right to enter upon the uncleared and unculti- 
vated portions of the lands in question, in person and with invited 
guests, and have the power to protect the game thereon, except such 
injury thereto as may be caused by the owner in the use of said land 
for purposes other than hunting.” We think that the above decree is a 
proper construction of the reservation, except in the use of the word 
“exclusive,” and that a proper construction of the deed, including the 
reservation, is that the grantees also had the right to hunt upon the 
premises, and so have their successors, as owners of the land; that is, 
that the grantors have a fee-simple right of hunting, and that their 
erantees have the same right so long as they are owners of the premises. 
As such, they have a base and qualified right in the hunting privilege, 
but without the right to extend such privilege to others. The grantees 
of the land and their assigns of the lands have the right to hunt on the 
premises themselves, while owners thereof, jointly with the fee-simple 
privilege of hunting reserved by the reservation to the grantors. The use 
of the words giving the grantors the right to protect the game on said 
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land against trespass of “all persons except the Southern Chemical Com- 
pany, their executors, administrators and assigns,’’ must necessarily be 
limited to the grantees of the land and the assignees of the ownership 

thereof. If not so limited, it would clearly be destructive of the 
(260) reservation to the grantors of protection of the game. This is 

evidenced by the attempted lease for five years by the present 
owners of the land to the defendants, Sanderlin and McAllister, of the 
“right of hunting and protecting the game and a!l wild hfe on said 
lands, and the right to exclude all persons from entering upon said lands 
with firearms or dogs, or other devices used in the capture of wild life.” 
This attempted lease is invalid, for it is not connected with the owner- 
ship of the land, and under it the grantees attempted even to exclude 
the plaintiffs, who unquestionably have the hunting privilege in fee 
simple. 

The court properly granted an absolute injunction against the defen- 
dants Sanderlin and McAllister, and sustained the validity of the claim 
of the plaintiffs as against them. We think, however, that the owners 
of the land have the right to hunt over the same themselves, but with- 
out power of leasing said privilege or granting it to others, 12 R.C.L. 
890; Bingham v. Salene, 15 Or. 208; 8 A.S.R. 152. The word ‘‘exclusive,” 
therefore, should be stricken out of the decree, which, as thus modified, 
will be affirmed. 

We have quoted largely in this opinion from the learned and well 
considered brief of the plaintiff, and as a matter of more than usual 
interest to the public and the profession, we insert here from that brief 
the following incident which occurred very near to, if not upon these 
very premises, on the banks of Lake Waccamaw, 188 years ago, as 
follows: 

“On 18 July, 1734, a traveler, lured by the glowing descriptions that 
he had heard of Waccamak Lake, set out from a point on the Cape 
Fear River to visit that spot. In making the journey he passed quite 
near to, if not through, the hunting preserve of the plaintiff. This 
soldier of fortune, writing of the trip, says in part: ‘We came to a 
large cane swamp, about half a mile through, which we crossed in about 
an hour’s time, but I was astonished to see the innumerable sights of 
mosquitoes, and the largest that I ever saw in my hfe, for they made 
nothing to feteh blood of us through our buckskin gloves, coats, and 
jackets. As soon as we got through that swamp we came to another 
open pine barren, where we saw a great herd of deer, the largest and 
fattest I ever saw in those parts; we macle a shift to <ill a brace of them, 
which we made a hearty dinner on. We rode abou: two miles farther, 
when we came to another cane swamp, where we shot a large she-bear 
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and two cubs. The swamp was so large that it was with great difficulty 
we got through it. When we got to the other side, it began to rain very 
hard, or otherwise, as far as I know, we might have shot ten brace of 
deer, for they were almost as thick as in the parks in England, and did 
not seem to be in the least afraid of us, for I question much whether 
they had ever seen a man in their lives before, for they scemed 

to look on us as amazed. We made shift as well as we could to (261) 
reach the lake the same night, but had but little pleasure; 1t con- 

tinued to rain very hard, we made a large fire of lightwood, and slept 
as well as we could that night. The next morning we took a particular 
view of it, and I think it is the pleasantest place that I ever saw in my 
life. It is at least eighteen miles around, surrounded with exceedingly 
good land, as oak of all sorts, hickory, and fine cypress swamps. There 
is an old Indian field to be seen, which shows it was formerly inhabited 
by them, but I believe, not within these fifty years, for there is scarce 
one of the Cape Fear Indians, or the Waccamaws, that can give any 
account of it. There is plenty of deer, wild turkey, geese, and ducks, 
and fish in abundance; we shot sufficient for forty men though there 
were but six of us,’”’ Sprunt’s “Chronicles of the Cape Fear,” 46 (2 ed.). 

To which the brief appropriately adds: “All must agree that these 
worthy gentlemen, near two hundred years ago, upon the very game 
preserve, the right to a part of which is involved in this appeal, set a 
bad example by shooting enough game for forty men when only six 
could benefit thereby. Sad to record, this bad example has been so uni- 
versally followed that the once magnificient American game, like its 
quondam denizens of the pristine forests, the American Indian, has be- 
come almost extinct. The look of amazement detected by the stranger in 
1734, in the appealing eyes of the beautiful deer of the Waccamaw sec- 
tion as they looked, perhaps for the first time, upon man, has given 
place to a glint of horror and despair as the few survivors rush headlong 
for the haven of rest maintained by the plaintiff. They have learned to 
know that there they may rest in peace save for two months in each 
vear, and that even during this time they will oceasion far more fright 
to the inexperienced hunters to whom they so suddenly appear than 
they need entertain for themselves. 

“The plaintiff, big of body, of mind, and of heart, living by the side 
of the beautiful Waccamaw, is no more a lover of the hunt than of the 
hunted. Nature speaks strongly to him, and he is a lover of all wild 
life. Always has he labored for the enactment and enforcement of wise 
and beneficent laws intended to prevent the complete extermination of 
the game which once so richly abounded in his section. Doubtless there 
is More game on the preserve maintained by him, and for miles around 
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it, than in any other part of the State; yet, had it not been for his per- 

sistent efforts, the hide and horns of a deer would be today an object 

of great curiosity in all that section. So that not only by the law of 

the case is his position sustained, but by a wise policy as well.” 
Modified and affirmed. 


Cited: Davis v. Robinson, 189 N.C. 598; State v. Barkley, 192 N.C. 
186; Smith v. Paper Co., 226 N.C. 51. 





(262) 
HARMON PATE vy. R. T. GAITLEY Ev AL. 
(Filed 5 April, 1922.) 


1. Deeds and Conveyances — Consideration — Parol Evidence—Statute of 
Frauds. 

Parol evidence to show the actual consideration in a deed to lands, ex- 
ecuted and delivered, different from that therein expressed is neither at 
variance with the rule against changing or adding to the terms of a written 
instrument, nor within the prohibition of the statute of frauds, but is of an 
independent contract outside of the covenanis appeering in the deed, and 
the vendor may prove by parol the amount thereof, the terms of payment 
and its nonpayment. 


2. Same—Rental—Actions—Damages. 


During the continuance of the lease of a large tract of land for the 
agreed annual payment of fifteen bales of cotton as rent, the lessee obtain- 
ed an option of purchase at the price of $15,000, which he exercised in 
September of that year, receiving from the lessor and the owner a warral- 
ty deed of the locus in quo with full covenants: Held, parol evidence was 
competent to show that the agreed rental was reserved from the purchase 
price of the land, expressed in the deed, in the vendor’s action to recover 
the rent cotton or its value. 


AppEeAL by defendants from Aerr, J., at December Term, 1921, of 
ROBESON. 

Civil action to recover fifteen bales of cotton, or the value thereof, 
as rent for a 200-acre farm for the year 1919, which subsequently, by 
agreement, entered into and became a part of the purchase price of the 
land — the defendant R. T. Gaitley having bought the farm during his 
tenancy. 

From a verdict and judgment in favor of plaintiff, the defendants 
appealed. 
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Johnson & Johnson and McLean, Varser, McLean & Stacy for 
plaintiff. 
McIntyre, Lawrence & Proctor for defendants. 


Stacy, J. The defendants leased from the plaintiff a valuable farm, 
located in Robeson County, and containing about 200 acres, for the 
years 1918 and 1919; and, as rent for said farm, it was stipulated and 
agreed in a written contract between the parties that the defendants 
should deliver to the plaintiff, “at Parkton, N. C., on or before 15 
October of each year, during the life of said lease, fifteen bales of 
middling lint cotton, averaging 500 pounds to the bale.” Later, and 
during the continuance of said lease, the defendant R. T. Gaitley took 
a written option from the plaintiff, whereby he acquired the right to 
purchase the farm in question at and for the price of $15,000. This 
option was exercised on or about 10 September, 1919, at which 
time the plaintiff executed and delivered to the said defendant a (2638) 
warranty deed, with full covenants, conveying to him the locus 
m quo, same being the originally demised premises. 

At the time of the execution of the option, and again upon the sign- 
ing and delivery of the deed, conveying the property in question to the 
defendant, it was specifically agreed and understood between the parties 
that the rent, as previously stipulated, for the year 1919 should be re- 
served and paid to the plaintiff by the defendants in accordance with 
the terms of the rental contract. The jury have found that this under- 
standing and agreement existed not only before the execution of the 
said option and deed, but that the same, as alleged in the complaint, 
was “specifically reiterated, repeated, and agreed to at the time of the 
execution of the said option and execution and delivery of said deed, 
all of which was fully assented to and agreed to by the defendant R. T. 
Gaitley, and he did then and there repeat his promise to pay said rent 
for the year 1919, in accordance with the said written lease.” 

But the said defendant R. T. Gaitley now contends that as he held a 
deed for the land and was the owner thereof at the time the 1919 rent 
fell due, he is no longer hable to the plaintiff therefor, but that said 
rent passed to him under his deed, as owner of the property. For this 
position he relies upon the following decisions: Mixon v. Coffield, 24 
N.C. 301; Lewis v. Wilkins, 62 N.C. 307; Kornegay v. Oliver, 65 N.C. 
69; Rogers v. McKenzie, 65 N.C. 218; Lancashire v. Mason, 75 N.C. 
459; Holly v. Holly, 94 N.C. 674. 

We do not think this position can avail the defendant in the face of 
the jury’s finding that he had agreed otherwise, and that such consti- 
tuted a part of the consideration given for his option and deed. It is 
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well settled that a vendor, in a suit for the purchase price of land, may 
prove by parol the amount thereof, the terms of payment and its non- 
payment, notwithstanding the deed may contain a recital or acknowl- 
edgment contrary to the real transaction between the parties. Faust v. 
Faust, 144 N.C. 388; Grabow v. McCracken, 28 Okla. 618; 23 L.R.A. 
(N.S.), 1218, and note. Such recital is only proma facie evidence of the 
payment of the purchase price, and may be rebutted by parol testi- 
mony. Barbee v. Barbee, 108 N.C. 581. 

In Michael v. Foil, 100 N.C. 179, the deed recited a consideration of 
$500, but the court admitted parol evidence to show that at the time of 
the conveyance the grantee agreed with the grantor that he should have 
one-half of the proceeds of the sale of the mineral interest in the land, 
if such sale were made during his lifetime, and that such entered into 
and became a part of the consideration and inducement for the transac- 
tion. To like effect is Manning v. Jones, 44 N.C. 368. 

The admission of this character of evidence is not at variance 
(264) with the rule against changing or adding to the terms of a writ- 
ten instrument by parol, nor is it prohibited by the statute of 
frauds. Harper v. Harper, 92 N.C. 300. The deed is not in controversy. 
It was executed by the plaintiff in performance of his part of the con- 
tract for the sale of the land, and it is but meet that the defendant 
should likewise comply with his agreement in regard to the amount that 
should be paid. The statute of frauds was not interded to shelter or to 
shield frauds, but to prevent them. 39 Cyc., 171; McNinch v. Trust Co., 
ante, 33, and cases there cited. 

In the instant case, the sale of the land is an accomplished fact; the 
deed has been executed and delivered; title has passed, but this ipso 
facto did not have the effect of relieving the defendant from his obliga- 
tion to pay what he had agreed to pay. The contract in regard to the 
rent added no new covenant to the deed, nor did it contradict or ex- 
plain any one that was incorporated in it. On the other hand, the plain- 
tiff specifically affirms the deed and is now seeking to recover the full 
purchase price of the land. The suit is based upon an independent con- 
tract outside of, but in nowise in conflict with, the zovenants appearing 
in the deed. “The recital of the amount of the consideration, or of its 
receipt, can be contradicted in an action to recover the purchase money, 
but that is because this is no part of the conveyance.” Campbell v. 
Sigmon, 170 N.C. 351. 

As the rent cotton was evidently intended to be paid out of the crops 
grown upon the farm in question, it would seem that the reservation 
might be justified, also, under the doctrine announced in Flynt v. Con- 
rad, 61 N.C. 191, and other cases to like import; but, as the fact does 
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not affirmatively appear —the written lease not being set out in the 
record — we deem it unnecessary to discuss this suggested phase of the 
case. 

We have found no error in the trial, and the judgment of the Su- 
perior Court will be upheld. 

No error. 


Cited: Whedbee v. Ruffin, 189 N.C. 260; Lilly v. Smith, 199 N.C. 
809; Bank v. Lewis, 201 N.C. 1538; Bank v. McCullers, 201 N.C. 415; 
Chemical Co. v. Griffin, 202 N.C. 8138; Bank v. Page, 205 N.C. 251; 
Galloway v. Thrash, 207 N.C. 166; Insurance Co. v. Morehead, 209 
N.C. 176; Williamson v. Insurance Co., 212 N.C. 379; Westmoreland 
v. Lowe, 225 N.C. 555; Willis v. Willis, 242 N.C. 598; Conner v. Ridley, 
248 N.C. 716. 





W. J. BRADSHAW & COMPANY v. BOSTON AND MAINE RAILROAD 
COMPANY ET AL. 


(Filed 5 April, 1922.) 


Carriers of Freight — Connecting Lines—Negligence—Damages—Actions 
—Claim and Delivery——-Attachment—Tender of Charges—Appeal and 
Error. 

The consignee of an interstate carrier of goods, in his action for dam- 
ages thereto against the delivering carrier, sued out an attachment, and 
this carrier replevied, C.S. 830, 8386; and thereafter the plaintiff sued out a 
writ of attachment in his action against the foreign, initial carrier, and 
the delivering carrier, and it appears that upon the trial both actions and 
the proceedings thereunder were consolidated and dismissed for the failure 
of the plaintiff to plead or prove a tender of payment of freight, war tax, 
and demurrage: Held, the plaintiff not having abandoned the shipment, and 
not suing for its full value, but for damages alleged to have been caused 
by the ecarrier’s negligence, should have been permitted to proceed on his 
claim therefor, though not entitled to the immediate possession of the ship- 
ment. Lumber Co. v. R. R., 179 N.C. 359; Whittington v. R. R., 172 N.C. 
001, cited and applied. 


AppeaL by plaintiff from Connor, J., at September Term, 
1921, of New HANOVER. (265) 
Civil action to recover damages for an alleged negligent delay 
and injury to a carload of furniture while in the possession of the de- 
fendants for transportation. 
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From a judgment on the pleadings, denying plaintiff the right to re- 
cover, it prosecutes this appeal. 


J. Felton Head for plaintiff. 
John D. Bellamy & Sons for defendants. 


Stacy, J. The record in this case is not altogether clear; 1t 1s some- 
what complicated and confused; but, as we understand it, on or about 
31 March, 1920, a carload of furniture was shipped from Joslin, N. H., 
to the plaintiff at Wilmington, N. C., over the lines of the Boston & 
Maine Railroad Company, as the initial or receiving carrier, and other 
connecting carriers, and finally over the road of the Seaboard Air Line 
Railway Company as the terminal or delivering carrier. This ship- 
ment was delayed in transit for a period of more than four months, and 
plaintiff alleges that same was greatly damaged by reason of the “de- 
fendants’ negligent transportation and other wrong:ul acts in handling 
said shipment.” 

Upon the arrival of said goods in Wilmington, the plaintiff failed and 
refused to pay the freight, war tax, and demurrage, which the defen- 
dants charged for carrying and transporting said goods, “except on con- 
dition the defendants allow a credit of same as a part payment of 
plaintiff's claim” for damages alleged to have been sustained by reason 
of negligent delay in transportation, ete. The term'nal carrier declined 
to deliver the goods or to surrender their possession, under the terms 
as stated; whereupon the plaintiff sought to obtain possession of said 
furniture by claim and delivery proceedings. C.S. 880 et seg.; Walter 
v. Earnhardt, 171 N.C. 781. In this action the defendant, Seaboard 
Air Line Railway Company, executed a replevin bond and retained 

possession of the goods as allowed by law. C.S. 836. It does not 
(266) appear that any pleadings were ever filed in this case. 

The plaintiff then sued out a writ of attachment, in an action 
for damages, against the Boston & Maine Railroad Company and 
joined the Seaboard Air Line Railway Company as a party defendant. 
Thereafter, at the regular September Term, 1921, of the Superior Court 
of New Hanover County, as appears from the record, the following 
proceedings were had, to wit: 


“Upon the calling of both the claim and delivery suit and the attach- 
ment suit, for trial, the defendants, through their counsel, stated to the 
court that no jury would be necessary, because counsel for plaintiff 
would admit that the pleadings did not allege plaintiff had tendered 
the bill of lading and transportation charges on said shipment... . 
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“Upon reading the pleadings, the court inquired of counsel for plain- 
tiff if he admitted that plaintiff had not tendered the freight and other 
charges for transportation, as set out in said pleadings, and upon coun- 
sel answering that he did accordingly admit, the court decided that the 
plaintiff could not recover, and gave judgment for the defendants as 
set out in the record.” 


The concluding paragraph of said judgment is as follows: “It js or- 
dered and adjudged that plaintiff take nothing by this action, that de- 
fendants go without day and recover of the plaintiff their costs, and 
that the ancillary proceeding in this cause be and the same is hereby 
dismissed.” 

From the foregoing it would seem that the two suits were consoli- 
dated and considered as one. This was so stated on the argument be- 
fore us, and there is only one judgment appearing on the record. 

Conceding that under authority of Lwmber Co. v. R. R., 179 N.C. 
399, plaintiff was not entitled to the immediate possession of the ship- 
ment, without first having tendered the freight, war tax, and demur- 
rage charges, yet we see no valid reason why it should not be permitted 
to proceed on its claim for damages, under the doctrine announced in 
Whittington v. R. R., 172 N.C. 501, and cases there cited. 

It will be observed that plaintiff has not abandoned the shipment 
and brought suit for its full value; but its second action was to recover 
damages for delay in transit and alleged negligent injury to the goods. 
Parsons v. Express Co., 20 L.R.A. (NS.), 848, and note. 

The cause will be remanded for further proceedings; and, as the 
record is somewhat ambiguous, it would seem that an amendment to 
the pleadings would not be amiss. 

New trial. 


(267) 


JOE WILLIS anp MARY REGAN v. MUTUAL LOAN AND TRUST 
COMPANY. 


(Filed 5 April, 1922.) 


1. Estates—Determinable Fee—Rule in Shelley’s Case—Deeds and Con- 
veyances. 

In construing a deed, a distinction should be observed between a deter- 

minable fee and an estate created under the rule in Sheliey’s case, and this 
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rule has no application where there is no limitation in the deed by way of 
remainder, as where an estate is granted to M., and her bodily heirs, 


2. Deeds and Conveyances—Intent—Formal Parts. 


The intention of the parties is now regarded as the chief essential in the 
construction of conveyances, the object sought being substance, not form, 
giving effect to every part of the deed, no clause beinz construed as mean- 
ingless if reasonable intendment can be found therefor, and the intention 
thus ascertained will prevail over the old rule dividing the deed into its 
formal parts and disregarding contradictions in the habendum of the qual- 
ity or quantity of the estate granted in the premises. 


3. Estates——Determinable Fee—Contingent Remainders—Deeds and Con- 
veyances., 

Where an estate is granted to M., and the heirs of her body in the prem- 
ises, with warranty to her and the heirs of her body: Held, the intent of 
the grantor by proper construction was to limit over the estate to M. in 
case she should die without issue or bodily heirs. 


4. Same—Shifting Uses—Statutes. 


An estate to M. and her bodily heirs is converted into a fee simple under 
our statute, C.S. 1784, without further limitation, but followed by the 
words “if no heirs, said lands shall go back to my estate,” the estate will 
go over to the heirs of the grantor at the death of M., upon the nonhappen- 
ing of the event as a shifting use under the statute of uses, 27 Henry VIII, 
ch. 10; C.S. 1740, whereunder a fee may be limited after a fee, by deed, 
and under the provisions of C.S. 1787, that every contingent limitation in a 
deed or will made to depend upon the dying of any person without heir or 
heirs of the body, or issue, shall be held to be a limitation to take effect 
when such person dies not having such heir, or issue, or child living at the 
time of his death. 


AppeaL by defendant from Connor, J., at February Term, 1922, of 
ROBESON. 
Controversy submitted without action on case agreed. Judgment for 
plaintiffs; defendant appealed. 
J. 8. J. Regan, unmarried and seized in fee, executed to his grantee 
a deed, the material parts of which are as follows: “This deed, made 
this 381 January, 1882, by Joseph Samuel Jenkins Regan, of Robeson 
County, State of North Carolina, to his daughter, Mary Regan, and 
her bodily heirs, of Robeson County and State of North Carolina. 
“Witnesseth, that said Joseph $. J. Regan, for and in consid- 
(268) eration of the sum of $1,000, doth bargain, sell, and convey to 
said Mary Regan and her bodily heirs a trac: or parcel of land 
in Robeson County. 
“To have and to hold the aforesaid tract or parcel of land and all 
privileges and appurtenances thereto belonging, to the said Mary Regan 
and her bodily heirs, and to their only use and behoof forever. 
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“And the said J. 8S. J. Regan covenants that he is seized of said 
premises in fce and hath right to convey the same in fee simple; that 
the same are free from all encumbrances, and that he will warrant and 
defend the said title to the same against the claims of all persons what- 
soever, to his daughter, Mary Regan, and the heirs of her body, and if 
no heirs, said lands shall go back to my estate.” 

On 1 October, 1914, Mary Regan conveyed said land to Joe Willis, 
reserving @ life estate; and on 3 December, 1921, these two entered into 
a written agreement to convey to the defendant fifty acres of the land 
at the price of $3,400. Accordingly they tendered to the defendant a 
deed in fee, duly executed, and demanded payment of the purchase 
price, and the defendant refused to make payment or to accept the 
deed on the ground that they cannot convey a title in fee simple. Mary 
Regan is now more than seventy years of age and has never been mar- 
ried. His Honor rendered judgment for the plaintiffs. The defendant 
excepted and appealed. The only question is whether Joe Willis and 
Mary Regan can convey a title in fee. 


McNeill & Hackett for plaintiffs. 
Johnson & Johnson for defendants. 


ApaMs, J. The plaintiffs contend that the deed should be consider- 
ed with regard to its formal division into parts, that the last clause, be- 
cause repugnant to the estate conveyed in the premises, is void, and in 
consequence that the grantor conveyed to Mary Regan an estate in fee. 
They rely in part upon the common-law principle that a fee acquired 
in the premises cannot be divested by the habendwm. Blackstone says: 
“The office of the habendum is properly to determine what estate or in- 
terest is granted by the deed; though this may be performed, and some- 
times is performed, in the premises. In which case the habendum may 
lessen, enlarge, explain, or qualify, but not totally contradict or be re- 
pugnant to the estate granted in the premises. As if a grant be ‘to A. 
and the heirs of his body,’ in the premises, habendum ‘to him and his 
heirs forever,’ or vice versa; here A. has an estate tail, and a fee simple 
expectant thereon. But had it been in the premises “to him and _ his 
heirs,’ habendum “to him for life,’ the habendum would be utterly 
void; for an estate of inheritance is vested in him before the habendum 
comes, and shall not afterwards be taken away or divested by 
it.” 2 Bl. Com., 298. And Coke: “The habendum hath also two (269) 
parts, viz., first, to name againe the feofee; and, secondly, to 
limit the certaintie of the estate.” 1 Coke, ch. 1, sec. 1, 6a. Originally 
used to determine the interest granted, or to lessen, enlarge, explain, or 
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qualify the premises, the habendum was held to be void if repugnant 
to the estate vested by preceding parts of the deed. Hafner v. Irwin, 20 
N.C. 570; Triplett v. Williams, 149 N.C. 394. Whether this principle 
applied to a limitation in the warranty we need not now consider; for 
neither in the warranty nor in the habendum of this deed is there a 
fatal repugnancy; and the question presented must b3 resolved by other 
recognized rules of interpretation. 

The plaintiffs ean derive no aid from Shelley’s case. There being no 
limitation by way of remainder to the heirs or “bodily heirs” of Mary 
Regan as nomen collectivum the deed in question cannot be construed 
as an unconditional fee. The distinction between a determinable fee 
and an estate created under the rule in Shelley’s case is clearly drawn 
in numerous decisions. Ward v. Jones, 40 N.C. 404; Whitesides v. 
Cooper, 115 N.C, 570; May v. Lewis, 182 N.C. 115; Smith v. Proctor, 
139 N.C. 314; Puckett v. Morgan, 158 N.C. 344; Jones vu. Whichard, 
163 N.C. 241; Reid v. Neal, 182 N.C. 192. 

The rigid technicalities of the common law have gradually yielded to 
the demand for a more rational mode of expounding deeds. Hence, to 
discover the intention of the parties is now regarded as the chief essen- 
tial in the construction of conveyances. The intention must be gathered 
from the whole instrument in conformity with established principles, 
and the division of the deed into formal parts is nct permitted to pre- 
vail against such intention; for substance, not form, is the object sought. 
If possible, effect must be given to every part of a ceed, and no clause, 
if reasonable intendment can be found, shall be construed as meaning- 
less. Springs v. Hopkins, 171 N.C. 486; Jones v. Sandlin, 160 N.C. 155; 
Eason v. Eason, 159 N.C. 540; Acker v. Pridgen, 158 N.C. 337; Real 
Estate Co. v. Bland, 152 N.C. 281; Featherston v. Aferrimon, 148 N.C. 
199; Gudger v. White, 141 N.C, 513. 

The phrase “to Mary Regan and her bodily heirs” — twice used in 
the premises and once in the habendum, is followed in the warranty by 
the words to “Mary Regan and the heirs of her body.” What was the 
intention of the grantor? Obviously to limit over the grantee’s estate 
in case she should die without issue or bodily heirs. To give to the deed 
such construction is not inconsistent with familiar principles of law. 

“A conditional fee, at the common law, was a fee restrained to some 
particular heirs, exclusive of others, ... as the heirs of a man’s body. 

... Now, with regard to the condition annexed to these fees 
(270) by the common law, our ancestors held that such a gift (to a 
man and the heirs of his body) was a gift upon condition that it 
should revert to the donor if the donee had no heirs of his body; but, if 
he had, it should then remain to the donee. They therefore called it a 
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fee simple, on condition that he had issue.” 2 Bl. Com. 110. “Which con- 
dition was implied in the words as well as in the intent, for in that the 
gift is to one and to the heirs of his body, and no further, therein it is 
imphed that if he have no heirs of his body, the donor shall have the 
land again.” Williom v. Berkley, Plowd. 223. But upon the birth of issue 
the donee had power to alien the fee and thereby to bar not only the 
succession of his issue, but the reversion of the donor in case his issue 
subsequently failed. Williom v. Berkley, supra; 2 Bl. Com. 110. To 
suppress the exercise of this power the nobility procured the enactment 
of the statute de donis conditionahbus (13 Ed., 1), which so operated 
that the estate was no longer alienable by the donee upon the birth of 
issue, but remained to the heirs of his body, and on the failure of such 
heirs, reverted to the donor. The estate was divided into two parts, 
leaving in the donee a fee tail, and vesting in the donor the ultimate fee 
simple, expectant on the failure of issue. Estates in fee simple condi- 
tional were thus converted into estates in fee tail; “and hence it is that 
Littleton tells us that tenant in fee tail is by virtue of the statute of 
Westminster the second.” 2 Bl. Com., supra. But sinee the act of 1784 
every person seized of an estate in tail shall be deemed to be seized of 
the same in fee simple. C.S. 1734; Marsh v. Griffin, 136 N.C. 333. Elim- 
inating the last clause, the deed therefore conveys to Mary Regan an 
estate in fee. What, then, is the legal effect of the words “if no heirs said 
lands shall go back to my estate”? 

At common law, because a freehold could not pass without livery of 
seizin, a fee could not be limited after a fee; but after the statute of 
uses was enacted (27 Henry VIII, ch. 10; C.s. 1740), the judges de- 
parting from the rigor of the common law ingeniously devised the doe- 
trine of springing and shifting uses, under the latter of which a fee may 
be limited after a fee by deed or will. If by deed, it is a conditional 
limitation; if by will, it is an executory devise. 2 Bl. Com. 234; Smith 
v. Brisson, 90 N.C. 284. 

The scope of the contingent limitation set forth in the last clause of 
the deed is defined by statute. Every contingent lmitation in a deed or 
will made to depend upon the dying of any person without heirs, or 
heirs of the body, or issue shall be held to be a limitation to take effect 
when such person dies not having such heir, or issuc, or child living at 
the time of his death. C.8. 1787; act of 1827, 1856. 

Applying these principles, we conclude that the deed should 
be construed as if it read “to Mary Regan and the heirs of her (271) 
body (a fee simple, C.8. 1734), and if she should die not having 
such heirs or issue living at the time of her death, then to the heirs of 
the grantor.” C.S. 1737; Patterson v. McCormick, 177 N.C. 448; Wil- 
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liams v. Blizzard, 176 N.C. 146; Reid v. Neal, 182 N.C. 199. A similar 
construction may be found in Smith v. Brisson, supra; Buchanan v. 
Buchanan, 99 N.C. 808; Dawson v. Ennett, 151 N.C. 544; Smith v. 
Lumber Co., 155 N.C. 390; Rees v. Williams, 165 N.C. 201; Jarman v. 
Day, 179 N.C. 318. There are cases apparently tc the contrary, but 
they were decided before the act of 1827, C.S. 17387. Davidson v. David- 
son, 8 N.C. 168; Sanders v. Hyatt, Ibid, 247; Hollowell v. Kornegay, 
29 N.C. 261; Weatherly v. Armfield, 30 N.C. 26; Folk v. Whitley, Ibid, 
138. Ex parte McBee, 63 N.C. 332, may be considered an exception, 
but there the act of 1827 was evidently disregarded or overlooked. Smith 
v. Brosson, supra. 

From these principles it follows that Mary Regan acquired, under the 
deed of her grantor, a fee simple, determinable upon her dying without 
having heirs of her body or issue living at the time of her death, and 
that she and her coplaintiff cannot convey to the defendant an inde- 
feasible estate in fee. The judgment is therefore 

Reversed. 


Cited: Harward v. Edwards, 185 N.C. 605; Shephard v. Horton, 188 
N.C. 788, 789; Yarn Co. v. Dewstoe, 192 N.C. 125; Massengill v. Abell, 
192 N.C. 242; Daniel v. Bass, 193 N.C. 297, 298; West v. Murphy, 197 
N.C. 492; Paul v. Paul, 199 N.C. 524; Henderson v. Power Co., 200 
N.C. 447; International Agriculture Corp. v. Johnson, 200 N.C. 467; 
Hudson v. Hudson, 208 N.C. 339; Wilkamson v. Cor, 218 N.C. 180; 
Rose v. Rose, 219 N.C. 28; Whitley v. Arenson, 219 N.C. 125; Jeffer- 
son v. Jefferson, 219 N.C. 841; Sharpe v. Isley, 219 N.C. 754; Perry v. 
Bassenger, 219 N.C. 845; Turpin v. Jarrett, 226 N.C. 136; House v. 
House, 231 N.C. 222; Ellis v. Barnes, 231 N.C. 545; Elmore v. Austin, 
932 N.C. 19; Dull v. Dull, 232 N.C. 488; Whitson v. Barnett, 237 N.C. 
485; Lackey v. Bd. of Ed., 258 N.C. 462. 
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J. J. AYCOCK v. J. E. GILL. 
(Filed 5 April, 1922.) 


1. Criminal Actions——Contracts—Ilegal Consideration—Stifle Prosecution 
—Bills and Notes. 


All contracts made with the prosecutor in a criminal action founded 
upon agreements to compound felonies or stifle prosecutions of any kind are 
contrary to public policy or the laws of the State, and are unenforceable 
whether obtained by duress or otherwise. 


2. Same—Compounding a Felony—Less Offense. 


While the compounding or condoning of offenses less than a felony is not 
indictable, a consideration given for services to be rendered which tend to 
obstruct the course of justice is contrary to the administration of the law, 
which the courts will regard as illegal, and will not enforce. 


38. Same—F alse Pretense. 


Where the prosecutor, in a criminal action for a false pretense, has 
agreed with the uncle of the defendant that upon the consideration of a 
note given by the uncle and the defendant for the amount of the loss, the 
prosecutor would state to the court that his matter with the defendant had 
been seitted, and that he would request the court to be as lenient as pos- 
sible with the defendant: Held, the consideration for the note was illegal, 
having the tendency to diminish the interest of the prosecutor, or totally 
withdraw it from the further prosecution of the defendant, contrary to the 
prosecutor’s duty in the vindication of public justice. 


AppEAL by defendant from Daniels, J., at the October Special 
Term, 1921, of WAYNE. (272) 

This action was brought for the cancellation of a promissory 
note for $400, made by the plaintiff to the defendant, upon the ground 
of duress, and because it Was given upon a promise to suppress a erim- 
inal proseeution, or to mitigate the punishment of the plaintiff's nephew 
for the erime of false pretense. 

The court gave judgment for the plaintiff, upon admissions in the 
answer, holding that the note was not enforceable, but was “imvalid, 
null, and void,” as against public policy, and ordered that it be deliv- 
ered up by the defendant to be canceled. 

Plaintiff's nephew, J. D. Hinnant, had been arrested under a warrant 
of a justice of the peace, issued at the request of the defendant, for 
false pretense. The answer admitted that at the request of the deputy 
sheriff and Hinnant, J. E. Gill drove Hinnant and deputy sheriff and 
police officer from Zebulon, N. C., to Fremont, N. C., in order that Hin- 
nant might arrange for his bond and not be committed to jail, Gill 
stating to Hinnant and the deputy sheriff that he would charge the sum 
of $20 for the round trip; that arriving at Fremont, Hinnant talked to 
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his uncle, the plaintiff, J. J. Aycock, and to another uncle named Ay- 
cock, whose initials this defendant does not now recall; that J. J. Ay- 
cock informed the sheriff and the defendant Gill that he had raised J. 
D. Hinnant and was very much concerned about hira; that the plaintiff 
J. J. Aycock asked the defendant Gill would he velease his nephew, 
Hinnant, if he (the said Aycock) would sign a nove guaranteeing the 
payment of the debt that Hinnant owed the defendant Gill, which then 
amounted, including the expense of the automobile trip, to $898.95; that 
the defendant Gill informed the plaintiff Ayeock that he could not 
agree to discharge his nephew, Hinnant, but that if the plaintiff Ay- 
cock desired to guarantee the payment of the debs, that he, the said 
Gill, would state to the court that the same had been settled, and 
would request the court to be as lenient as possible with said Hin- 
nant; that after some discussion the plaintiff Aycock signed a note, 
together with said Hinnant, payable to the order of the defendant J. 
FE. Gill, on 1 December, 1920, for $398.95, with interest from its date, 
27 July, 1920. 
The defendant appealed from the judgment. 


Langston, Allen & Taylor for plaintiff. 
J. Faison Thomson and W. G. Massey for defendant. 


Waker, J. The defendant, it is true, denied that there was 

(273) any duress employed in obtaining the note in question, or that 

the consideration of it was against public policy, and also denied 

that he had done anything to stifle a eriminal prosecution, and in sup- 

port of this general denial, he stated what was done, which is above set 

forth. It will not be necessary to inquire if there was any legal duress 

exercised by the defendant to procure the note, as if the note is void, be- 

cause the consideration of it is illegal, being against public policy, it is 
not enforceable whether obtained by duress or not. 

The cases in this Court have settled the general principle involved in 
this case. Blythe v. Lovinggood, 24 N.C. 20; Garner v. Qualls, 49 N.C. 
923: Vanover v. Thompson, 49 N.C. 485; Lindsey v. Smith, 78 N.C. 
328; Corbett v. Clute, 1387 N.C. 546. In Thompson v. Whitman, 49 N.C. 
48, it is decided that the concealment of a felony is an indictable offense, 
and that the offense is greatly aggravated by compounding the felony, 
that is, “by an agreement not to prosecute or make known what has 
come to the knowledge of the party.” In offenses less than felony, this 
compounding or concealment is not indictable, but it is nevertheless 
against the policy of the law and the due course of justice, and a court 
of law will not lend its aid to enforce any such contract or agreement. 
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In Garner v. Qualls, 49 N.C. 223, the same doctrine is held, the Court 
declaring that no executory contract, the consideration of which is 
contra bonos mores, or against the public policy, or the laws of the 
State, can be enforced in a court of justice. The consideration there 
was the compounding or suppressing, a prosecution for an alleged for- 
gery. The bond was declared void, although the act may never have 
been, in the view of the law, a forgery. In Ingram v. Ingram, 49 N.C. 
188, the Court declared that an agreement among persons interested in 
an estate, not to bid against each other at the administrator’s sale, is 
void, as being against the public policy. It may be now, therefore, pro- 
nounced a settled principle “that all contracts founded upon agree- 
ments to compound felonies, or to stifle prosecutions of any kind,” are 
void, and cannot be enforced. The Court said, by Pearson, J., in Thomp- 
son v. Whitman, supra: “His Honor was of opinion that the considera- 
tion of the bond sued on was not against public justice. In this there is 
error. According to the view we take of the case, Taylor was not at 
liberty to take eare of his private interest by accepting an indemnity, 
and thereby depriving the State of an active prosecutor; which is one 
of the means relied on for the conviction of offenders. The testimony of 
Taylor, when contrasted with that of Martin before the committing 
magistrates, in reference to the same transaction, suggests the fear that 
this douceur had taken effect. When the person directly interested is 
appeased before the trial, he is under strong temptation to favor 
the offender.” There are many cases decided by this Court to (274) 
like effect as those already cited, which it is not necessary to 
consider, as they all settle the principle above stated in the same way. 
The defendant contends that his admissions do not bring this case 
within the principle above stated, as he did not agree to stifle a crim- 
inal prosecution or to do anything contrary to the public policy, but 
only agreed, as the consideration for the note given by the plaintiff to 
him, that he would intercede with the court in behalf of the plaintiff's 
nephew and induce it to be lenient with him. But we are of opinion 
that even that consideration was illegal, and rendered the note void. It 
has been held that agreements to use influence, or tending to encourage 
the use of influence, with the prosecuting attorney in respect to crim- 
inal prosecutions 1s illegal. 9 Cye. 502, and note 33, where the cases 
will be found. Merwin v. Huntington, 2 Conn. 209; Rhodes v. Neal, 64 
Ga. 704; Shaw v. Reed, 30 Me. 105; Wildey v. Collier, 7 Md. 273; 
Ormerod v. Dearman, 100 Pa. St. 561; Barron v. Tucker, 53 Vt. 338: 
Wight v. Rindskopf, 48 Wis. 344. Bonds or promises in consideration of 
“ease or favor” to prisoners held under criminal process are illegal. The 
case of Buck v. Bank, 27 Mich. 293, 1s so much like this case, and the 
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decision of it was made by a Court of such eminence, the opinion being 
by Judge Cooley, that we may well rest our decision of this case upon 
it, as it covers fully the questions we have here to determine. The 
syllabus of that case thus states the substance of the decision: “B. 
having robbed the plaintiff, the defendant, a relative of B.’s, was in- 
duced to execute to plaintiff promissory notes in consideration of a 
promise by the plaintiff to petition the court to mitigate the punish- 
ment of B.: Held, that the notes were against public policy, and no en- 
forceable by the plaintiff.” After reciting the evil tendencies of a con- 
trary rule, Judge Cooley says: “If the real inducement to the defen- 
dants to give the notes was the assurance of the officers that they would 
sign, or be more likely to sign, a petition in favor of R. M. Buck, then 
it is obvious that the transaction, stripped of whatever, in a legal point 
of view, was immaterial, was simply this: one party was to give a pe- 
cuniary consideration, and the equivalent was that another would sign, 
or promise to sign, or be more likely to sign, a petition for the mitiga- 
tion of a criminal punishment. It is too plain for arzument that such a 
transaction is not only wanting in the requisites of a legal contract, but 
that in its tendency it 1s immoral and pernicious. . . . As consequences 
can only be precluded by an inflexible rule of law, that services or as- 
sistance of any kind or any description, calculated or intended to influ- 
ence the action of a court, except in the open and public modes of argu- 
ment and evidence which the law provides for and «llows, can never be 
a legal consideration for the promise of a pecuniary return. We 
(275) do not stop to point out that assistance from pecuniary motives 
to lighten the punishment of a criminal is the same in nature 
and only different in degree from assistance from the like motives to 
shield him from punishment entirely. We prefer to put this case entire- 
ly upon the tendency such an understanding as the defendants set up 
must have to encourage deception of the judge, and to mislead him in 
the facts upon which his judicial action should be based. ... The 
highest considerations of public policy demand that the pecuniary in- 
terests of individuals should not be recognized as legitimate motives to 
influence the action of official persons, and that in the case of courts 
most especially, every avenue should be carefully guarded against the 
intrusion of such motives. Caution is especially required in the case of 
parties injured by crime, who apply to avert or mitigate the penalty, 
because the court would be likely to give exceptional weight to their 
suggestions.” 
It was said in Lindsay v. Smith, 78 N.C., at p. 331, to be a matter of 
the gravest public concern that all infractions of the criminal law should 
be detected and punished. A party cannot take care of his private in- 
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terests by depriving the State of a witness or an active prosecutor, 
which is the means relied on for the conviction of offenders; much less 
can he pollute the very fountains of criminal justice by suppressing an 
indictment already instituted against him. And it has been said that 
anything inconsistent with the impartial course of justice will not be 
upheld; even if the intent of the parties is not fraudulent, and although 
no evil resulted in the particular case. 1 Mod. Amer. Law, p. 125. It 
is the temptation to do wrong where money is to be received for the 
service, that does the harm, as it is likely to prevent, obstruct, or prej- 
udice the due administration of justice. In this case it was not purely 
voluntary and gratuitous service that was to be performed, but it was 
to be done under the stimulus of a consideration, the promisor should 
recelve for mitigating the punishment. 

It would seem that in this case the object of the defendant, if not his 
sole object, was to collect his claim against Hinnant through resort to 
a criminal prosecution, so that he might later, by the use of duress, in- 
duce the plaintiff to come to the relief of his nephew, who was being 
prosecuted, as he did by giving the note, upon the illegal promise that 
J. E. Gill would imduce the court to act with leniency toward the 
nephew. 

If the defendant J. E. Gill had his debt against Hinnant secured, and 
had promised as a consideration therefor that he would use his influ- 
ence to mitigate the punishment of Hinnant, the result would be that 
his interest in the further prosecution of the case would be greatly di- 
minished, if not totally withdrawn, and he would cease to fulfill his 
duty in the vindication of public justice, or the enforcement of the law. 
The State, as said in Thompson v. Whitman, supra, would there- 
by be “deprived of an active prosecutor,” and, instead, would be (276) 
met by passive indifference. 

As was said in a somewhat similar case: “Although this case comes, 
as we think, under familiar principles of law, it is yet somewhat pecu- 
liar and novel in its facts; and in this decision we do not intend to 
trench upon the rights of respondents, or their friends and counsel in 
their behalf, in the use of all legitimate means of defense.” Barron v. 
Tucker, 53 Vt. 338. 

Our conclusion is that the court was right in the judgment it render- 
ed upon the pleadings. 

Affirmed. 


Cited: Johnson v. Pittman, 193 N.C. 300, 301; Myers v. Barnhardt, 
202 N.C, 51, 52. 
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ED. WEATHERS v. HETTIIE BALDWIN. 
(Filed 5 April, 1922.) 


1. Evidence—Nonsuit—tTrials. 


The plaintiff’s evidence on defendant’s motion as of nonsuit thereon must 
be taken as true, and so considered, with all reasonable inferences to that 
effect which may be drawn therefrom. 


2. Negligence—Woman—‘ Willful Injury’’—Intent—Evidence. 


For the arrest for a woman under the provisions of C.S. 768, for “will- 
ful injury,” ete., an actual intent is not necessary if the defendant’s negli- 
gence is so gross as to manifest a reckless indifference to the rights of 
others. 


8. Same — Arrest and Bail — Automobiles—Questions for Jury—Trials— 
Statutes. 


Evidence tending to show that the defendant in the action, a woman, was 
driving an automobile near the center of a large and populous town on 
Sunday, at the time the people were going to church, and with a speed in 
excess of that allowed by law, and without signal or other warning ran 
upon the sidewalk where the plaintiff was and struck with the machine 
and injured him, and apparently gave him no furthey thought, is sufficient 
for the jury to find an intent on the defendant’s par: to have willfully in- 
jured the plaintiff, and for the defendant’s arrest under the provisions of 
C.S. 768. 


AppreaL by plaintiff from Daniels, J., at September Term, 1921, of 
DURHAM. 

This action was brought by the plaintiff to recover for injuries alleg- 
ed to have been inflicted upon him by the willful wrong of the defen- 
dant in driving her motor car against the plaintiff on the public streets 
of Apex. Issues were submitted to the jury and verdict returned by 

them for $1,250, and judgment entered thereon. At a subsequent 
(277) term, upon a motion of the defendant to set aside the verdict and 

judgment, the court refused to do so, but reduced the amount of 
judgment to $1,000, and set aside the finding as to willful injury and 
ordered that an issue as to the injury being willful be submitted to a 
jury at a subsequent term of the court. The issue was accordingly sub- 
mitted to the jury and evidence was taken upon the same, and at the 
close of the evidence the court held that there was no evidence of will- 
ful injury and nonsuited the plaintiff as to that issue. 

Ed. Weathers, plaintiff, testified in his own behalf as follows: “My 
name is Ed. Weathers, and have lived in Durham four or five years. 
I know where the town of Apex is located. It is lozated about 20 miles 
from Durham, and is on the Seaboard Air Line Railway between Ra- 
leigh and Hamlet, N. C. I went down to Apex on 9 May, 1920. I was 
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down there on Sunday, and went to, or started to, a funeral to be held 
at church. Apex is a good-sized town, and has a good many business 
houses. I was walking on the main street in the business section of the 
town, and at the intersection of two streets, when an automobile ran 
into me, driven by the defendant, Hettie Baldwin. At the time I was 
struck I was on the sidewalk, or the line of the sidewalk at the inter- 
section of two streets. At that time I was going in the direction of the 
church, and it was 10 or 11 o’clock, I think. I heard a noise at the place 
I was struck, and just as I turned around to see, the automobile was 
right on me, and I was knoeked down like this (deseribing manner). 
The place where I was struck was in the business section, where there 
are many stores, and I think a bank was on one corner and a drug 
store on the other. I can hear well, and as J heard the noise I looked 
around and was immediately struck. The white people were having 
church meetings, and there were lots of people on the street. The church 
was just above where I was struek. Hettie Baldwin approached me 
from the rear, at the rate, in my opinion, of 25 or 30 miles an hour. | 
Was going in a southerly direction, and she was gomg south in the di- 
rection of New Hull. She neither blew her horn or gave any signal of her 
approach, I do not know how far her ear ran after hitting me, but she 
went some distance and ran into a telegraph pole, breaking her lights 
and fender. I was knocked down, and learned soon afterwards that I 
was painfully hurt. I was bruised about the head and body, and was 
confined in bed for several weeks.” 

Cross-examination: “The defendant ran into a post after I was 
struck, and IL could not tell why she did. I was raised at or near Apex, 
and had been there before. I went from Raleigh to Mississippi when 
young, with an unele and aunt. I am no preacher, but went to Apex 
to church. I have been living in Durham since I came back from 
Mississippi. I got to Apex about 10 o’clock, and went there to 
attend a funeral. I was going down Main Street when I was (278) 
struck, about 10 o’clock. The main street runs toward New Hill, 
and I reckon is called Salem Street. The street runs north and south, 
and another street runs at right angles with it, I reckon. The street that 
crosses the main street, or Salem Street, runs toward the railroad. I 
was crossing Main Street, and going along the cross street. I was go- 
ing toward the railroad before I turned down Main Street, to my right. 
When I reached Main Street I was going toward New Hill. I was com- 
ing down the cross street and was crossing from the bank building over 
to the next corner, across Main Street. I was struck on the sidewalk 
after crossing Main Street, and had made two or three steps going in 
the direction of New Hill. I went right from the bank corner to the 


298 IN THE SUPREME COURT. [183 
WEATHERS v. BALDWIN. 


other corner where the street crosses, and was struc« there, the corner 
opposite Mr. Olive’s house. I do not know whether there is a drug 
store on the other corner or not. There is a bank on one corner, a drug 
store, I guess, or brick building, on the other, and Mr. Olive’s house on 
the other. I had crossed the street and was on the sidewalk, somewhere 
near the Olive residence when I was struck. I do not think the side- 
walk was paved. There was no whistle or horn blown. The first I saw 
or heard of the automobile, it was right on me. I was near enough so 
that when I looked around I was struck. I looked around. I do not 
know whether I stooped or not. I fell. I do not know what part of the 
car struck me. Some colored person helped me up, but I do not know 
his name. She did not get out of the car, and if she said anything I do 
not know it. If she asked me whether I was hurt I did not know. I told 
the colored man I was hurt; I did not say to Mr. Wall or others that I 
was hurt that I remember. If I saw Messrs. Seamore, Wall or Scott I 
do not know it. I do not know that they were standing near. I do not 
remember any white men coming to me at all. None except a big yellow 
fellow. He carried me to the doctor that day, but he was not at home. 
He carried me to the church and turned me over to another fellow. I 
did not go into the church. I did not know where the church was. I lay 
outside on the grass under the trees. The fellow did not stay with me 
all the time, but my sister-in-law did.” 

Redirect examination: “I did not come to Durham until that night. 
I came on the train and ealled a physician that night. 

“Q. How long was he attending you? A. Several weeks. (Objec- 
tion; objection sustained, Extent of injury, together with conduct of 
plaintiff, admitted by the court.) 

“Q. What effect did the injury have on you, whether it made you 
sick or not? (Objection by defendant; objection overruled; defendant 
excepts.) A. JI got sick and spit up blood for a week after I was 

struck. I lay in bed and there was a great knot on the back of 
(279) my head caused by the blow. My bowels were swelled, and my 
neck was wrenched.” 

Recross-examination: “I did not tell any one I was not hurt. I[ 
called Dr. Strudwick. I do not know how long he attended me. I did 
not have a doctor in Apex. I have not had the doctor in court.” 

H. W. Hursey, witness for plaintiff, testified: “I have known Ed. 
Weathers since he came back from Mississippi. His character is good. 
I recall the occasion on which he was injured.” 

The issue came on to be tried by Daniels, J. The court held that 
there was no evidence of willful injury, and nonsuited the plaintiff, 
whereupon he excepted and appealed. 
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J. W. Barbee for plaint:ff. 
R. O. Everett and Percy J. Olive for defendant. 


Waker, J. We have set forth, in the statement of the case, only 
the testimony of the plaintiff given in his own behalf, and that of one 
of his witnesses, as upon a motion to nonsuit the evidence introduced 
by the plaintiff must be taken as true, and so considered with all rea- 
sonable mferences which may be drawn therefrom. Snider v. Newell, 
132 N.C. 614; Brittain v. Westhall, 1385 N.C., at 495; Biles v. R. R., 
143 N.C. 79. If the testimony is thus construed, the case should have 
been submitted to a jury to find whether the defendant had not only 
wrongfully injured the plaintiff, as was done at a former term of the 
court, but whether she committed not only a wrongful injury, but also 
a willful injury. C.S. 768, provides: “No woman shall be arrested in 
any action except for willful injury to person, character, or property.” 

It would be useless to set out here the numerous definitions of the 
word “willful” or “willfully,” the former being the term used in the 
statute. It is sufficient to consider and adopt one of the definitions, 
which will answer for the purpose of this appeal. In Jones v. Bland, 
182 N.C. 70, at page 73, the question arose as to what would constitute 
“wilfulness or wantonness,” and the Court held it to be “negligence so 
gross as to manifest a reckless indifference to the rights of another,” 
citing Everett v. Recewers, 121 N.C. 519. This, as being one of the 
definitions of “willful injury” or “willful tort” was aceepted and ap- 
proved in Ill. Cent. R. Co. v. Leimer, 202 Ul. 624, and Cin. etc., R. R. 
Co. v. Cooper, 120 Ind. 469. In the latter case the Court held that it 
was correct to charge the jury as follows: ‘‘To establish the charge of 
willfulness, as set out in the fourth paragraph of the complaint, I in- 
struct you that an actual intent to do the particular injury alleged need 
not be shown; but if you find from all the evidence that the misconduct 
of the defendant’s servants was such as to evince an utter disregard of 
consequences, so as to inflict the injury complained of, this may 
of itself tend to establish willfulness.” The Court said, in this (280) 
connection, that the instruction not only expressed correctly the 
rule of law applicable to such cases, but that recklessness, reaching in 
degree to an utter disregard of consequences, may supply the place of 
a specific intent. In the case of Ill. Cent R. R. Co. v. Leiner, supra, it 
was said by the Court that to constitute willful and wanton negligence, 
it is not always necessary to prove that the defendant’s servants are 
actuated by ill-will towards the plaintiff. In Hast St. Louis Connecting 
Railway Co.. v. O'Hara, 150 Ill. 580, it is said: “If it be true, as the 
evidence tends to show, that the defendant’s servants, at the time plain- 
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tiff was injured, were running their engine in the dark, without a head- 
light, or a bell ringing, and at a high and dangerous rate of speed, along 
a much-frequented street, and where many persons were likely to be 
passing on their way to the ferry landing, or otherwise, such acts would 
be liable to the construction of being in wanton and willful disregard 
of the rights and safety of the public generally, so as to amount in law 
to wanton and willful negligence. And it was not necessary, in order to 
raise an inference of such negligence, to prove that the defendant’s ser- 
vants were actuated by ill-will, directed specifically towards the plain- 
tiff, or should have known that he was in such position as to be hkely 
to be injured.” 

Thompson on Negligence (vol. 1, sec. 22) thus defines a willful in- 
jury: “An entire absence of care for the life, the person, or the property 
of others, such as exhibits a consclous indifference to consequences, 
makes a case of constructive or legal willfulness, such as charges the 
person whose duty it was to exercise care, with the consequences of a 
willful injury.” In Ill. Cent. R. R. Co. v. Leiner, supra, the Court ap- 
proved this instruction to the jury: “What is meant by willful and 
wanton misconduct is such conduct as amounts to an intentional wrong, 
or of such a reckless character as shows that the person or persons 
guilty of such misconduct were at the time acting in such a manner as 
shows that they had an utter disregard for the safety and lives of other 
persons.” See, also, Tolleson v. So. R. R., 80 S.C. 7, 

It may be that there is testimony in this case to show an actual in- 
tent to willfully commit the injury, but whether th’s is so or not, there 
is sufficient evidence of an intent to do so, by inflicting injury recklessly 
and in total disregard of the rights and safety of others. The defen- 
dant, if the evidence be true, was in open and almost defiant violation 
of the statutes as to the running of automobiles in cities and towns, and 
her conduct can rightfully be characterized as nothing less than reck- 
less, and as exhibiting no regard whatever for the lives and safety of 
others who were at the time using the streets, as they had a lawful 
right to do, at the hour of the morning service 1a the churches of a 

large and populous town. It is hard to conceive how the defen- 
(281) dant could think that she would not injure some one on the 

streets as she really did. But her liability <o the defendant de- 
pends upon how the jury will view the testimony. She may be right, 
and it may so appear upon the trial of the issue, but the jury must de- 
cide the question at issue. 

There was error in the ruling of the court withdrawing the issue 
from the jury. 

New trial, 


N.C] SPRING TERM, 1922. 301 


Fry v. UTILITIES Co. 





Cited: May v. Menzies, 184 N.C. 153; Short v. Kaltman, 192 N.C. 
156; Little v. Miles, 204 N.C. 647. 





(282) 


W. A. FRY, ApMINistTRATOR v. SOUTHERN PUBLIC UTILITIES COMPANY 
AND STANDARD ICE AND FUEL COMPANY. 


(Filed 5 April, 1922.) 


1. Negligence — Children—Employer and Employee—Master and Servant 
—Instructions of Master—Custom—Waiver. 


Where there is evidence that the plaintiff’s intestate, a boy under twelve 
years of age, was killed by the negligence of the defendant’s driver on its 
ice wagon as the intestate was riding on the rear step thereof, and the de- 
fendant has introduced evidence that it had instructed its drivers not to 
permit children to ride on its wagons, it is competent for the plaintiff to 
show that the observance of this instruction was not insisted on, and its 
nonobservance was either known to the defendant or should have beeu 
known from its long continued violation, and that therefore the defendant 
had either acquiesced therein, or had consented to its repeal, or waived 
obedience to it. 


2. Same——-Cities and Towns—Ordinances. 


Where there is evidence that the plaintiff’s intestate, a boy about twelve 
years of age, was killed by the negligence of the driver on defendant’s ice 
wagon, while the intestate was riding on the rear step of the wagon, in 
attempting to drive across a track in front of a moving street car, and the 
defendant has introduced an ordinance of the city prohibiting children from 
riding on wagons of this kind without the consent of the driver, evidence 
that children were habitually accustomed to ride on these wagons and were 
encouraged therein by the defendant’s drivers, and that the driver of this 
particular wagon saw the intestate at the time he was riding thereon, and 
consented to his riding thereon, is sufficient to show that the intestate was 
not acting in violation of the ordinance in question, 


3. Same. 
Where defendant ice company has permitted the eustom of children to 
ride on its wagon in delivering ice to become established in violation of a 
city ordinance, it cannot take advantage of its own wrong by setting up the 
ordinance in defense to an action for the negligent killing of the plaintiff’s 
intestate, a boy about twelve years of age, upon the ground that the in- 
testate was himself violating the ordinance at the time he was killed. 


4. Negligence — Contributory Negligence — Children — Instructions——Ap- 
peal and Error. 

While a child is not held to the same accountability as one of mature 

years for contributory negligence, it is held to that degree of care that 
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ordinary prudence would require one having the mental and physical de- 
velopment of the particular child, under the circumstances of the injury; 
and an instruction that a boy, something less than twelve years of age, 
could not be guilty of contributory negligence, and also omitting the ele 
ment of proximate cause, or the last clear chance, is reversible error. 

5. Negliigence—Wantonness—Contributory Negligence—~Defenses. 

The doctrine of contributory negligence does not agply when the defen- 
dant’s negligence in causing the injury in question is reckless, wanton, and 
in total disregard of the plaintiff’s rights, and the verdict of the jury upvn 
a trial involving this question may be construed as an affirmative finding 
when it so appears if viewed in the light of the charge and the evidence in 
the case. 

6. Same—Evidence—Employer and Employee—Master and Servant—Re- 
spondeat Superior—Appeal and Error—New Trials. 


There was evidence in this case that the driver of the defendant’s ice 
wagon knew that the plaintiff’s intestate, a boy about twelve years of age, 
was riding on the rear step of the wagon, contrary to a city ordinance, and 
that a collision proximately caused the death of the intestate as the driver, 
at a place forbidden by the city ordinance, attempted to drive diagonally 
across a street car track in front of a rapidly moving street car, where 
the situation itself and the time of the act was observably dangerous for 
such purpose: Held, while the violation of the ordinance is not alone con- 
clusiye, it, with the other evidence, is sufficient to sustain a verdict of the 
jury finding that the negligence of the driver was reckless and wanton, 
and in utter disregard of the intestate’s rights, for which the defendant is 
responsible as principal under the doctrine of respcéndeat superior, if it 
was the proximate cause of the injury alleged. 


CLARK, C.J., concurring in new trial. 


APPEAL by defendant Standard Ice and Fuel Company from Lane, 
J., at the May Term, 1921, of MECKLENBURG. 

This action was brought to recover damages for the death of 
plaintiff’s intestate, alleged to have been caused by the defendant 
Standard Ice and Fuel Company’s negligence. 

On 28 June, 1919, plaintiff’s son and intestate, Perry Fry, was in- 
stantly killed in a collision between an ice wagon of the Standard Ice 
and Fuel Company and a street car of the Charlotte Street Railway 
Company, at a point on Tryon Street about fifty feet south of the in- 
tersection made by Tryon and Ninth streets in the city of Charlotte. 
On that day Perry Fry was under 12 years of age, is exact age being 
11 years, 10 months, and 23 days. 

The railway company was repairing its tracks on North Tryon Street 
from Seventh to Ninth streets, and had dug up the concrete from be- 

tween the rails and placed it in a pile, abou> two feet wide at 
(283) the bottom and eighteen inches to two feet in height, at the end 
of the crossties along the east side of the track, which had so 
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narrowed the driveway on the right or east side of the street that there 
was room for only one vehicle to travel at a time from Seventh to 
Ninth Street. This pile of concrete extended from Seventh Street to 
Ninth Street, with the exception of an open space about thirty feet in 
length just south of and about fifty feet distant from Ninth Strect. It 
was in this open space that the collision occurred. 

It was Saturday afternoon, about 4:30 o’clock, and the ice wagon, 
having completed its work for the day on Seventh Strect, came out of 
Seventh into Tryon and proceeded northward on Tryon on its return 
to the iee plant, traveling on the east side of the street between the 
piled-up concrete and the curb-stone of the sidewalk. C. L. Hill, the 
white man in charge of the wagon, and whose duty it was to ride on the 
rear step of the wagon, had abandoned the wagon at Seventh Street, 
entrusting its safe return to the plant to the negro driver, Will Fergu- 
son, and a half-grown negro helper, Robert Kinston. The latter, who 
was riding in the front seat with the driver, was so engrossed in eating 
his delayed mid-day lunch that he had no knowledge of the collision or 
its attendant circumstances except that the impact thereof threw him 
out of the wagon. 

Somewhere between Seventh Street and the point of collision, a very 
congested section of the city, Perry Fry, and another small boy of about 
the same age, got on the rear step of the ice wagon, young Fry riding 
on that end of the step nearest the car tracks. This step was fourteen 
inches from the ground. Before reaching the open space the driver 
heard boys’ voices behind his wagon, and on looking back saw young 
Fry riding upon the rear step. When the wagon came to the open space 
in the pile of cement fifty feet south of Ninth Street, the horses, with- 
out warning, were driven upon the street car track in a diagonal course 
toward West Ninth Street, and very near an approaching street car. 
The front wheels of the 1ce wagon were upon the car track when the 
street car, also running north, struck the hub of the left front wheel of 
the wagon, knocking the front of the wagon away from the tracks and 
throwing the rear of the wagon in toward the street car. Young Fry 
was thrown from the rear of the ice wagon under the street car between 
the trucks, and when the car was stopped within its own length he was 
lying under the rear trucks of the street ear. The left horse was down 
on the track with its feet in the fender of the car. Young Fry was dead 
when removed from under the street car. 

It had been the custom for many years for little children to mde upon 
the rear step of defendant’s wagons for the pleasure of the ride as well 
as to get ice. This custom was known to the defendant, and had 
been constantly permitted by the drivers of its wagons. There (284) 


304 IN THE SUPREME COURT. [183 
Fry v. UTILITIES Co. 


was danger in children thus riding on the wagons of this defendant, 
which was also known to the defendant. 

The city of Charlotte had, before the time of this fatality, adopted 
the following ordinance, which was then in force: “No vehicle shall be 
turned unless a signal shall previously be given by the whip or hand 
indicating the direction in which the turn is to be made, The driver 
of any vehicle, upon a track in front of a street cav, shall, upon signal 
from the driver or motorman of said car, turn to the right of the track. 
The vehicles moving slowly shall keep as close as possible to the curb 
on the right of the street, allowing more swiftly moving vehicles free 
passage to their life. A vehicle overtaking another shall pass on the left 
side of the overtaken vehicle, and shall not pull over to the right until 
entirely clear of the vehicle passed. A vehicle, when turning to the left 
to enter an intersecting street, shall slow down to a speed of five miles 
per hour, and shall not turn until it shall have passed beyond the center 
of such intersecting street.’ 

There was testimony that the defendant had knowledge of this cus- 
tom of small children riding on its wagons, and also that it had actual 
knowledge, through its driver, that the small Fry bcy was on its wagon 
some time before the collision occurred which resulted in his death. Will 
Ferguson, the driver, testified: “As I was driving down Tryon Street 
that afternoon, between Eighth and Ninth streets, there was an opening 
just ahead of the left side where no broken concrete and rock had been 
piled upon or in the street. I heard a boy’s voice behind my wagon 
say ‘Come on up,’ ‘Come on up,’ and I looked around through the 
wagon and saw this little white boy who got killed standing on the rear 
step.” The driver did not stop to put the boy off, nor did he tell him to 
eet off. He drove his wagon through the open space 50 feet from the 
street intersection and upon the car track and close to the approaching 
street car. W. J. Dellinger testified that when the wagon looked like it 
was going to cross, “the street car was not far south of that open space, 
they were right close together.” R. F. Rankin testified: “The street car 
and the ice wagon were very close together wher. I noticed the ice 
wagon,” before the collision. Willie Wilson, who was on the street car, 
testified that the ‘car was somewhere about the middle of the block” 
when the horses started upon the tracks. R. A. Galloway testified that 
the horses’ heads were about six feet from the open space when the car 
was about the middle of the block. Neal Elliott, the motorman, testified 
that the car was only fifteen feet away when the orses started upon 
the track. M. T. Kelley, Fred Stewart, and W. P. Chambers testified 
that the street car was twenty feet away when the horses started 
to cross the track. Not only was the wagon driven upon the car 
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tracks in close proximity to the approaching car, but in turning (285) 
to cross the tracks the driver did not hold out his hand or give 

any signal of his intention to cross. Neal Elhott, the motorman, testi- 
fied: “The driver did not throw out his hand or warn me.” Fred 
Stewart, who was standing at the corner of Ninth Street in front of the 
wagon and in a position to see the actions of the driver, testified: “Saw 
the ice wagon and the driver when the horses started across the track. 
The driver just started across there and the street car hit the front 
wheel. Did not see the driver throw out his arm; he did not throw out 
anything. He did not look.” This witness further testified: “The driver 
of the ice wagon was not paying any attention to anybody or anything. 
He did not look to the side of him, nor behind him, nor do anything 
except to drive the horses across there at a slow trot; he moved across 
diagonally.” 

The driver of the wagon testified that just as he reached this open 
space an automobile passed on his right next to the curb, and that as a 
result his horses shied and thus got upon the ear tracks. Nowhere dv 
we find in the record any evidenee which supports the testimony of the 
driver in this regard. The eye-witnesses introduced by both the plaintiff 
and the defendant, except the driver, said the horses were driven upon 
the tracks, and that no automobile passed the ice wagon at or near the 
time of the collision. C. G. Terrell, the only eye-witness introduced by 
the defendant, except the driver, testified: “The horses were responsive 
to the driver; they moved as if they were bemg moved by the driver.” 
And again the defendant’s same witness testified: “When I saw the 
horses start to turn across the track the street car was between the 
center of the block and Ninth Street. The street car was not ringing any 
bell, and from that time on the horses proceeded diagonally across the 
track in the open space and the street car came right after them.” 

Nor was there sufficient room between the concrete piled up along 
the rails and the curb for an automobile to pass the ice wagon. W. J, 
Dellinger testified: “There was plenty of room to go along for one, but 
I don’t hardly believe there was room for two.” R. F. Rankin testified: 
“There was only one passway. This obstruction on the side of the strect 
would not permit but one car to go through there. An automobile could 
not pass the ice wagon as it was going down there.” J. D. Johnson, a 
police officer, testified: “Two automobiles could not have passed in 
there from Seventh Street down to Ninth Street with the material piled 
up there to the right of the rail.” 

The evidence in the record appears to contradict the driver, and 
shows that no automobile did pass the ice wagon. W. J. Dellinger, who 
was driving in an automobile in the same direction with the wagon and 
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about a block and a half behind the ice wagon, testified: “Saw no auto- 

mobile behind the ice wagon. Could not see the front of ice 
(286) wagon. There was not any vehicle to the side or behind it from 

the time I first saw it and the collision occurred. There was not 
any automobile passed the ice wagon after I saw it. I did not sce an 
automobile come and go by this ice wagon and cause the horses to shy 
across the track; none passed the ice wagon. No automobile between 
me and the ice wagon; nothing but the ice wagon and the street car in 
front of me.” R. F. Rankin, who was in the automobile with Dellinger, 
testified: “There was no car or other vehicle between me and the ice 
wagon when I asw it. No car passed the ice wagon about the time of 
the collision or before. I was going down the street behind the street 
car and the ice wagon. If there had been an automobile between me and 
the ice wagon I certainly would have seen it.” Even the negro helper, 
Robert Kinston, riding in the front seat with the driver, saw no auto- 
mobile pass the ice Wagon. 

A perusal of the record will tend to show, as the jury evidently 
found, that Hill, the man in charge of the wagon, had abandoned it at 
Seventh Street; that the driver drove across the street fifty feet south 
of the intersection in violation of an ordinance of the city of Charlotte; 
that in doing so he failed to give any signal or warning of his intention 
to cross in violation of the ordinance, and that, without looking or lis- 
tening, and knowing that young Fry was in a position of danger on the 
back of his wagon, as the evidence tends to show and the jury found, 
he drove across the street in dangerous proximity to an approaching 
street car. There was at all events sufficient evidence to carry this 
question of fact to the jury. 

Other material facts will be noticed in the opinion of the Court. 

The judge charged the jury, as to the fifth issue, as follows: “If you 
find by the greater weight of the evidence that the street car in ques- 
tion was being operated at a lawful rate of speed, and that the motor- 
man had given all necessary and proper signals of the approach of the 
car to the ice wagon in question, and also of his approach to the Ninth 
Street crossing, notwithstanding which facts, the driver of the ice 
wagon, after he saw, or by the exercise of ordinary care could have 
seen, the approach of the street car, negligently and recklessly, without 
signal or warning of any kind, and without looking or listening, drove 
his wagon upon, or dangerously near, the said street car track in such 
close proximity to the approaching street car as to render it impossible 
for the motorman in charge of said car to avoid a collision with the 
wagon, either by slackening the speed of his car or stopping the same, 
after he saw a collision was imminent, and that the driver knew the 
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perilous situation of the ice wagon, then the court charges you that the 
driver of the ice wagon would be guilty of willful negligence, and if you 
find such negligence was the proximate cause of the intestate’s 
death, then you will answer the third issue ‘Yes.’” And the (257) 
judge further charged the jury, on the fourth issue, as follows: 

“If the jury find by the greater weight of the evidence that with 
knowledge of the fact that the boy was riding on the rear step of the 
ice wagon, said driver willfully and wantonly drove his wagon across 
the said car track, without either looking or listening for the approaeh 
of a car or giving any signal or warning of his intention to drive the 
wagon on or across the track, and shall further find by the greater 
weight of the evidence that the motorman in charge of said street car 
saw, or by the exercise of ordinary care could have seen, this boy on 
the rear steps of the ice wagon, if vou find he was there, notwithstand- 
ing which he willfully operated said car at a speed between 20 and 30 
miles an hour between Eighth and Ninth streets, in violation of the 
ordinance of the city of Charlotte, and that the aforesaid willful and 
negligent acts of the motorman and driver of the car and wagon were 
the sole and only concurring proximate causes of the plaintiff's intes- 
tate’s death, then you will answer the fourth issue ‘No,’ independently 
of whether the plaintiff's intestate was a trespasser upon the ice wagon 
at the time of the collision or not.” 

The jury returned the following verdict: 


“1. Was the plaintiff's intestate killed by the joint and concurrent 
negligence of the defendant, as alleged in the complaint? Answer: 
‘NO.’ 

“2. If not, was the plaintiff's intestate killed by the negligence of 
the defendant Southern Public Utilities Company, as alleged in the 
complaint? Answer: ‘No.’ 

“3. If not, was the plaintiff's intestate killed by the negligence of 
the defendant Standard Ice and Fuel Company, as alleged in the com- 
plaint? Answer: ‘Yes.’ 

“4, Did the plaintiff’s mtestate, by his own negligence, contribute 
to his death? Answer: ‘No.’ 


“5. What damages, if any, is the plaintiff entitled to recover? 
Answer: ‘$5,000.00.’ ” 


Judgment on the verdict, and defendant Standard Ice and Fuel 
Company appealed. 


E. T. Cansler and D. B. Smith for plaintiff. 
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James A. Bell and Edgar W. Pharr for defendant Standard Ice and 
Fuel Company. 


Waker, J., after stating the case: If the first assignment of er- 
ror is sufficiently stated under our rules, we are of the opinion that it is 
without any substantial merit. It was competent to prove the custoin 

of small boys to jump upon the rear step of the wagon to ride 
(288) and get bits of ice for several reasons, and, among them, to an- 

swer the contention of defendant that imstructions had been 
given to the drivers not to permit riding on the wagon by small boys. 
If such order was given, the plaintiff surely was entitled to show that 
it had been constantly violated for a long time, with the knowledge of 
the drivers and those in charge of the wagon, from which the jury could 
well infer that the owner of the wagon had notice of its nonobservance, 
and that it was an order of the company more honored in the breach 
than in the observance, and, in legal contemplation, it had been abro- 
gated, or at least waived. Biles v. R. H., 189 N.C. 528; Haynes v. R. 
R., 143 N.C. 154; Smith v. R. R., 147 N.C, 608; Bordeaux v. R. R., 150 
N.C. 528; Railway Co. v. Mobley, 6 Ga. App. 33; P. L. Co. v. Whatzel, 
118 Va. 161; Robinson v. R. R., 71 W. Va. 423; Railroad Co. v. Reager, 
96 Tenn. 128. It has been held generally that if a rule is made for the 
safety of the servant or others, but its customary violation has continu- 
ed so long that the master either knew of it, or could by the exercise 
of ordinary care have found it out and acquiesced in it, he is presum- 
ed to have consented to its repeal, or to have waived obedience to it. 
Smith v. R. R., supra; Biles v. R. R., 1438 N.C. 78. But so far as the 
rule, or order to the drivers, in this case is concerned, it does not appear 
to have been observed at all, and boys were allowed to ride on the 
rear step of the wagon at their pleasure, even when the manager of it, 
who had left on this occasion, was there. All this evidence, and more, 
is sufficient to show, at least, the tacit consent of the driver and man- 
ager to such a course of conduct by them, and the jury have doubtless 
so found. If this be so, and it can hardly be disputed, the act of this 
young boy was not within the prohibition of the city ordinance forbid- 
ding it only when it is without the consent of the driver, or person con- 
trolling its movements and management. As this 1s a question of capital 
importance in the decision of the case, we will refer to some of the 
evidence bearing upon it: For many years it had been the habit and 
custom for small children to get upon and ride upon the rear of 
defendant’s ice wagons, both for the pleasure of riding and for the 
purpose of getting small pieces of broken ice. In doing so they rode 
from door to door, and frequently for considerable distances out 
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of the neighborhood in which they lived. So general had been this 
practice and so long continued that one witness, in referring to ib, 
said: “It has always been.” This custom was known to the offi- 
cers and agents of the defendant company, or by the exercise of 
ordinary care they should have known it, and in legal contemplation 
the defendant did know of this custom. But aside from this legal pre- 
sumption, actual knowledge of this custom, it seems, was brought home 
to the defendant, its officers and agents. C. L. Hill, the man in 

charge of this particular wagon testified: “Little fellows, six (289) 
years old up to eleven and twelve, had this habit of getting on 

the wagon.” J. A. Eagle, assistant manager of the defendant company, 
in testifying with regard to this custom, said he had observed it ‘‘ever 
since he had been in the ice business.’ C. R. Moore, manager of the 
defendant company, said he knew of the existence of the custom “in a 
limited way.” More than that, the defendant’s driver knew of the cus- 
tom, permitted it to grow up, and even encouraged it, offering the in- 
ducement of cool rides and bits of cracked ice. But defendant contends 
that the admission of the evidence as to this custom was error, upon 
the general ground that it was an illegal custom and that it grew up in 
violation of an ordinance of the city of Charlotte, which declares ‘that 
no one shall ride or jump onto any vehiele without the consent of the 
driver thereof; and no person, when riding, shall allow any part of his 
body to protrude beyond the limits of the vehicle, nor shall any per- 
son hang on to any vehicle whatsoever.” If that position were sound, 
then any defendant could escape the consequences of his wrongful act 
by the mere device of alleging and proving that his conduct had been 
unlawful. But even if the position of the defendant be a correct one, 
then it is equally true, as the record clearly shows, that this custom had 
grown up with the consent of the drivers of the defendant’s wagons; 
and, therefore, it was not forbidden by the ordinance. In Ferrell v. 
Cotton Mills, 157 N.C. 528, and many other cases to like effect, evi- 
dence was admitted to show the custom or habit of small children to 
play upon premises where they were technical trespassers. If in those 
cases evidence was competent which proved a custom, in violation of 
the laws against trespass, then certainly in this case evidence of a cus- 
tom in violation of an ordinance of the city of Charlotte was competent. 
Having permitted this custom to grow up, this defendant cannot take 
shelter behind his own wrong. “A habit of doing a thing is naturally of 
probative value as indicating that on a particular occasion a thing was 
done as usual; and, if clearly shown as a definite course of action, is 
constantly admitted in evidence.” 1 Greenleaf’s Ev. (16 ed.), sec. 14J. 
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Leaving this subject, we come to the next material question in the 
case. Having concluded there was evidence that young Fry did not 
violate the ordinance, or that there was evidence that he did not, and 
the jury so found, was he guilty of contributory negligence? We take 
this matter up now before considering the issue as to defendant’s neg- 
ligence, as it is more nearly related to, and connected with, the one just 
before discussed. The jury found that he was not guilty of any negli- 
gence himself which contributed to his injury and death, but the de- 

fendant contends that this answer of the jury was induced by an 
(290) error of the judge in his charge to them, which they say is that 

“as young Fry was under twelve years of age, he could not be 
guilty of negligence.” He was one month and seven days under twelve. 
This, we think, was error. The error consisted in charging the jury that 
the boy being under twelve years of age was incapable of committing 
the alleged negligent act which it is claimed contributed to his injury. 
The responsibility of an infant for contributory negligence is not neces- 
sarily a question of law and some expressions in our reports apparent- 
ly to the contrary are misleading and contrary to the accepted and ap- 
proved principle which governs in such cases. The question was <o 
fully discussed, with a copious citation of the well considered cases in 
Alexander v. Statesville, 165 N.C. 527, that much further comment 
would seem to be useless. It was there held, as stated in the seventh 
headnote, that while a child of tender years is not held to the same de- 
gree of care as one of mature years in avoiding an injury arising from 
the negligent act of another, it is ordinarily a question of fact for the 
jury to determine, in his action to recover damages therefor, whether, 
under the circumstances, and considering his age and capacity, he 
should have avoided the injury complained of by the exercise of ordi- 
nary care; and in that case it appearing that the plaintiff was a bright 
boy of about 7 years of age, 1t was held that the court properly left the 
issue of contributory negligence to the jury. We cannot approve ail that 
was said, with respect to this question, in Baker v. R. f&., 150 N.C. 562, 
and Foard v. Power Co., 170 N.C. 48, though expressions will be found 
therein which seem to agree with the view herein stated. In Alexander 
v. Statesville, supra, we followed the rule as adopzed by the Supreme 
Court of the United States in Railroad Co. v. Giadmon, 15 Wallace 
(U.S.), 401 (21 L. Ed. 114), and Railroad Co. v. Stout, 17 Wallace 
(U.S.) 657 (21 L. Ed. 745). Gladmon’s case has been followed by this 
Court in Afanly v. R. R., 74 N.C. 655; Murray v. R. R., 938 N.C. 92; 
Bottoms v. R. R., 114 N.C. 699. In Bottom’s case the Court refers to 
Gladmon’s case and Robinson v. Cone, 22 Vt. 218, as stating the cor- 
rect rule, and takes this passage from the Robmnson case: “All,” says 
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Judge Redfield, in delivering the opinion, “that is required of an infant 
plaintiff in such a ease (where a child was injured in a highway) being 
that he exercised care and prudence equal to his capacity.” The pass- 
age which we have taken from Gladmon’s case was quoted by Chief 
Justice Smith, with full approval, in Afurray v. R. R., supra, as con- 
taining a correct statement of the rule applicable in such cases. Num- 
erous other cases are cited in Alexander v. Statesville, swpra, at p. 536 
of 165 N.C. It was held in Westerfield v. Levis, 48 La. Ann. 63 (cited 
in the Alevander case), that the rule which exempts a child of tender 
years from responsibility, while it may not operate justly in 

every possible case, on the whole promotes the ends of justice, (291) 
and the Court followed the authorities which held that a child 

of the age of appellant is prima facie exempt from responsibility, but 
also held that testimony is admissible to show the contrary, citing 
many authorities. We said in the Alexander case that upon the ques- 
tion of plaintiff’s contributery negligence, the judge properly confined 
his charge to the second issue, which separately and independently in- 
volved an inquiry into that matter, as to the plaintiff’s age and his 
incapacity arising out of his tender years, and it may be said that the 
question of contributory negligence on his part is not to be determined 
alone by the fact of his youth, except in extreme cases; but other con- 
siderations enter into the question, as, for instance, his degree or ca- 
pacity or intelligence. Some boys are brighter, smarter, more precocious, 
and more capable than others who are much older, and better able to 
take care of themselves. The youth of the person must be considered, of 
course, but, with the qualifications already made, it is not the only 
test, and the presumption of incapacity to protect himself 1s not always 
a conclusive one. In Rolin v. Tobacco Co., 141 N.C. 300, this Court 
said: “It is hardly necessary to add that contributory negligenee, 
on the part of the minor, is to be measured by his age and his ability 
to discern and appreciate the circumstances of danger. He is not 
chargeable with the same degree of care as an experienced adult, but 
is only required to exercise such prudence as one of his years may be 
expected to possess. As the standard of care thus varies with the age, 
capacity, and experience of the child, it 1s usually, if not always, when 
the child is not wholly irresponsible, a question of fact for the jury 
whether a child exercised the ordinary care and prudence of a child 
similarly situated; and if such care was exercised, a recovery can be 
had for an injury negligently inflicted, no matter how far the care used 
by the child falls short of the standard which the law exacts for deter- 
mining what is ordinary care in a person of full age and capacity,” 
eiting Am. C. and F. Co. v. Armentrodt, 214 Ill. 509; Plumly v. Burge, 
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124 Mass. 57; 7 A. & E,, 409. Labatt on Master and Servant (Ed. 
1904), sec. 348, says that the essential and controlling conception by 
which a minor’s right of action is determined with reference to the 
existence or absence of contributory fault is that his capacity is the 
measure of his responsibility. If he has not the ability to foresee and 
avoid the danger to which he may be exposed, negligence will not be 
imputed to him if he unwittingly exposes himself to that danger. For 
the exercise of such measure of capacity and discretion as he possesses, 
he is responsible. And quoting from Gladmon’s case, supra, this Court 
further says: “The rule of law in regard to the negligence of an adult 
and the rule in regard to that of an infant of tender years is quite differ- 

ent. By the adult there must be given that care and attention for 
(292) his own protection that is ordinarily exercised by persons of in- 

telligence and discretion. If he fails to give it, his injury is the 
result of his own folly, and cannot be visited upon another. Of an in- 
fant of tender years less discretion is required, anc. the degree depends 
upon his age and knowledge. Of a child of 8 years of age less caution 
would be required than one of 7; and of a child of 7, less than one of 
12 or 15. The caution required is according to the maturity and capa- 
city of the child, and this is to be determined in each case by the cir- 
cumstances of that case.” 

But if it be admitted that the boy was guilty of contributory negli- 
gence, the question whether it was the proximate cause of his death 
remains to be determined by the jury, under prorer instructions from 
the court. “Where defendant, by exercising due care, can avoid the 
consequences of plaintiff’s negligence, or he can dissover plaintiff’s peril 
in time to avoid injuring him, he is liable on his failure so to do.” 
Cullifer v. R. R., 168 N.C. 809. “The doctrine of the last clear chance 
applies where the defendant, after he discovers plaintiff's peril, or in 
the exercise of ordinary care should have discovered it, negligently 
fails to avoid the accident.” N.S. BR. Co. v. White’s Admr., 84 S.E. 646. 
The jury have found, with evidence to warrant the finding, that the 
driver knew the boy was on the rear step of the wagon, and had 
given him permission to ride there, and that, notwithstanding this 
knowledge, he drove onto the track, in front of the fast approaching 
street car, and his wagon was struck by the same, and this caused the 
intestate’s injury and death. The driver of the defendant testified 
that some one drove an automobile between him and the curb of the 
sidewalk, which frightened his horses and caused them to turn and 
drag his wagon onto the track, but there was evidence to the con- 
trary, and especially by a witness, who was riding in his automobile 
and a little behind the ice wagon, and who stated that he was in full 
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view, and that no such thing occurred, and the jury, under the evidence 
and the instructions of the court, not only found that the driver's testi- 
mony fas not true, but that, on the contrary, he drove both ‘“‘negligent- 
ly” and “recklessly” upon the track. This appears from the instruction 
of the court on the third issue, as set forth in our statement of the ease 
and the verdict. He also drove on the track “willfully and wantonly,” 
as appears from the instruction of the court upon the fourth issue. 
There was evidence that the wagon was driven upon the track in viola- 
tion of a city ordinance, which provided that the driver, in order to 
cross over to the other side of the street, should make his turn at the 
intersection of Tryon and Ninth streets, or if he intended to go as far 
north as Tenth Street, then at the intersection of Tryon with Tenth 
Street, and that, by the ordimance, he should have turned in on 

the north side of Ninth Street, or of Tenth Street, depending (293) 
upon where he expected to make the crossing. The plaintiff con- 

tends, therefore, that he was acting, not only negligently, recklessly, 
willfully, and wantonly, but criminally, as he was violating the ordin- 
ance. We must construe the verdict always in the light of the evidence 
and the charge of the court, and especially as resolving all inferences 
in favor of the successful party. Aldrich v. Railway Co., 79 3.E. 316. 
We have held repeatedly that the verdiet must be interpreted “and 
allowed significance” by reference to the pleadings, testimony, and the 
charge of the court. Owens v. Ins. Co., 173 N.C. 373; Taylor v. Stewart, 
175 N.C. 199; Bank v. Wysong, 177 N.C. 284. If we follow these de- 
cisions and interpret this verdict by proper reference to the pleadings, 
evidence, and charge, there can be no doubt as to what was the con- 
clusion of the jury, which is that the driver of the wagon, regardless 
of any contributory negligence of the boy, acted not only negligently 
when he had the chance to save him, but willfully, recklessly, and 
wantonly, and against such conduct as this finding implies, the con- 
tributory negligence of the boy 1s no protection or bar to the plain- 
tiff’s recovery. Ii the party myured is himse!f ever so negligent, the 
one who caused that injury is Hable to him for the ensuing damages, 
is he was aware of the dangerous situation and caused the damage 
willfully, wantonly, or even recklessly, that is, if he did so without re- 
gard to the consequences of his act and being indifferent to the rights 
of others. It is said in a standard treatise: “The doctrine that con- 
tributory negligence will defeat recovery has no application where 
the injury is the result of the willful, wanton, and reckless conduct of 
defendant. ...In order that one may be held guilty of willful or 
wanton conduct, it must be shown that he was conscious of the sur- 
roundings, and was aware, from his knowledge of existing conditions, 
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that injury would probably result from his conduct, under the cir- 
cumstances, and, with reckless indifference to consequences, he con- 
sciously and intentionally did some wrongful act. or omitted some 
known duty which produced the injurious result.” 29 Cyc. 509-510. And 
in Brendle v. Spencer, 125 N.C. 474, this Court held: “It is settled that 
contributory negligence, even if admitted, 1s no defense to willful or 
wanton injury. The finding of such injury by the jury eliminates all 
question of negligence on both sides. The defendant company is respon- 
sible for the willful and wanton injury occasioned by its employee 
while on duty in its service.” 

We do not mean to say that the driver’s act in crossing at the wrong 
place, contrary to the ordinance, if he did so, would of itself constitute 
willfulness, but it may be considered as one of the facts or circumstances 
in evidence tending to show that his act was willful, as being entirely 

regardless of the law and the safety of others. We have held 
(294) that where a statute or an ordinance is violated it is such a dis- 
tinct legal wrong that if it be the proximate cause of the injury 
to another, it will then constitute an actionable wrong or tort, but the 
jury must find the facts essential to the application of this principle. 
Stone v. Texas Co., 180 N.C. 546, where the matter is fully discussed. 

We finally conclude that there was some evidence from which the 
jury could find that the driver of the wagon was guilty of culpable 
negligence, or a distinct legal wrong, as hereinbefore defined by us, and 
the defendant itself may, therefore, be liable to the plaintiff upon the 
principle of respondeat superior, the driver being its servant and his 
illegal acts being imputable to the defendant. If knowing that the boy 
was on the wagon, and he was there by the driver’s consent, or permis- 
sion, the defendant would have to answer for his negligence if he ex- 
posed the boy to impending danger in crossing the track too near to the 
approaching street car, and especially so if the act of crossing the track 
under the circumstances was forbidden by the ordir.ance, and was the 
proximate cause of the injury to the boy which caused his death. 

This Court will not undertake to decide the case upon the evidence, 
but will leave its weight and sufficiency to the jury. [t may be that the 
defendant’s construction of the evidence is the correct one, and that 
the plaintiff's is not. The Court must not be understood as intimating 
any opinion at all upon the weight of the evidence, cr any of it, but as 
leaving its sufficiency to establish the contention of the plaintiff, or that 
of the defendant, entirely to the jury, with proper directions from the 
court. 

The error of the judge as to the contributory negligence of the boy is 
of sufficient importance to have been prejudicial to the defendant, and 
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because of it a new trial must be had in order that the case may be 
submitted again to the Jury under proper instructions. 
New trial. 


Cuark, C.J., concurring in a new trial: In this case the plaintiff's 
intestate, a boy 11 years, 10 months, and 23 days old, Jumped up be- 
hind an ice wagon passing through the streets of Charlotte and was 
killed in a collision between the ice wagon and the car of the Charlotte 
Street Railway Company. There was an ordinance of the city of Char- 
lotte which made his conduct a misdemeanor, and there was a standing 
order by the Standard Ice and Fuel Company, the owners of the wagon, 
against such conduct, and the boy had no permission from the company, 
or permission of the driver, to ride on the wagon on that or any occa- 
sion. At the trial of the case there were two patent errors which require 
a new trial: 


1. The judge charged the jury that the plaintiff’s intestate 
“could not be guilty of contributory negligence because under (295) 
12 years of age.” 


2. The case should have been nonsuited on the further ground that 
the defendant owed no duty to the boy, who was illegally riding on the 
rear of the wagon in violation of the city ordinance and standing or- 
ders of the defendant company, except that it should not injure him 
wantonly or willfully, which is not even suggested. 


As to the first proposition: The boy jumped upon the defendant’s 
wagon, With full legal notice that he was forbidden to do so by an 
ordinance of the city, and the owners had constantly forbidden any 
one to do so. Furthermore, the court in this case charged the jury: “If 
you shall find by the greater weight of the evidence in the case that the 
plaintiff's intestate, at the time he was killed, was under 12 years of 
age, then there was a presumption of law that the boy was incapable 
of so understanding and appreciating danger from the alleged negligent 
acts or conditions produced by others as to make him guilty of contribu- 
tory negligence.” A presumption of law is irrebuttable, and therefore 
this charge was, in effect, that if the boy was under 12 years of age he 
could not be guilty of contributory negligence. The decisions of the 
courts, without exception, are all to the contrary of this. Whether a boy 
of that age could be guilty of contributory negligence or not depends 
upon the findings of fact by the Jury under proper instructions as to the 
capacity of the boy and the duty which the defendant owed to the boy 
under those circumstances. See Jacobs v. Koehler (N.Y., L.R.A., 1917, 
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Te a 


F, 7, and annotations thereto, pp. 10 to 164, on “Contributory Negli- 
gence of Children’’— very exhaustive). 

It is impossible to reconcile the charge in this case with the ruling 
by which the plaintiff, a younger boy, was nonsuited in Butner v. 
Brown, 182 N.C. 692 (last term), because he was held conclusively 
guilty of contributory negligence. In this case a boy a year older was 
held by the trial judge incapable of contributory negligence. In both 
cases a jury trial of this issue was denied, but for absolutely opposite 
reasons. By no process of reasoning can the two decisions be reconciled. 
There are probably in this State more than 50,000 milk wagons, groc- 
ery, and other store wagons, express wagons, and other vehicles em- 
ploved in the discharge of similar duties. All their owners can do to 
prevent such accidents as this is to prohibit boys engaging in the sport 
from riding behind their wagons, as was done on this occasion. This 
prohibition was supplemented, in this instance, by tae public ordinance 
of the city of Charlotte, of which the public are presumed to have not- 
ice. The company assumed no duty towards the boy, for it was not a 
common carrier. It did not injure him by any intentional act on the 
part of any of its employees. 

If, under these circumstances, the owners of these thousands 

(296) of vehicles, engaged in the necessary traffic o: our streets, are to 

be made insurers of the safety of all boys who are injured while 

riding on the rear of their wagons — for it 1s insurance if there is a 

legal presumption that a boy of that age cannot be guilty of contribn- 

tory negligence — then this decision will have added immensely to the 

liability of all persons or companies engaged in that or any similar 
business. 

It is not too strong to sav that there can be found no statute nor any 
decision which will justify the charge which the court gave, that a boy 
of that age, “as a presumption of law,” could not be guilty of contribu- 
tory negligence. Aside from the fact that the contrary was held in the 
Butner case, at the last term, and in numerous other cases, in Baker v. 
R. R., 150 N.C. 562, this subject was fully discussed and it was deter- 
mined by a unanimous Court as to the inquiry. “At what age must the 
responsibility of an infant for contributory negligence commence?” 
that upon all the authorities, “An infant’s responsibility, so far as he is 
personally concerned, is held to be such care and prudence as is usual 
among children of the same age, and if his own act directly brings the 
injury upon himself, while the negligence of the defendant is only such 
as exposes the infant to the possibility of injury, the latter cannot re- 
cover.” The Supreme Court of the United States has subsequently held 
the same to be sound law. 
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In Wilson v. R. R., 66 Kansas 118, the Court held that where a boy 
12 years of age was swinging or jumping from one freight car to an- 
other and fell and was injured, he was guilty of contributory negligence 
as a matter of law. 

In Jollimore v. Connecticut Co., 86 Conn. 314, it was held that a 
bright boy 11 years of age, who was playing in the streets and was 
killed by a street car, was guilty of negligence as a matter of law. 

In Moran v. Smith, 114 Me. 55, it was held that a child 8 years old, 
who attempted to run across the street in the face of an approaching 
automobile, and who was struck and injured, was guilty of contributory 
negligence. 

In Baker v. R. R., 150 N.C. 565, above cited, this Court, in discuss- 
ing the question of contributory negligence, and whether it was a ques- 
tion for the court or the Jury, says: “The responsibilities of infants are 
clearly defined by text-writers and courts. At common law, fourteen 
was the age of discretion in males and twelve in females. At fourteen 
an infant could choose a guardian and contract a valid marriage. After 
seven, an infant may commit a felony, although there 1s a presumption 
in his favor which may, however, be rebutted. But after fourteen an 
infant is held to the same responsibility for crime as an adult.” And 
then this opinion adds almost in the same words of the later case of 
Foard v. Power Co., 170 N.C. 48, as follows: “We find in the 
books many cases where children of various ages, from seven (297) 
years upward, have been denied a recovery because of their own 
negligence.” 

In Alexander v. Statesville, 165 N.C. 528, 1t was held by Mr. Justice 
Walker that the question whether a child is guilty of contributory neg- 
ligence is a question for the jury upon the evidence as to his age and 
capacity, and in that instance held that there, where the plaintiff was 
a boy seven years old, the court properly left the question of contribu- 
tory negligence to the jury. To the same effect, Raines v. RK. F#., 169 
N.C, 189. But in the present case the Judge reheved the jury of decid- 
ing that question by telling them that as a matter of law “a child un- 
der 12 years of age could not be guilty of contributory negligence.” He 
lacked a month and 7 days of being 12 years old. 

Secondly. Irrespective of the erroneous charge in regard to the boy 
under 12 being incapable of contributory negligence, this case presents 
the question of the responsibility of the owner of a wagon, or other or- 
dinary vehicle in common use upon the streets, for lawful purposes to a 
trespasser, or bare licensee upon such vehicle. 

The settled principles applicable are: 
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1. The plaintiff's intestate at the time of his injury, upon this evl- 
dence, was a trespasser on the defendant’s wagon, and, as such, exposed 
himself to any risk incident to his position. The defendant did not 
willfully or wantonly injure him, nor was he purposely injured by the 
acts of its employees. As to negligence in the collision between the de- 
fendant’s wagon and the street car, that was a matter between those 
companies, and in no wise affected the duty of the defendant to the in- 
testate. 


2. Even if the intestate had been on the wagon with the implied 
consent of the defendant company, he was there solely for his own 
pleasure and purposes, and was at most a bare licensee. He was not in- 
jured by anv defect in the eonstruction or use of the ice wagon, and 
there was no breach of duty towards him by the defendant company. 
No phase of the evidence presents any aspect of willful or wanton con- 
duct to the plaintiff’s intestate. 


Thirdly. In this case, whether the defendant or the street car com- 
pany was negligent in causing the collision is a matter which does not 
affect the liability of the defendant towards the boy. 

He was forbidden to ride on the wagon by the authonities of the 
company and by an ordinance of the city, and did so at his own peril. 
No employee of the defendant company mjured him, and there is an 
entire absence of allegation or evidence that he was willfully or wan- 
tonly injured by the defendant or any of its employees. 

The plaintiff’s intestate was “intelligent for his age’; was 

(298) prepared to enter the fifth grade in school, showing he had ad- 

vanced in the city schools year by year. Te evidence is that 

there was no obstruction between the wagon and the oncoming car. The 

intestate knew necessarily the danger of a collision between the street 

car and the wagon. It cannot be said that a 12-year-old boy of normal 

intelligence did not realize the danger he assumed in Jumping upon the 

wagon. There was no difficulty about his getting off the wagon as easily 

as he got on, and the only reasonable cxplanation of his remaining on 
is that he was negligent of the danger he was assuming. 

Neither is this case like Prerce v. R. #., 124 N.C. 83, where the boy 
jumped on the rear of a shifting engine and was knocked off by the 
fireman throwing a piece of coal at him. The deceased in this case was 
not injured by any act of any emplovee of the defendant company. Nor 
is it the case where the boy was attracted by a novelty as in the “‘at- 
tractive nuisance” cases, nor yet is it an instance where the boy was 
permitted to ride on the wagon by the custom or consent of the man- 
agement of the defendant company. On the contrary, it 1s in evidence 
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that the defendant had given the strictest orders that boys should not 
be so permitted to ride on their wagons, and the city of Charlotte had 
passed an ordinance forbidding them to do so and making it a misde- 
meanor. The defendant had done everything in its power to prevent 
the deceased committing this trespass, and to prevent boys from cx- 
posing themselves to the danger of so doing. 

In Thompson on Negligence, sces. 946 and 949, discussing the ques- 
tion as to who are trespassers or bare licensees, says: “One entering the 
premises of another with his consent, but without his invitation, anc 
not in the discharge of any public or private duty, is a bare licensee 
within the rules governing this branch of the law of negligence.” 

The fact that the plaintiff’s intestate was a boy 12 years of age is not 
an exception to this rule. Judge Thompson says in the same work 
(sec. 1025): “The generally accepted rule does not impose upon the 
owner or occupier of premises the duty to exercise a greater degree of 
care in anticipation of their invasion by trespassing children. No dis- 
tinction is made between trespassers as to their age. Both children and 
adults take the premises as they find them.” 

In Peterson v. R. R., 148 N.C. 265, where the plaintiff went upon a 
railroad train at a stop for the purpose of buying fruit from the fruit 
vendor on the train, and was hurt by the negligent movement of the 
train, Connor, J., declared the relation and obligation of the parties to 
be as follows: ‘‘When the plaintiff went into the train at the station 
for the sole purpose of purchasing fruit, without invitation or induce- 
ment, but simply by the silent acquiescence of defendant’s agent, 
he was a mere permissive licensee, and took the risk incident to (299) 
the moving of the train, and, in the absence of any wanton in- 
jury, the motion for nonsuit should have been allowed.” 

In this instance, it is clear that the intestate was simply a trespasser, 
but if he were a licensee, Judge Connor, in Peterson v. R. R., 148 N.C. 
265, thus lays down the well established rule: “A licensee who enters 
upon premises by permission only, without any enticement, allurement, 
or inducement being held out to him by the owner or occupant, cannot 
recover damages for injuries caused by obstruction or pitfalls. He goes 
at his own risk and enjoys the license subject to its concomitant perils.” 

This case is much stronger for the defendant. If it were a fact that 
the intestate had seen other boys riding on the steps of the ice wagon, 
it was not an implied permission to him to so ride. Certainly it was not 
an invitation or inducement. The boy was not on the step by any invi- 
tation or offer to give him ice or to take a ride. The riding on the 
wagon was positively against the rules of the defendant company and 
the driver testified, without contradiction: “My instructions, without 
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exception, were to keep all persons off the wagon.” Indeed, every driver 
who went upon the stand testified that he did the best he could to keep 
boys off. In Briscoe v. Power Co., 148 N.C. 407, where the intestate 
was a boy 18 years of age and fell into a well of hot water not prop- 
erly covered over, the Court held him to be a trespasser, or, at most, a 
bare licensee, and uses this expression, “If the exception is to be ex- 
tended to this case, then the rule, indeed, as to trespassers must be 
abrogated as to children, and every owner of preperty must, at his 
peril, make his premises child-proof.” 

There is absolutely no evidence in this case to justify the submission 
of the issue of wanton or willful negligence or reckless negligence, and 
the court erred in refusing the request to charge the jury that there was 
no evidence of willful or wanton negligence on the part of the defen- 
dant. 

There is no evidence in this case that the intestate had ever before 
ridden on the wagon, and the evidence is that all drivers tried to keep 
the children off the wagons, and that the instructions from the com- 
pany to do this were emphatic and repeated. Besides, as already stated, 
the ordinance of the city of Charlotte made it a misdemeanor for any 
one to “ride or jump onto any vehicle without the consent of the 
driver thereof,’ or for any person to “hang on to any vehicle what- 
soever.” Viewing the evidence in its strongest light in favor of the 
plaintiff, the motion for nonsuit should have been allowed. There was 
no evidence of breach of duty towards the plaintiffs intestate nor was 
there any such negligence as would entitle the plaintiff to judgment. 

In Butner v. Brown, 182 N.C. 692, at last term, this Court 

(800) sustained a nonsuit where a boy 11 years of age was injured by 
the operation of an unguarded cogwheel in the defendant’s mill, 
though the uncontradicted evidence was that the boy, and others of 
like age, had been permitted, without objection, for years, to enter the 
mill at will, and that there was no notice or warning given that they 
should not do so, and the boy lost his arm because the defandant had 
not guarded the dangerous machinery, which, by the consent of the 
defendant’s operator and its own custom, he and other boys had been 
permitted, without objection, to approach by visiting the mill at all 
times. Yet there a nonsuit was sustained, but in this ease there was no 
defect in the machinery or car, and the intestate wes not hurt thereby. 

This case is one of wide and far-reaching importance. The court 
erred in allowing admission of testimony about a custom which had 
been declared (if it existed) by the city ordinance to be unlawful, and 
in refusing to give the defendant’s prayers for instructions, and in the 
charge as given, and especially in refusing to allow the defendant’s 
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motion for nonsuit upon the ground that upon the evidence the intes- 
tate, because under 12 years of age, “could not be guilty of contributory 
negligence.” 

On a careful perusal of the record, it is a reasonable inference that 
the question really tried by the jury was solely whether the defendant 
ice company or the strect car company was proximately lable for the 
collision, leaving out the real issue whether the ice company, in either 
event, was liable to the plaintiff’s intestate, who was a trespasser, and, 
besides, was guilty, upon the plaintiff’s own showing, of contributory 
negligence in violating the town ordinance and the prohibition of the 
defendant company. 


Cited: Ballew v. R. R., 186 N.C. 708; Herring v. R. #., 189 N.C. 
290; Gilland v. Stone Co., 189 N.C. 789; Taylor v. Taylor, 190 N.C. 
855; Hoggard v. R. R., 194 N.C. 260; Hayes v. Creamery, 195 N.C. 
117; Brown v. R. R., 195 N.C. 702; Cotton v. Transportation Co., 197 
N.C. 710, 712; Byers v. Hardwood Co., 201 N.C. 77; Patrick v. Bryan, 
202 N.C. 70; Morris v. Sprott, 207 N.C. 859; Hollingsworth v. Burns, 
210 N.C. 42; Boykin v. R. R., 211 N.C. 110; Russell v. Cutshall, 223 
N.C. 854; Ingram v. Smoky Mountain Stages, 225 N.C. 448; Wright 
v. Wright, 229 N.C. 506; Blevins v. France, 244 N.C. 341. 





BOARD OF EDUCATION OF JOHNSTON COUNTY v. BOARD OF COM- 
MISSIONERS OF JOHNSTON COUNTY. 


(Filed 12 April, 1922.) 


1. Constitutional Law — Statutes — Retroactive Laws — Vested Rights— 
Curative Statutes. 

Where a statute is void only because of a neglected omission of formal 
constitutional requirements, and is of a subject-matter within its authority, 
the observation of these requirements in a later act amending the first 
one cures the defect therein and gives validity thereto, in the absence of 
intervening rights to the contrary. 


2. Same—Schools—Bonds—County Commissioners. 

In a suit by the commissioners of a school district within a county under 
the provisions of C.S. 5681, to compel the county commissioners to deliver 
to it certain school bonds for negotiation that the voters of the district has 
approved at an election held according to the statutory provisions affecting 
them, it appeared that the issue was in the sum of $75,000, or $50,000 in 
excess of the amount authorized by C.S. 5678, and that the original act had 
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not been passed in accordance with the requirement of our Constitution, 
Art. II, sec. 14, but was later ratified by the Legis:ature in conformity 
therewith. There being no intervening vested rights: Held, the former in- 
firmity of the bonds was cured by the later act, and a judgment in favor 
of the plaintiffs was a proper one. 


AppraL by defendants from Calvert, J., at March Term, 1922, 
(801) of JoHNSTON, 

Controversy without action, submitted upon an agreed state- 
ment of facts, to ascertain and determine the validity of certain school 
bonds, authorized by the voters of Four Oaks School District in John- 
ston County. 

From a judgment sustaining the validity of said bonds and directing 
that they be delivered as required by C.S, 5681, the defendants appeal- 
ed. The essential facts are stated in the opinion. 


H. B, Marrow for plaintiff. 
J. A. Narron for defendants. 


Stacy, J. On 12 April, 1921, a majority of the qualified voters of 
Four Oaks School District, known as Ingrams, No. 8, situated in John- 
ston County, in an election duly called, under article 39, chapter 95, of 
the Consolidated Statutes, and amendatory act thereto, chapter 91, 
Public Laws, extra session 1920, authorized the board of county com- 
missioners of said county to issue bonds not to exceed in amount the 
sum of $75,000, for the purpose of building, rebuilding, and repairing 
the schoolhouse of said district and furnishing the same with suitable 
equipment. C.S. 5676. The validity of said bonds, having been called 
in question, this proceeding is brought ta ascertain and determine their 
legal status. 

It is conceded that chapter 91, Public Laws, extra session 1920, was 
not passed in accordance with the requirements of Article II, section 14, 
of the Constitution, and is therefore invalid. It is further conceded 
that under C.S. 5678, the amount of bonds for any township or school 
district, authorized by an election, such as the instant one, may not 
exceed the sum of $25,000. But it is contended that the Legislature, on 
19 December, at its extra session 1921, passed an act conforming in all 
respects to the requirements of Article JI, section 14, of the Constitu- 
tion, specifically ratifying and confirming the results of the election in 
question, and validating the issuance of the said bonds up to the 
amount of $75,000. 

The only question presented for consideration is whether the 
(302) bonds, in excess of $25,000 and up to $75,000, could be validat- 
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ed by the curative act of the special session of 1921. It is con- 
ceded that the election in all respects was regular, and that a ma- 
jority of the qualified voters cast their ballots in favor of issuing the 
bonds, not only for the maximum amount allowed under C.S. 5678 (the 
validity of which is incontestable), but also for the full amount autho- 
rized and voted upon under color of chapter 91, Public Laws, extra 
session 1920. 

The original power of the Legislature to pass the amendatory act of 
1920 is admitted, and, as now advised, we see no valid reason why the 
law-making body could not ratify and confirm that which it had the 
power to authorize in the first instanee, and which power it actually did 
attempt to exercise. Subject to certain exceptions, the general rule is 
that the Legislature may validate retrospectively any proceeding which 
it might have authorized in advance. Anderson v. Wilkins, 142 N.C, 
157; Lowe v. Harris, 112 N.C. 472; Cooley on Const. Lim. (7 ed.), 
531; 6 A. & E. (2 ed.) 940; Sechrist v. Comrs., 181 N.C. 514. “The 
Legislature may ratify and confirm any act which it might lawfully 
have authorized in the first instance, where the defect arises out of the 
neglect of some legal formality and the curative act interferes with no 
vested rights.” Steger v. Bialding Asso., 208 Ill. 286. 

Where the Legislature has undertaken to pass a law, clearly within 
its power to enact, and by reason of some defect in its passage the stat- 
ute is rendered ineffectual, we see no reason why the Legislature, in 
the absence of any opposite intervening rights, could not, by subse- 
quent enactment, ratify and confirm the results of such proceedings as 
in good faith have been taken and had under the prior defective act. 
This is the prevailing rule, and it seems to be in aceord with the gen- 
eral trend of authorities on the subject. Anderson v. Wilkins, supra, and 
cases there cited. Belo v. Comrs., 76 N.C. 497; 12 C.J. 1094; 6 R.C.L. 
oo 

Speaking to a similar question in Thompson v. Lee County (Iowa), 
3 Wall. 327, it was said by the Supreme Court of the United States: 
“If the Legislature possessed the power to authorize the act to be done, 
it could, by retrospective act, cure the evils which existed, because the 
power thus conferred had been irregularly executed. The question with 
the Legislature was one of policy, and the determination reached by it 
was conclusive.” Sce, also, Hrskine v. Netson County (N. Dak.), 27 
L.R.A. 696, and note. 

Again, in Grenada County Supervisors v. Brown, 112 US. 261, it 
was held that a municipal subscription to the stock of a railroad com- 
pany, in aid of the construction of said road, made as a result of an 
election, called without proper authority previously conferred, might be 
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confirmed and legalized by subsequent legislative enactment, 
(303) unless such legislation were prohibited by the Constitution of 
the State, and when that which was done would have been legal 
had it been done under legislative sanction previously given. Mr. Jus- 
tice Harlan, speaking for the Court, said: “Since what was done in this 
case by the constitutional majority of qualified electors, and by the 
board of supervisors of the county, would have been legal and binding 
upon the county had it been done under legislative authority, previous- 
ly conferred, it is not perceived why subsequent legislative ratification 
is not, in the absence of constitutional restrictions on such legislation, 
equivalent to original authority.” And to like effect is the decision in 
Hayes v. Holly Springs, 114 U'S. 120. 
Under the foregoing principles, we think the judgment of his Honor 
sustaining the validity of the bonds in question should be upheld. 
Affirmed. 


Cited: Roebuck v. Trustees, 184 N.C. 145; Galloway v. Bd. of Ed., 
184 N.C. 247; Burney v. Comrs., 184 N.C. 277; Armstrong v. Comrs., 
185 N.C. 408; Construction Co. v. Brockenbrough, 187 N.C. 7a, 77; 
Lovelace v. Pratt, 187 N.C. 690; Holton v. Mocksville, 189 N.C. 150; 
Storm v. Wrightsville Beach, 189 N.C. 688; Booth v. Hairston, 193 
N.C. 288; Drainage Comrs. v. Wilkinson, 198 N.C. 880; Barbour v., 
Wake Co., 197 N.C. 318; Efird v. Winston-Salem, 199 N.C. 387. 





ACME MANUFACTURING COMPANY v. TUCKER & NOBLES anp 
DIRECTOR GENERAL OF RAILROADS. 


(Filed 12 April, 1922.) 


1. Carriers of Goods—Railroads—Failure to Deliver——Burden of Proof— 
Nondelivery Station. 


Where a shipment of goods is delivered to a railroad company for trans- 
portation, the title vests in the consignee, with the cluty resting upon the 
carrier on the arrival of the goods at destination to notify the consignee 
and make delivery or show legal excuse for its default. C.S. 3516. And this 
principle applies to a side-station when notification o7 arrival should have 
been given from a hearby station, and the inquiring consignee was there 
misinformed as to the arrival, and the car in the meanwhile was broken 
into and the shipment stolen. 


wh 
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2. Same—Verdict—-Judgments. 


Where it is established by the jury that a consignment of goods was car- 
ried to the delivering point by the carrier, its failure to deliver to the con- 
signee, or to notify him, and the goods are lost while in its possession, the 
verdict is incomplete when there was no issue submitted as to whether the 
carrier, who is a party to the action, was in default in not delivering it to 
the consignee, and a judgment thereon against the consignee is reversible 
error, entitling the consignee to a new trial. 


3. Judgments — Statutes—Carriers of Goods—Railroads—Actions—Con- 
signor and Consignee—Director General—Parties. 


Where the consignor brings action against the consignee for the purchase 
price of a shipment by common carrier, while the railroad was under con- 
trol of the Federal Director, and the defense is that it had not been de- 
livered, it was proper to make the Director General a party to the action: 
and in case the shipment had been lost through the ecarrier’s default, a 
judgment against the carrier is the proper one. C.S. 602. 


STacy, J., dissenting. 


AppraL by plaintiff from Kerr, J., at March Term, 1921, of 
NEw HANOVER. (304) 

This action was brought to recover the value of a carload of 
fertilizer shipped by plaintiff from Aeme, N. C., on the Atlantic Coast 
Line Railroad to defendants Tucker & Nobles, at Munford Siding — a 
blind siding — or nonagency station of the Atlantic Coast Line Rail- 
road, two miles north of Greenville, N. C., and operated under the con- 
trol of the Atlantic Coast Line Railroad agency at Greenville. 

There is uncontradicted evidence that this carload of fertilizer came 
to Greenville and was forwarded thence to Munford Siding, but that it 
Was never received by Tucker & Nobles, some one having opened the 
car and removed the contents, and that there has been a trial therefor 
before the Federal Court at Wilson. On motion of the defendants, Tuck- 
er & Nobles, the Atlantic Coast Line Railroad Company and the Di- 
rector General of Railroads were made party defendants, and the rail- 
road company answered, placing responsibility, if any, upon the Di- 
rector General, who through the same counsel as the railroad company 
admitted the receipt of Soo Line Car No. 36,986, in which this carload 
of fertilizer was transported, but denied any liability for failure to de- 
liver the same. 

The plaintiff admitted that by inadvertence they notified Tucker «& 
Nobles that the fertilizer had been shipped in “Soo Line Car No. 
30,986,” whereas in truth it was shipped in “Soo Line Car No. 36,986.” 
There was much evidence on the trial in regard to this inadvertence and 
mistake in the notice sent by the plaintiff to Tucker & Nobles. 


326 IN THE SUPREME COURT. [183 


Mere. Co. v. TUCKER. 


The jury responded to the issues submitted that the plaintiff shipped 
over the Atlantic Coast Line Railroad the 30 tons of fertilizer in Soo 
Car No. 36,986, consigned to Tucker & Nobles at Munford Siding, but 
that the defendants Tucker & Nobles never received said fertilizer, and 
that the value of the same was $1,707. The evidence was uncontradict- 
ed that the consignees, Tucker & Nobles, inquired of the railroad agent 
at Greenville frequently if a carload of fertilizer had been shipped to 
them at that point, and the agent replied that it hac. not been received 
there, and there was evidence that the carload was later placed at Mun- 
ford Siding, but that no notice was given to the corsignee by the car- 
rier or its agent at Greenville, and the agent himself so testified, al- 
though it was the habit of the carrier to give such at that siding; that 

the car was broken open by parties unknowr, and the contents 
(305) were never delivered to Tucker & Nobles. Judgment was enter- 
ed against the plaintiff, who appealed. 


J. G. McCormick and J. Bayard Clark for plaintiffs. 

F. G. James & Sons and Wright & Stevens for defendants. 

Rountree & Carr for Atlantic Coast Line Railroad Company and 
Director General, 


Cuark, C.J. It being admitted by all parties to this action that, 
according to the way-bill, the bill of lading, and the wheel report, as 
well as a matter of fact, the carload of fertilizer in question was loaded 
into and transported over the Atlantic Coast Line Railroad in Soo Car 
No. 36,986, the title at once passed, when it was so loaded, to the de- 
fendants Tucker & Nobles, the consignees, and the burden then de- 
volved upon the carrier represented by the Director General to show a 
delivery thereof to Tucker & Nobles, or that failure to deliver the 
same was not by default of the carrier. The verdict of the jury deter- 
mined that the said carload, which had been transported in Soo Car 
No. 36,986, consigned to Tucker & Nobles at Munford Siding, was de- 
livered by the railroad at said siding, but that said carload was never 
delivered to Tucker & Nobles, and that the value thereof was $1,707. 

The other finding, as to the plaintiff having erroneously notified 
Tucker & Nobles that the shipment had been mace in Soo Car No, 
30,986, seems to have been much debated at the trial, and the issue as 
to that matter established the fact of this inadvertency, but we cannot 
see that it was very relevant or at all material. 

In Mitchell v. R. B., ante, 162, it was held by Hoke, J., that under 
Revisal, 2632, as amended by chapter 461, Laws 1907, which, as amend- 
ed, is now C.S. 3516, it is incumbent upon the commen carrier of freight 
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not only to ship the goods promptly, but it is negligence on the part of 
the carrier not to make delivery at destination within the time limited 
by the statute, which is not complicd with “until the goods are in the 
company’s warehouse (or at destination) and notice duly given.” The 
railroad agent at Greenville testified that no notice of the arrival of the 
shipment was given to Tucker & Nobles, and the testimony that they 
frequently inquired for it is uncontradicted. 

The carrier having received this shipment, consigned to Tucker & 
Nobles at Munford Siding, the title thereupon to the goods passed to 
the consignees, and the duty devolved upon the carrier to notify the 
consignees upon the arrival of the shipment and to make delivery. 
Poythress v. R. R., 148 N.C. 390; Bank v. R. R., 1538 N.C. 351. 

It was eminently proper, and mdeed essential, to the disposi- 
tion of the questions involved that the Director General should (306) 
be made a party defendant. 

The trial was incomplete, because the issues submitted did not de- 
cide the material matters necessary for a final judgment to determine 
the ultimate rights of the parties on each side as between themselves. 
Issues 1 and 8 were as to whether the plaintiff notified the consignees 
correctly as to the number of car, and number 4, whether the plaintiff 
corrected this error. In response to issue number 2, the jury found that 
the plaintiff shipped over the Atlantic Coast Line Railroad this 30 tons 
of fertilizer, consigned to Tucker & Nobles at Munford Siding, and 
that it was delivered by the railroad at said siding. In response to issue 
3, the jury found that the defendants Tucker & Nobles did not receive 
the car of fertilizer shipped by the plaintiff to them; and in response to 
issue number 6 the jury found that the value of the said carload of 
fertilizer was $1,707, 

The matters found on 2, 5, and 6 issues were not controverted by any 
evidence, and, in fact, were admitted by all parties. The real issue was 
as to whether the failure of the carrier to deliver was without default 
on its part. The case should go back for this additional finding of fact, 
and if found against the Director General, judgment should be entered 
in favor of the plaintiff and against the Director General. It would be 
superfluous to render judgment in favor of the plaintiff against the 
consignees with judgment over against the Director General. 

In the language of the statute, C.S. 602, the Judgment should “deter- 
mine the ultimate rights of the parties on each side as between them- 
selves”; and as held in Corp. Com. v. R. R., 187 N.C. 1: “Judgment 
should be entered on the material issues without regard to the imma- 
terial issues.” 
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The evidence in this case upon the record shows no default on the 
part of the consignees, and no excuse for the failure of the carrier to 
notify the consignees and to deliver the shipment to them, but they 
should have opportunity now to produce such evidence, and the verdict 
should distinctly adjust the responsibility for the failure to deliver the 
goods. 

New trial. 


Stacy, J., dissents, 


(3807) 


LANE & COMPANY v. CENTRAL ENGINEERING COMPANY anp CITY OF 
BURLINGTON, NORTH CAROLINA. 


(Filed 12 April, 1922.) 


1. Contracts, Written — Subsequent Agreement — Pasol Evidence—Judyg- 
ments, 


The defendant contractor, under a written contract with its codefendant 
city, agreed to construct certain streets, and with the plaintiff, that the 
latter furnish crushed stone therefor in accordance with written specifica- 
tions furnished: Held, it was competent to show that, subsequently, by 
parol, the defendants changed the specifications for the stones to a higher- 
priced quality, which the contractor agreed to pay the plaintiff; and under 
the facts as ascertained by the verdict, a judgment requiring the city to 
pay to the plaintiff the amount due to the contractor, :ess the amount of its 
counterclaim, by a credit upon the judgment against; the contractor, was 
proper. 


2. Principal and Agent—-Contracts——Promise of Agent-——Benefits Received 
—Estoppel. 


The foreign principal is answerable for the promise of its superintendent 
in charge of local construction, to pay an additiona: price to a material 
turnisher for a change in material from that originally specified, and is 
estopped by receiving the benefit to deny the validity of such promise. 


3. Issues—Appeal and Error. 


Issues are sufficient which present every phase of the questions in con- 
troversy. Powell v. Lumber Co., 168 N.C. 632, cited and applied. 


Appgeau by defendants from Daniels, J., at September Term, 1921, of 
ALAMANCE. 

In 1917 the city of Burlington contracted with its codefendant, the 
engineering company, to build certain streets, and the latter company 
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contracted with the plaintiff to furnish the stone for that purpose, the 
stone to be furnished according to plans and specifications of the city, 
which were made part of the contract between them. Thereafter the 
defendant engineering company agreed with the city for certain changes 
in the contract which necessitated changes in the stone to be furnished 
by plaintiff, and the plaintiff alleges that such changes were made with 
the understanding and agreement that the plaintiff was to receive addi- 
tional compensation for the extra expense of furnishing different-sized 
stone from that specified in the original contract. The plaintiff further 
alleged that the city of Burlington allowed the defendant engineering 
company additional compensation because of such changes in the con- 
tract, and that the plaintiff notified the city of Burlington of its claim 
against the engineering company before the city settled with the engi- 
neering company, and that because of such changes there was due the 
plaintiff the sum of $2,965.51. Both the defendants answered and de- 
nied the allegations of the plaintiff in regard to the changes in 

the contract, and in regard to the promise to pay additional (3808) 
therefor, and the engineering company went further and set up 

a counterclaim in the sum of $300 and interest against the plaintiff be- 
cause the engineering company had to go into the open market and 
buy stone, which the plaintiff was to furnish, on an occasion when the 
plaintiff’s plant broke down, for which it had to pay an increased price 
of $300. 

The jury found, on the issues submitted, that the Central Engineer- 
ing Company was indebted to the plaintiff in the full amount claimed, 
$2,965.51, for which the court entered judgment, deducting the counter- 
claim of $300, and It appearing that the sum in the hands of the city 
of Burlington still due and unpaid to the engineering company amount- 
ed to $2,413.50, on motion of the plaintiff, and with the assent of the 
city of Burlington, judgment was entered that said sum of $2,413.50 be 
paid by the city, to be credited upon the amount above adjudged due 
the plaintiff by the defendant engineering company. 


Parker & Long for plaintrff. 
Carroll & Carroll for defendants. 


Cuark, C.J. This cause was ably argued upon both sides, but we 
think that the matters in controversy were almost entirely for the con- 
sideration of the jury, who have found the facts in accordance with the 
contention of the plaintiff, and that judgment was properly entered 
against the engineering company for the full amount claimed by plain- 
tiff, subject to the counterclaim of $300. 
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The defendant engineering company claimed that there was not suffi- 
cient allegation of a change in the contract, and that the evidence con- 
cerning such changes was incompetent because they varied a written 
contract. We think, however, the allegations are clearly stated and the 
decisions are settled that the change varying a written contract was 
competent, as it was made subsequent to the originel contract. Freeman 
v, Bell, 150 N.C. 148; Mfg. Co. v. McPhail, 181 N.C. 208. 

Bishop, who represented the defendant engineering company in re- 
questing the change of the stone to a smaller size, stated that the plain- 
tiff would be reimbursed for the extra expense incurred. He was super- 
intendent in charge of the work in Burlington on behalf of the com- 
pany. The company accepted the work, and is chargeable for the value 
of the same, even if there was no express promise. It is estopped by 
receiving benefit under the change in the contract to deny its validity 
and the company’s liability therefor. 

The city of Burlington having admitted that it had in hand $2,418.50 
balance due the engineering company for the work done and submitted 
its readiness to pay this amount in its hands to the person determined 

by the verdict, judgment was properly rendered that the city 
(309) pay over that amount to the plaintiff, to be credited upon the 
judgment rendered against the engineering company. 

We think the issue submitted was sufficient to oresent every phase 
of the questions in controversy, which, indeed, have been practically 
passed upon in Powell v. Lumber Co., 168 N.C. 682, and need not be re- 
peated in this opinion. 

No error. 


Cited: Erskine v. Motor Co., 185 N.C. 488; Whitehurst v. FCX Ser- 
vice, 224 N.C. 636. 





LEROY HEDGEPETH, sy His Next Frienp, G. W. HEDGEPETH vy. H. G. 
COLEMAN. 


(Filed 12 April. 1922.) 


1. Libel—Slander—<Actionable Per Se—Damages. 


Everything printed or written which reflects on tha character of another 
and is published without lawful justification or excuse, is a libel, what- 
ever the intention of the writer may have been, and many charges which 
if merely spoken of another would not be actionable without proof of spe- 
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cial damages may be libelous per se when written or printed and publish- 
ed, although such charges may not impute the commission of a crime. 


2. Evidence—Typewritten Letters—Libel. 

Where the plaintiff, in his action for libel, has found in his mail box an 
anonymous typewritten letter, addressed to him, and the defendant has ad- 
mitted that “he was knowing to it,” the opinion of an expert in such mat- 
ters that the anonymous letter, from eccrtain characteristics of type, pune- 
tuation, spacing between lines, and from the general form of the letters, 
was the same writing, by comparison, as one the defendant admits to be 
genuine, and evidently written on his machine, is competent as tending to 
show the defendant's responsibility for the libelous typewritten letter. 


3. Libel —- Communication — Third Persons—Actions-——Damages—Causal 
Connection. 

While the defamatory words of a libelous letter must be communicated 
to another than the one to whom the defamatory words were written, to be 
actionable, it is sufficient if the defendant had communicated them to only 
one other person, or if, under the circumstances and the existing conditions, 
the defendant must have intended, or had reason to suppose, that the per- 
son addressed would do so, and the damage complained of was occasioned 
by the act, in the relation of effect and cause. 


4. Same—Minors—Duress, 

Where a libelous letter is addressed to a boy of between fourteen and 
fifteen years of age, it may operate so powerfully upon his immature mind 
as to amount to a coercion, and his communicating it to his near relation 
under such circumstances need not be conclusively considered as his volun- 
tary act. 


5. Same—Parent and Child—Questions for Jury—tTrials. 

In an action for libel, where the evidence tends to show that the defen- 
dant was responsible for a libelous letter to a boy between fourteen and 
fifteen years of age, charging him, without legal excuse, or larceny, and 
threatening prosecution and imprisonment if he did not return the stolen 
goods, and had good reason to believe that the boy would naturally show 
the letter to others through fear or for counsel and advice, it raised a ques- 
tion for the jury to determine whether the defendant must have foreseen 
the exposure of the letter as the natural and probable result of the libel. 


6. Evidence — Experts — Opinions — Instructions — Appeal and Error — 
Weight of Evidence. 

Where experts in typewriting have, upon competent evidence, testified to 
their opinion that a libelous letter, the subject of the suit, was written by 
the defendant, the refusal of the trial judge to charge the jury that they 
should “scan with care the evidence of the expert before arriving at a con- 
clusion that defendant wrote the letter complained of,” is not error, testi- 
mony of this character falling within the general rule that expert testimony 
is subject to the same tests that are ordinarily applied to the evidence of 
other witnesses. Bualy v. Buxton, 92 N.C. 479, cited and distinguished. 
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APppreaL by defendant from Devin, J., at the November Term, 
(8310) 1921, of GRANVILLE. 

The defendant was a merchant, depot and express agent, and 
postmaster at Lyon. In February, 1918, his storehouse and safe were 
broken into; and soon thereafter the plaintiff, a boy then between four- 
teen and fifteen years of age, found in his individual mail box the fol- 
lowing paper-writing, sealed in an envelope addressed to him: 


WasuHinetTon, D. C. 
ReaD ALL THIS: 


We saw you next day after it happened. You showed guilt, but we 
wanted more evidence. We have plenty of it ncw, and would come 
right on and get you, but on account of your age, and for the sake of 
your relatives, we will give you one chance to make good by taking 
everything you got, tie it up and throw it into cat-hole of shed room 
door. If he finds it before next Sunday he will let us know, but unless 
it is found by Sunday we will come and get you, and there will be no 
more chance to stop it this side of Atlanta pen. 

If it is found, no one will know that you put it there, and you may 
not be suspected by everybody, but if we come back, then it matters 
not who knows it, for we will push it clear through, and do it quickly. 


Two men, who saw you one Wednesday. 
} 


The plaintiff showed this paper to W. T. Hedgeveth, his brother, and 
to T. M. Parrott, and his brother showed it to plaintiff's father. The 
communication received by the plaintiff was typewritten. An 

(311) expert witness compared it with a typewritten letter received 
from the defendant, and testified that in his opinion each paper 

was written on an Oliver typewriter, number four or five. He said: 
“The type is the same, and the general appearaace is the same; the 
body of each letter is written in single space; it is double-spaced be- 
tween paragraphs; the marginal indentation starts immediately after 
the salutation in each letter; and the paragraphs down through the let- 
ter follow that beginning point; the spacing after the comma and before 
the next letter is the same; the letters E, A, C, D, and B, and the small 
letter s and the capital S and the period on each letter are out of align- 
ment; the letter E is clogged at the top — not plain; also the letters T 
and W and the letter U are clogged and not plain; periods after the 
letter C and after the letter E in each letter; in each of these letters 
the letter C is struck out of place-——the same impression and the same 
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clearness; the margins on the right-hand side are similar; the periods 
and the dash are struck with such force as to leave an indentation on 
the back of each letter and the comma is distinct — that is, the period 
and the tail are distinct in each letter; the spacing after the comma is 
the same. These are some of the main characteristics in these two let- 
ters. That the style of the type is the same and the space between each 
written line, that is, from the bottom of the first line to the top of the 
second line, is the same. From these similarities pointed out he formed 
his opinion that they were written by the same person and on the same 
machine.” 

After reading the paper received by plaintiff, W. T. Hedgepeth show- 
ed it to the defendant, who denied writing it, but said that “he was 
knowing to it’; that efforts were being made to locate the person who 
had broken into the store; and that the matter was in the hands of a 
detective. Defendant told plaintiff’s father that he would be wonder- 
fully surprised when he found out who had broken into the store; that 
if the person who did so would bring back all he had and put it in the 
cat-hole of the shed room his name would not be exposed. 

The defendant introduced no evidence. At the close of the evidence 
the defendant moved to dismiss as in case of nonsuit. Motion allowed 
as to the alleged slander and blackmail, and denied as to the alleged 
libel. Defendant excepted and appealed. 


John W. Hester and D. G. Brummitt for plaintiff. 
Royster & Royster and A. W. Graham & Son for defendant. 


Apams, J. In O’Brien v. Clement, 15 M. & W. 485, Parke, J., said: 
“Everything, printed or written, which reflects on the character of 
another, and is published without lawful justification or excuse, is a 
libel, whatever the intention may have been.’ Many charges, 
which if merely spoken of another would not be actionable with- (312) 
out proof of special damages, may be libelous per se when writ- 
ten or printed and published, although such charges may not impute 
the commission of a crime. Svmmons v. Aforse, 51 N.C. 6; Brown v. 
Lumber Co., 167 N.C. 11; Hall v. Hall, 179 N.C. 571; Paul v. Auction 
Co., 181 N.C, 1. 

In the case before us, however, the anonymous communication ap- 
pears to charge the plaintiff with an offense punishable by confinement 
in a Federal prison; and while the defendant does not deny that it is 
libelous per se, he controverts, chiefly on two grounds, the plaintiff’s 
right to recover damages. These grounds are: (1) that the defendant 
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did not write the paper referred to; and (2) that even if he did there 
has been no publication of it in contemplation of law. 

As to the first, the defendant admitted that while he did not write 
the communication “he was knowing to it’; and there was expert evi- 
dence tending to show that this paper and a letter, the authenticity of 
which the defendant did not dispute, were written by the same person 
on an Oliver typewriter. This was not mere vague, uncertain, and ir- 
relevant matter, but it was evidence of a character sufficiently sub- 
stantial to warrant the Jury in finding as a fact that the defendant was 
responsible for this typewritten paper of unavowed authorship. 

As to the second ground of defense, the general rule unquestionably 
requires that the defamatory words be communicated to some one other 
than the person defamed. Folkard’s Starkie on Slan. and Lib., 37; 
Newell’s Def., Lib. and Slan., 227; Shepard v. Lamplier, 146 N.Y/S. 
745; Enright v. Bringgold, 179 Pac. 844; Howard v. Wilson, 192 S.W. 
474; Traylor v. White, 170 S.W. 412; Walker v. White, 178 S.W. 254. 
“The publication of a slander involves only one aci by the defendant; 
he must speak the words so that some third person hears and under- 
stands them. But the publication of a libel is a more composite act. 
First, the defendant must compose and write the ltbel; next, he must 
hand what he has written, or cause it to be delivered, to some third 
person; then that third person must read and understand its contents; 
or, it may be that after composing and writing it, the defendant reads 
it aloud to some third person, who listens to the words and understands 
them: in this case the same act may be both the uttering of a slander 
and the publication of a libel.” Odgers on Lib. and Slan., 157. But it 
is not necessary that the defamatory words be communicated to the 
publie generally, or even to a considerable number. It is sufficient if 
they be communicated only to a single person other than the person 
defamed. Jozsa v. Maroney, 27 L.R.A. (N.S.), 1041; Adams v. Law- 

son, 94 Am, Dec. 455. For example, it has been held that the 
(813) publication was sufficient where the defendant had communi- 

cated the defamatory matter to the plaintiff’s agent or attorney; 
or had read it to a friend before posting it to the plaintiff; or had pro- 
cured it to be copied, or sealed in the form of a letter addressed to the 
plaintiff and left in the house of a neighbor, by whom it was read; or 
had caused it to be delivered to and read by a member of the plaintiff’s 
family. The fact, therefore, that the paper under consideration may 
have been seen only by the plaintiff’s brother and Parrott cannot exon- 
erate the defendant on the ground that there was no communication to 
the public. Tuson v. Evans, 12 A. & E. 733; Snyder v. Andrews, 6 Bar- 
bour (N.Y.) 48; Keene v. Ruff, 1 Clarke (Iowa) 482; Swindle v. State, 
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21 Am. Dee. 515; Odgers, supra, 161; Brown v. Lumber Co., 167 N.C. 
9. But the defendant argued that even if this be granted, still there was 
no publication by him because the paper was communicated directly to 
the plaintiff, and the plaintiff alone divulged its contents. 

We have stated the general rule to be that the communication of 
hbelous matter to the person defamed does not of itsclf constitute a 
publication. The defendant’s argument involves the question whether 
the rule is inflexible or whether it is subject to exception or qualifica- 
tion. The suggestion that as a principle it is immutable cannot be adopt- 
ed. The ultimate concern is the relation that existed between the writ- 
ing of the paper and the disclosure of its contents by the plaintiff. For 
running through the entire law of tort is the principle that a causal re- 
lation must exist between the damage complained of and the act which 
occasions the damage. Unless such relation exists, the damage is held 
to be remote, and cannot be recovered; but if such relation does exist, 
the wrongful act is held to be the cause of the damage. So in this case 
we cannot disregard the relation of cause and effect. “There is no pub- 
lication such as to give rise to a ervil action where libelous matter 1s 
sent to the person libeled, unless the sender intends or has reason to 
suppose that the matter will reach third persons (which in fact hap- 
pens), or such result naturally flows from the sending.” Street’s Found. 
Leg. Liab., vol. 1, 296. Under this principle the mailing of a libelous 
letter to a person whose clerk, in pursuance of a custom known to the 
sender, opens and first reads the letter constitutes a publication. Dela- 
crow v. Thevenot, 2 Starkie 638; Pullman v. Hill, 1 Q. B. 524; Runney 
v. Worthley, 186 Mass. 144. Whether the principle extends to a disclo- 
sure by the person libeled is to be determined by the causal relation 
existing between the libel and the publication. The sending of libelous 
matter to a person known by the sender to be blind, or, having sight, to 
be unable to read, and therefore obliged to have it read by another, is, 
when read, a publication by the sender, because such exposure of the 
subject-matter is the proximate result of the writing and sending of the 
communication. Allen v. Wortham, 89 Ky. 485; Wilcox v. Moon, 

64 Vt. 450. These exceptions are based upon the principle that (314) 
the act of disclosure arises from necessity. But necessity is not 

predicated exclusively of conditions which are physical. Necessity may 
be super-induced by a fear which is akin to duress. A threat may ope- 
rate so powerfully upon the mind of an Immature boy as to amount to 
coercion; and when an act is done through cocrcion it is not voluntary. 

In the letter referred to there is a threat of prosecution and imprison- 
ment. When it was reecived the plaintiff was between fourteen and 
fifteen years of age, and his youth was known to the defendant. With 
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knowledge of the plaintiff's immaturity, of the character of the accusa- 
tion and menace contained in the letter, of the probable emotion of 
fear, and the impelling desire for advice on the part of the plaintiff, 
the defendant must have foreseen the plaintiff’s necessary exposure of 
the letter as the natural and probable result of the libel. Indeed, under 
the charge of his Honor, the jury found from the evidence that the de- 
fendant had reasonable ground to know that the letter would necessar- 
ily be seen by third persons. Obviously, then, the act of the defendant 
was the proximate cause of the publication, Fonvile v. McNease, 31 
Am. Dec. 556; Miller v. Butler, 52 Am. Dec. 768; Pollard v. Batch- 
elder, 5 So. 695, This conclusion disallows all the exceptions relating to 
the motion for nonsuit, and to the defendant’s prayer for peremptory 
instructions, 

The defendant excepted to his Honor’s refusal to give the jury this 
instruction: “That owing to the large number of typewriters of differ- 
ent kinds and makes now in use, and the similarity in styles of type- 
writing in the various schools, the jury should scan with care the evi- 
dence of the expert before arriving at a conclusion that defendant 
wrote the letter complained of.”’ 

The defendant relies on Bualy v. Buxton, 92 N.C. 479. There the is- 
sue was whether the bond sued on had been executed by the defendant’s 
intestate. The plaintiff introduced evidence of the intestate’s admission 
that he had signed the note, and each party introduced expert evidence 
relating to the alleged signature. The trial judge :nstructed the jury 
that evidence of the intestate’s admission, if accepted as true, was en- 
titled to greater weight than the expression of opinion by expert wit- 
nesses, and that an opinion as to handwriting should be received with 
caution. On appeal, it was held that an exception to this instruction 
was untenable; but it may be remarked that the learned justice who 
wrote the opinion was contrasting the relative value of positive with 
opinion evidence, and pertinently said that there ‘‘could be no harm 
in making the observation in regard to these classes of evidence and 
their relation to the controversy.” But he did not say that refusal to 
give the instruction would have constituted reversible error. We should 

hesitate to hold that there may be cases in which it would be 
(315) proper for the court to tell the jury that expert testimony should 

be received with caution; and we should be equally reluctant to 
pronounce such instruction an inflexible necessity. As the testimony of 
an expert ought neither to be blindly accepted nor arbitrarily rejected, 
so the question whether it is to be considered like other evidence or re- 
ceived with caution may depend upon the circumstances developed in 
the trial. But, generally speaking, expert testimony should be subject 
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to the tests that are ordinarily applied to the evidence of other wit- 
nesses, and to the court’s instruction that the jury must find the facts 
upon their own sound judgment. R. R. v. Thurl, 49 Am. Rep. 484; 
Carter v. Baker, 1 Sawyer 512, 525; Ezzers v. Eggers, 57 In. 461; Cuneo 
v. Bessoni, 63 In. 524; U. S. v. Pendergast, 32 Fed. 198; Madden v. 
Coal Co., 111 N.W. 57, 60; Ryder v. State, 100 Ga. 528; Burney v. 
Torrey, 100 Ala. 157. We find nothing in the record which removes the 
evidence referred to from the operation of the general principle, and 
for this reason exception seven is overruled. 

The exceptions disposed of are those which were chiefly relied on in 
the argument. We have not overlooked the others, but have given them 
due consideration; and, having regard to the evidence and the charge, 
we have concluded that they cannot be sustained. Upon a careful re- 
view of the entire record we find no sufficient cause for disturbing the 
result of the trial. 

No error. 


Cited: Elmore v. R. R., 189 N.C. 666; Pentuff v. Park, 194 N.C. 184; 
Buckner v. R. R., 195 N.C. 656; McKeel v. Latham, 202 N.C. 320; 
State v. Lea, 203 N.C. 28; Alley v. Long, 209 N.C. 246; Davis v. Retail 
Stores, Inc., 211 N.C. 553; Flake v. News Co., 212 N.C. 786; Harshaw 
uv. Harshaw, 220 N.C. 148; Gillis v. Tea Co., 223 N.C. 478; Taylor v. 
Bakery, 234 N.C. 662; Tyer v. Leggett, 246 N.C. 641; Clement v. Koch, 
259 N.C, 124. 





REBECCA GOODLOE v. THE FIDELITY BANK. 
(Filed 12 April, 1922.) 


Banks and Banking—Deposits—-Checks—Principal and Agent—Signature. 


Upon the plaintiff sending money for deposit in the bank by W., the bank 
opened an account in the plaintiff’s name and issued its pass book to her, 
and agreed, without the knowledge or consent of the plaintiff, that the 
checks should be signed in the plaintifi’s name by W., and on these checks, 
so written and signed, the money was withdrawn from the bank to the 
plaintiff’s loss: Held, there being neither express nor imphed authority 
given by the plaintiff to W., to check out the money, as stated, the defen- 
dant bank is liable to the plaintiff for her loss, 


AppeaL by plaintiff from Kerr, J., at the January Term, 1922, of 
DURHAM. 
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Civil action to recover $148, money deposited in the defendant bank 
by agent of plaintiff, and alleged to have been paid out on checks un- 
authorized by depositor. 

From a judgment in favor of defendant the plaintiff ap- 
(816) pealed. 


R. O. Everett for plaintiff. 
Fuller, Reade & Fuller for defendant. 


Stacy, J. This was an action, commenced in tae court of a justice 
of the peace, and tried de novo on appeal to the Superior Court of 
Durham County. In the latter court the parties waived a jury trial 
and submitted the case to his Honor for determination on an agreed 
statement of facts, the material parts of which were as follows: 

On 16 August, 1917, Rebecca Goodloe had Eugene Weaver to deposit 
to her credit in the Fidelity Bank the sum of $148. No part of said 
sum was ever drawn out by the plaintiff, and she at no time gave au- 
thority to any one to withdraw the same. 

When Eugene Weaver deposited said money in the bank he had an 
agreement with the teller that he might check the deposit out by sign- 
ing the checks: “Rebba Goodloe, per Eugene Weaver.” The passbook 
was made out in the name of Rebecca Goodloe, and the account stood 
in her name on the books of the bank. 

Eugene Weaver was permitted by the defendant to draw out said 
account, and he had the passbook in his possession at the time of his 
death in 1921. The defendant permitted this to be done without au- 
thority from the plaintiff and without her knowleclge or consent. 

The defendant bank had no direct dealings or communication with 
Rebecea Goodloe at any time prior to the death of Eugene Weaver; 
and the defendant was never notified by her not tc pay said money to 
Weaver. 

Upon these, the facts chiefly relevant, we thins his Honor should 
have rendered judgment in favor of the plaintiff. Tne actual or implied 
authority of Weaver to withdraw said deposit (Heath v. Trust Co., 69 
N.E., 215) is specifically negative by the facts agreed; hence, we are 
driven to the conclusion that the defendant has paid out the plaintiff's 
money wrongfully and without authority. 2 CJ. 664; 7 CJ. 641; 3 
R.C.L. 546. 

“A bank receives the depositor’s funds upon the implied condition of 
disbursing them according to his order, and upon an accounting is liable 
for all such sums deposited, as it has paid away without receiving valid 
directions therefor.” Crawford v. Bank, 100 N.Y. 50. Again, in Hall 
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v. Fuller, 5 B. & C. 750, Bailey, J., speaking for the Court, said: “Tf 
the banker unfortunately pay money belonging to the customer upon 
an order not genuine he must suffer, and to justify the payment he 
must show that the order was genuine, not in the signature only, but 
in every respect.” 

Applying these principles to the facts in hand, we think the 
plaintiff is entitled to recover. This will be certified to the Su- (317) 
perior Court, to the end that judgment may be entered for the 
plaintiff on the agreed statement of facts. 

Reversed. 


Cited: Bank v. Bank, 197 N.C. 5383. 





R. D. CRAVER v. DURHAM HOTEL CORPORATION. 
(Filed 12 April, 1922.) 


Easements — Alleyways — Common Source—Evidence—-Chain of Title ~~ 
Prima Facie Case—~Nonsuit—tTrials. 


Where the plaintiff claims an easement in an alley along the edge of the 
defendant’s adjoining lands, and relies upon a paper chain of title from a 
common source, without possession, and fails to connect himself therewith, 
he fails to make out a prima facie case, and a judgment as of nonsuit upon 
the evidence is properly rendered. Semble, in the instant case, no rights 
have been lost by mere nonuser or failure to open the alleyway. 


APPEAL by plaintiff from Kerr, J., at January Term, 1922, of Dur- 
HAM. 

Civil action to establish plaintiff’s alleged claim and right of ease- 
ment to a 10-foot alley running across and over the defendant’s land. 

This appeal is prosecuted from a judgment as of nonsuit, entered at 
the close of plaintiff’s evidence. 


McLendon & Hedrick for plaintiff. 
R. O. Everett and Fuller, Reade & Fuller for defendant. 


Stacy, J. Plaintiff and defendant are adjacent landowners of sev- 
eral lots situate in the city of Durham, N. C., and plaintiff claims an 
easement, or perpetual right of user, in, to, and over an alleyway, ten 
feet wide and 65 feet in length, lying along the edge of defendant’s 
property and adjoining one of the plaintiff’s lots. 
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There was evidence tending to show that the defendant’s land, as 
well as that claimed by the plaintiff, was originally owned by Martha 
Mangum. Plaintiff then undertook to establish his title, including the 
alleged easement in question, by offering mesne conveyances tending to 
connect his claim with the original title of Martha Mangum, defen- 
dant’s predecessor in title and the common grantor of both parties. 
Plaintiff introduced a deed from Martha Mangum and husband to 
Rufus Massey, but it does not sufficiently appear in the evidence that 
Rufus Massey ever conveyed the land to any one, or that any of the 

persons under whom the plaintiff now claims derived title from 
(818) said Rufus Massey by descent or otherwise. There has been no 

actual possession of the strip of land in controversy. Hence, 
upon the record plaintiff has failed to make out a prima facie case. 
Mobley v. Griffin, 104 N.C, 113. 

While this break in the plaintiff's chain of title would seem to be 
fatal, unless it can be cured, yet it does not appear from the instant 
record that any rights have been lost by mere nonuser or failure to 
open said alleyway. 9 R.C.L. 810, 

For the reason assigned the judgment must be upheld. 

Affirmed. 





J. M. VAUGHAN v. W. T. FALLIN. 
(FWiled 12 April, 1922.) 


Removal of Causes — Transfer of Causes — Actions —- Venue—Statutes— 
Lands—Estates—Title. 


Where the owner of lands has sold them at public sale, by a plat show- 
ing various divisions thereof, and the purchaser of two of them brings suit 
to set aside the transaction and to cancel certain of Lis notes given for the 
deferred payment of the purchase price, alleging a “raudulent representa- 
tion by the owner as to the quantity of land in dispute in one of these lots, 
without which he would not have purchased, the controversy involves such 
an interest in the lands as required by C.S. 468, to be brought in the coun- 
ty where the land is situated, giving the owner the right to specific per- 
formance should he sustain his defense, and on motion aptly and properly 
made, it will be removed to the proper county when the suit has been 
brought in another county from that wherein the land is situated. 


APPEAL by defendant from the refusal of the mction to remove the 
cause to another county by Long, J., at the November Term, 1921, of 
STOKES, 
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This is an action begun by plaintiff on 5 July, 1921. The complaint 
was filed 24 August, 1921. Plaintiff alleges that in the year 1920 the 
defendant owned a large tract of land in the county of Stokes; that 
during said year he divided up said land for sale and made blueprints 
thereof; that on 29 May, 1920, the defendant, after due advertisement, 
held an auction sale of said property, and at that time had the blue- 
prints aforesaid showing to prospective purchasers the boundaries, and 
representing to them the number of acres in the subdivision of the land; 
that plaintiff was at the sale, and relying upon the statements and rep- 
resentations and blueprints of the defendant, bid off tracts No. 1 and 
No. 3, as shown on the blueprints; that at the time of the sale some 
question arose of a disputed boundary at the northwest corner of 
lot No. 1; that the defendant stated to the plaintiff that there (319) 
were four or five acres in the dispute, and that they would allow 
ten acres off for that dispute; that the original tract No. 1 contained 
seventy-five acres; that the land in dispute was a small block in the 
northwest corner of lot No. 1; that the defendant represented that the 
line had been definitely settled, and that he could convey a clear title 
to the same, according to the blueprints, less the ten acres; that the 
plaintiff purchased tracts No. 1 and No. 3 as a whole, and would not 
have purchased one without the other, and would not have purchased 
either tract except upon the representation made by the defendant; 
that the defendant well knew that his statements aforesaid were false 
and fraudulent; and were made with the purpose of deceiving the 
plaintiff, and did deceive the plaintiff; that immediately aiter the sale 
the plaintiff not knowing that false representations had been made to 
him as to the title and number of acres contained in the land by the 
defendant, paid to the defendant $2,339.75, which was one-fourth of the 
total purchase price of both tracts of land, less the ten acres which were 
agreed to be taken off to cover the disputed land; that plaintiff relied 
upon the statements of the defendant as being true, and did not know 
that the representations made to him were false until about one year 
thereafter, when the defendant sent to the plaintiff a deed to said 
lands, which deed showed that it was short twenty-nine and six-tenths 
acres, whereupon plaintiff refused said deed, and refused to make fur- 
ther payments on said land; that the plaintiff was to pay one-fourth 
of the purchase price in cash, which he did, as hereinbefore set out, on 
29 May, 1920, and was to pay the remainder in one, two, and three 
years from the date of sale; that plaintiff is entitled to have defendant 
refund to him the said sum so paid by him, together with interest, and 
is further entitled to have the contract declared null and void, and any 
and all notes or obligations which he may have executed to the defen- 
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dant surrendered and canceled. The prayer to plaintiff’s complaint is as 
follows: 


“Wherefore, plaintiff prays judgment against the defendant for the 
sum of $2,339.75, with interest on said sum at the rate of 6 per cent 
from 29 May, 1920, until paid, and to have said contract, and any and 
all notes which plaintiff may have signed surrendered and declared 
null, void, and canceled of record, and the cost of this action, and such 
other and further relief as the court may deem just and proper.” 


Defendant filed a petition for removal of the cause from Rockingham 
County to Stokes County, on 1 September, 1921, before the time for 
answering expired. At the same time defendant had notice served upon 
plaintiff attaching a copy of his petition notifying «he plaintiff that the 

defendant would on 21 November, 1921, at 11 o'clock a.m. be- 
(320) fore Long, J., at the courthouse at Wentworth, N. C., ask for an 

order removing the cause to the Superior Court of Stokes County, 
as requested in his petition. This notice was duly served on 6 Septem- 
ber, 1921. The defendant filed his answer to plaintiff’s complaint deny- 
ing all of plaintiff’s allegations, and asking for affirmative relief, to wit, 
specific performance, and also foreclosure of plaintiff’s right, title, and 
interest in the land by reason of his contract of urchase to the end 
that from the proceeds of sale the indebtedness due by plaintiff to the 
defendant may be discharged, and the balance remaining paid to plain- 
tiff. This answer was filed on 17 September, 1921. The plaintiff filed his 
reply on 23 November, 1921. 

The cause came on to be heard at the November term of the Su- 
perior Court of Rockingham County, upon defeadant’s petition de- 
manding the removal of the cause to the county of Stokes. Defendant's 
motion was denied, and to this ruling of the court the defendant except- 
ed and appealed. 


J. L. Roberts and McMichael, Johnson & McMichael for plaintiff. 
King, Sapp & King for defendant. 


WaLkerR, J. It appears that the land which is the subject of this 
controversy is situated in the county of Stokes, and this action to can- 
cel and set aside the notes and contract for the sale and purchase of the 
same was brought in the county of Rockingham. The motion is to 
change the venue, or place of trial, to the county of Stokes. The mo- 
tion was denied upon the ground, we presume, that the action was not 
for the recovery of real property, or for the determination of any in- 
terest therein, or for injuries thereto (Pell’s Revisal, sec. 419; CS. 463). 
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Those sections provide that “Actions for the following causes must be 
tried in the county in which the subject of the action, or some part 
thereof, is situated, subject to the power of the court to change the 
place of trial, in the cases provided by law: 


“1, Recovery of real property, or of an estate or interest therein, 
or for the determination in any form of such night or interest, and for 
injuries to real property. 


‘2. Partition of real property. 
“3. Foreclosure of mortgage of real property. 
“4. Recovery of personal property.” 


We cannot see why this case is not governed by the principle stated 
in Councill v. Bailey, 154 N.C. 54. There the plaintiff sought to sub- 
ject the land by sale thereof to the payment of the purchase money 
or to compel specific performance by the defendant of the con- 
tract to buy the land which was situated in the county of Rowan, (821) 
while the action was brought in the county of Catawba. Upon a 
motion by defendant to change the place of trial to Rowan County, we 
held that the case should have been removed as prayed for by the de- 
fendant, and reversed the contrary judgment, citing Fraley v. March, 
68 N.C. 160; Connor v. Dillard, 129 N.C. 50; Bridgers v. Ormond, 148 
N.C, 375, to which we now add Wofford v. Hampton, 173 N.C. 686. 
This case would seem to be the converse of Couneill v. Bailey, supra. 
In the latter, the relief demanded was the specifie enforcement of the 
contract by a sale of the land, while here it 1s sought to cancel the notes 
and contract, but both involved the determination im some form of a 
right, or interest, in land. The plaintiff had an equitable right to a deed 
for the land upon paying or properly tendering the purchase money, 
and the cancellation of the defendant’s right or interest he sought to 
enforce because the contract had been procured from him by fraud. 
Whether his right was enforced or annulled, it necessarily determined 
a right or an interest in the land, and by the terms of the statute it 
made no difference in what form this was done. Bridgers v. Ormond, 
supra, was an action to recover the possession of a deed for land which 
was alleged to be held in escrow. The Court said: “The complaint dis- 
closes that the purpose of the action is to reeover possession of a deed 
that has never been in possession of the plaintiff. The deed was deposit- 
ed in escrow, to be delivered upon the performance of a contract enter- 
ed into by plaintiff and defendant Beaman in respect to the building 
of a railroad to Hookerton, and the construction of a depot. The land 
described in the deed is situated in the county of Greene. The plaintiff’s 
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right to call for the delivery of the deed depends upon the determina- 
tion of the fact, in his favor, that he has complied with certain condi- 
tions which entitle him to demand and receive the deed. If the allega- 
tions of the complaint are denied (which they must be taken to be for 
the purposes of this motion), then the right of the plaintiff to recover 
the land, not the deed solely, depends upon his ability to establish the 
facts he has alleged. Thus it is plain to us that the actual title to the 
land will depend upon the findings of the jury, under the instructions of 
the court, to the issues submitted upon the pleadings. The effect of a 
verdict and judgment for the plaintiff would be to transfer, not simply 
the deed, but the actual title of the land to him. If the deed should be 
destroyed in the meantime, the judgment of the court could be made to 
operate as a deed, or the court could decree the execution of another. 
Our statute is plain, and provides that actions for the recovery of real 
property or for the determination of any interest therein or for injuries 

thereto must be tried in the county where the property is situ- 
(322) ated. While the plaintiff has now no such seizin as would enable 

him to maintain an action against a stranger for trespass upon 
land, he alleges an equitable title thereto, and when he establishes the 
allegations of his complaint, and a final decree is entered upon the find- 
ings, he will become seized, in fact and law, of the property.” Fraley v. 
March, supra, was an action against the defendant for specific per- 
formance of a contract to purchase land, and the Court held, by Jus- 
tice Reade, that “the law of the venue of actions, with reference to the 
residence of the parties, does not govern this case, but the law of the 
venue with reference to the ‘subject of the action.’ [t is substantially an 
action ‘for the foreclosure of a mortgage of real property’; and that 
must be tried in the county where the land is situated. C.C.P. 66.” 

It is true that, as a general rule, a party seeking the aid of the court 
may select the forum (Hannon v. Power Co., 1738 N.C. 522), but that 
case also holds that he may do so, except where not prohibited by pub- 
lic policy, as expressed by statute. It must follow that as the question 
has been finally and definitely settled by our statute and decisions, 
against the plaintiff’s contention and the judge’s ruling, the latter must 
be reversed and the case removed as prayed for by the defendant. 

Reversed. 


Cited: Williams v. McRackan, 186 N.C. 382; Causey v. Aforris, 195 
N.C. 585; Bohannon v. Trust Co., 198 N.C. 702. 
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(323) 
TOWN OF SELMA y. J. R. NOBLES er At. 
(Filed 12 April, 1922.) 


1. Eminent Domain—Condemnation—Statutes—Exceptions—Dwellings— 
Municipal Corporations—Cities and Towns. 


Where a city, under its charter, is given the same power to condemn 
lands of private owners for municipal purposes that is given to railroads 
and other public utilities, it is bound by the restrictions placed on them by 
C.S. 1717, which provides that such power shall not extend, among other 
things, to dwellings, without the consent of the owner; and the principle 
arising under the general power to condemn, leaving the matter largely 
within the discretion of the governing authorities seeking condemnation, 
does not apply to the statutory exceptions. 


2. Eminent Domain—Condemnation—Clerks of Court—Procedure—Ap- 
peal—Jurisdiction—Courts. 

Where issuable matters are raised before the clerk in proceedings to 
condemn the lands of private owners for a public use, the clerk should pass 
upon these matters presented in the record, have the land assessed through 
colmissioners, as the statute directs, allowing the parties, by exceptions, 
to raise any question of law or fact issuable or otherwise to be considered 
on appeal to the Superior Court from his award of damages, as provided 
by law. 


3. Same—Injunction. 


Under the method of procedure in the condemnation of lands for a public 
use: Held, that issuable matters raised by the parties shonld be taken ad- 
vantage of by exceptions, and the entire record sent up to the Superior 
Court by the clerk, where all exceptions may be presented, the rights of the 
parties may be protected meantime from interference by injunction issued 
by the judge on application made in the cause, and in instances properly 
calling for such course, 


4. Eminent Domain—Condemnation—Municipal Corporations—Cities and 
Towns—-Streets—~Offer to Dedicate——Acceptance. 

Where a municipal corporation has not accepted the offer of a private 
owner of lands to dedicate the streets and an open square of his lands he 
has had platted for sale, the proceedings of the municipal corporation to 
condemn a part of these lands for a public use presents entirely a question 
of private ownership, and of itself sets up no issue in bar of condemnation 
proceedings before the clerk, pursuant to the statutory authority and ac- 
cording to the course and practice of the court. 


5. Same—Acquired Jurisdiction, 
Where the clerk of the Superior Court has erroneously at once trans- 
ferred the proceedings in condemnation to the Superior Court on issue join- 
ed between the parties, and an appeal therefrom has been taken to the Sn- 
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perior Court, the judge thereof acquires jurisdiction for the hearing and 
determination of the controversy under the provisions of C.S. 637, and may 
order other proper or necessary parties to be made for the further deter- 
mination of the cause. 


6. Eminent Domain — Condemnation—Nuisance—Dwellings—Statutes— 
Exceptions. 


The creation and maintenance of a nuisance whick. sensibly impairs the 
value of lands of private owners is a taking within the principle of eminent 
domain and condemnation proceedings thereunder, and within the excep- 
tion contained in C.S. 1714, withdrawing dwellings from the effect of the 
statute. 


7. Same—Appeal—Superior Courts—Courts—J urisdiction—Discretion of 
Court—Parties—Trials. 


The owner of land divided it into building lots, upon condition of the ad- 
vantages of a square to be kept open for their use, and some of these lots 
have been purchased and built thereon for homes. The town, not having the 
statutory authority to condemn dwellings, instituted proceedings to con- 
demu this open square for an addition to the city cemetery, and upon issue 
joined in Superior Court as to whether a cemetery so situated would be a 
nuisance and injure the homes upon the lots sold, the clerk, under exception. 
erroneously transferred the proceedings for trial at term: Held, it was in 
the discretion of the Superior Court judge to make the purchasers of the 
homes parties and hold the case for the determination of the jury before 
proceeding further. 


ProcEeDINGSs to condemn land of defendant J. R. Nobles et al., heard 
on exception and motion to remand, before Cranmer, J., presiding in the 
courts of the Fourth Judicial District, in October, 1921. 

It appears from a perusal of the record and case on appeal 

(824) that the town of Selma, under and by virtue of chapter 116, 
Private Laws of 1915, amending charter of said town, instituted 

the present proceedings before the clerk of the Sup2rior Court to con- 
demn about two and one-half acres of land belonging to defendant 
Nobles as an addition to the public cemetery of the town, which was 
about filled except certain plats owned by individuals. Defendant 
Nobles answered alleging that he owned a body of land lying in the 
suburbs of Selma, or adjacent thereto, which he had laid off and platted 
into lots, showing designated streets, ete., and in which the plat desired 
had been made to appear as a public square, and various persons had 
bought lots in reference to this plat, and in reliance on the representa- 
tion that same was to be and remain a public square, and some of them 
had improved these lots and were living thereon; and there was no ne- 
cessity for this land, as the town owned a body of land near there, 
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much better suited for its purpose, and on his answer demanded, among 
other things, a jury trial as to necessity for taking defendant’s land for 
the purpose indicated, and also as to the amount of damages to be 
awarded in case the same was taken, ete. 

The clerk being of opmion that the answer raised material issues, 
entered an order transferring the cause to the Superior Court for trial 
of same before the Jury, and petitioners excepted and appealed to Su- 
perior Court. In the Superior Court his Honor, being of opinion that 
there were material issues raised, entered judgment approving the ac- 
tion of the clerk, and that the defendant was entitled to have same 
tried by a Jury, etc., and that the costs be taxed against the appellant. 
Petitioners excepted. The court further ordered that J. T. Newberry 
and four others who had bought land of codefendant under conditions 
as stated, and had improved same, be made parties defendant. There- 
upon these defendants became parties, and answered alleging the facts 
of sale and dedication of this land as a public square by defendant 
Nobles; that they had bought and improved their lots in reference to 
same, and were living thereon with their families. That the town had 
not extended its water supply to this locality, but they procured their 
water from wells, and allege further: “That the location of the ceme- 
tery on this lot of land will greatly damage and injure them, in the use 
and enjoyment of their property, by depriving them of the use of said 
publie square, and by closing Chestnut Street, and by partially closing 
Third Avenue. 

That from about the center of said public square the ground slopes 
both in a northwestwardly and easterly direction. That the town of 
Selma has not extended its water mains to defendants’ property, and 
that they are dependent upon wells for their water supply. That due to 
the condition of the soil and the sloping of the land from said public 
square, the drainage from said public square is by and through the 
lands of these defendants and the use of said public square for 
burial purposes would contaminate and pollute the only water (825) 
supply these defendants have, rendering it unsafe and unfit for 
drinking purposes of these defendants and the members of their fam- 
ilies, to the very great damage of these defendants. 

The court, on this and the answer of J. R. Nobles, being of opinion 
that there were material issues raised which must be decided by a jury 
before further proceedings had, entered judgment, as stated, affirming 
the action of the clerk and in denial of plaintiff's motion to remand, ete. 
Thereupon petitioner excepted and appealed to this Court. 


R. L. Ray and Winfield H. Lyon for plaintiffs. 
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Walter L. Watson and Albert M. Noble for defendants. 


Hoke, J. The charter of the town of Selma, as amended by chapter 
116, Private Laws of 1915, conferred upon the municipal government 
the right to condemn land for purposes of a cemetery, ‘In the same 
manner as lands are condemned by railroads and public utility com- 
panies, and with the same rights of appeal.” Under C.S. ch. 38, these 
companies have the right to condemn lands desired for the construc- 
tion of their roads, etc., by special proceedings as therein described, and 
section 1714 of the statute provides that such power shall not extend to 
the condemnation of a dwelling-house, yard, kitchen, garden, or burial 
ground without the consent of the owner, unless the same is expressly 
authorized by the charter or some provision of the Consolidated Stat- 
utes, 

In construing this legislation, the Court has held that where the 
general power to condemn exists, the right of selection as to route, 
quantity, ete., is left largely to the discretion of the company or corp- 
oration, and does not become the subject of judicial inquiry except on 
allegations of fact tending to show bad faith on the part of the com- 
pany or corporation or an oppressive and manifest abuse of the discre- 
tion conferred upon them by the law. Power Co. v. Wissler, 160 N.C. 
269. As to the procedure in a case of this kind, our decisions are to the 
effect that notwithstanding the appearance of issuable matter in the 
pleadings, it is the duty of the clerk, in the first instance, to pass upon 
all disputed questions presented in the record, and go on to the assess- 
ment of the damages through commissioners duly appointed, and al- 
lowing the parties, by exceptions, to raise any questions of law or fact 
issuable or otherwise to be considered on appeal from him in his award 
of the damages as provided by law. R. R. v. Mfg. Co., 166 N.C. 168; 
Abernathy v. R. R., 150 N.C. 97; R. R. v. R. R., 148 N.C. 59. 

In Abernathy’s case, supra, the principle is stated as follows: “While 
in other special proceedings, when an issue of fact is raised upon the 

pleadings, it is transferred to the civil issue docket for trial, in 
(326) condemnation proceedings the questions of lew or fact are pass- 

ed upon by the clerk, to whose rulings exceptions are noted, and 
no appeal lies until the final report of the commissioners comes in, 
when, upon exceptions filed, the entire record is sent to the Superior 
Court, where all exceptions may be presented.’”’ The method of pro- 
cedure indicated in these cases should hold, though there should be is- 
sues raised concerning an owner’s dwelling-house and other, the cases 
excepted from the operation of the statute, and in such case, on proper 
showing, the rights of the parties may in the meantime be protected 
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from interference by injunction issued by the judge, on application 
made in the cause. Retreat Asso. v. Development Co., ante, 48. 

This being the law applicable, we see nothing in the pleadings, as 
presented before the clerk, that should prevent his proceeding to an 
award of damages, as the statute directs, the allegations being that the 
owner had laid off this property into streets and blocks, leaving this 
particular block as an open square, and that certain persons had bought 
property in reference to the plat made. This was throughout, as we 
understand the record, entirely a question of private ownership, the 
municipality never having accepted this as a dedication to the public, 
and though the claimants might very properly have been made parties, 
there-is nothing to prevent or modify the power of condemnation given 
to the municipality by its charter. 

Taking a different view of the matter, however, the clerk decided to 
transfer the cause for trial of the issues in the Superior Court, and 
refused to proceed further, whereupon plaintiff excepted and appealed. 

The cause having then been brought before the Superior Court, under 
C.S. 687, the Judge had “jurisdiction,” and in the exercise of the powers 
so conferred, his Honor entered an order that the purchasers of por- 
tions of defendant’s property abutting on the square should be and 
they were made parties defendant, and filed an answer alleging, among 
other things, that they had bought and built on the abutting property, 
and occupied same; that the town had not extended its water supply to 
that locality, but their water for drinking and other domestic purposes 
was obtained from wells on the premises; that the drainage was directly 
from the square in question on and through their premises, and an 
establishment of a cemetery on said block would create a nuisance, en- 
dangering the health of their families, ete. 

It is held with us that the creation and maintenance of a nuisance 
which sensibly impairs the value of property is a taking within the 
principle of eminent domain, and condemnation proceedings thereunder. 
Hines v. Rocky Mount, 162 N.C. 409, and authorities cited. And if it 
should be established that the maintenance of a cemetery at the place 
contemplated creates such a nuisance, so affecting the homes of 
these defendants, this would bring the case within the exception (327) 
contained in section 1714, withdrawing dwellings from the effect 
of the statute, and the power to condemn would no longer exist. While 
no such issue was presented in the pleadings before the clerk, it is 
raised now by defendants, and being an issue in bar of plaintiff’s right 
to proceed. and on the facts as presented, it was within the sound dis- 
eretion of his Honor to have the same passed on by a jury before pro- 
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ceeding further, a course approved and substantially pursued in Clark 
v. Lawrence, 59 N.C, 88. 

Undoubtedly the Legislature could confer the power to condemn 
property for a public purpose, even to the extent of taking a man’s 
home, for all private property is liable to be appropriated for the public 
use In the reasonable exercise of the police power. Thomas v. Sander- 
lun, 173 N.C. 329, citing 6 R.C.L. 198. And in no event should a public 
need of this kind be lightly stayed, but if 1t should be clearly establish- 
ed on an appropriate issue that the maintenance of a cemetery on the 
proposed site will create a nuisance, causing substar.tial damage to the 
homes of these defendants, then the plaintiff must fail in its petition, 
for in such case, as stated, the power to condemn the site has not been 
conferred. 

His Honor, therefore, was well within his legal discretion in directing 
that this vital question should be predetermined by the jury, 

Affirmed. 


Cited: State v. Lumber Co., 199 N.C. 201; In re Estate of Styers, 
202 N.C. 718; Yadkin Co. v. High Point, 217 N.C. 466; Charlotte v. 
Heath, 226 N.C, 754; Mount Olive v. Cowan, 285 N.C. 262; In re Hous- 
ing Authority, 285 N.C. 467; Raleigh v. Edwards, 285 N.C. 676; Bd. of 
Ed, v. Allen, 248 N.C. 523. 





PIEDMONT POWER AND LIGHT COMPANY v. L. BANKS HOLT MANU- 
FACTURING COMPANY. 


(Filed 19 April, 1922.) 


1. Payment — Duress —Contracts—-Evidence—Courts—Judicial Notice — 
War. 

Where there is evidence that the plaintiff, an electric power company, 
has induced the defendant, a manufacturer, to scrap and Sell the stearn- 
power plant he was then using and enter into a contract with it for a 
term of years to furnish the electric energy required for the operation of 
the manufacturing plant, and after increasing the price, by agreement with 
the manufacturer, arbitrarily makes a further increase before the termina- 
tion of the contract, during war conditions, and when the manufacturer 
could not get the electrical power elsewhere, it is held, the court will take 
judicial notice of the chaotie conditions prevailing during the war, and 
while the defendant is chargeable for the increase he has agreed to pay, the 
question is raised for the determination of the jury whether the defendant 
protesting abainst but continuing to pay the increase, did so under duress. 
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2. Same—~Actions. 


Where a debt has been paid by one under duress in excess of that due 
the creditor under the existence of a contract, the amount in excess so paid 
may be recovered by the debtor in his action, there being no consideration 
therefor. 


3. Public-service Corporations —- Corporations — Contracts — Increase in 
Charges——Corporation Commission. 


Where a public-service corporation desires to inerease its charges for 
electrical energy furnished to the owner of a manufacturing plant over 
those agreed upon by contract, it is the duty of the furnisher of the power 
to apply to the Corporation Commission for the right to charge the increase, 
and cannot otherwise raise the rate to the manufacturer, whose rights are 
acquired under the contract, without his assent. 


APPEAL by both parties from Daniels, J., at September Term, 

1921, of ALAMANCE, (828) 

The plaintiff is a public-service corporation, with its principal 
office at Burlington. On 21 December, 1915, it entered into a contract 
with the defendant to furnish it electric power to operate and light its 
mills situated in the town of Graham at the rate of one cent per k. w. 
h. for electric energy. This contract was later modified by divers agrce- 
ments to the basis of one and one-half cents per k. w. h. In September, 
1921, the plaintiff wrote the defendant advising that on account of in- 
creased cost due to war conditions it would be necessary to raise the 
rate to two cents per k. w. h., and thereafter the bills were made out 
against the defendant at that rate. The defendant pleaded as a counter- 
claim all collected above the one and one-half cent rate which it had 
paid from November, 1918, to June, 1920. 

At the close of the evidence, on motion of the defendant, the court 
directed a judgment of nonsuit as to the plaintift’s claim to recover the 
amount in excess of one and one-half cents, which excess the defendant 
had refused to pay after June, 1920. 

The court charged the jury that if they found the facts to be as testi- 
fied to by the witnesses they should answer against the defendant the 
issue on its counterclaim to recover back the excess above one and one- 
half cents which the defendant had paid on plaintiff's demand between 
November, 1918, and June, 1920. Judgment accordingly, and appeal by 
both parties. 


J. J. Henderson and A, L. Brooks for plaintiff. 
Bynum & Alderman, Banks H. Mebane, and Parker & Long for de- 
fendant. 
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Cuark, CJ. The contract made between the plaintiff and defen- 
dant in December, 1915, stipulated a schedule of rates on a basis of one 
cent per k. w. h. This contract was to extend for five vears from 
(329) 1 April, 1916, and thereafter until terminated by either party 
upon 6 months notice given in writing to the other, In October, 
1917, the defendant agreed to increase this amount to be paid by .008 
(three mills) per k. w. h. for 6 months from 1 Cctober, 1917. On 1 
June, 1918, the defendant, in writing, agreed to pay for said electric 
current, in addition to the amount previously paid, tie sum of .005 (five 
mills) per k. w. h. “only so long as the cost of New River or Pocahontas 
coal shall be more than $5 per ton f. o. b.” The current was billed the 
defendant on this agreement at one and one-half cents per k. w. h. un- 
til 2 or 3 September, 1918. On that date the plaintiff wrote defendant a 
letter with a full statement of their expenses and financial condition, 
and said: “It is now necessary for us to arrange to increase our rate to 
our large customers to two cents per k. w. h., and to ask our lighting 
customers to pay us a surcharge of 30 per cent as long as present con- 
ditions prevail.” After this, beginning in October or November, 1918, 
the plaintiff charged the defendant, and the defendant paid for cur- 
rent, at the rate of two cents per k. w. h. until June, 1920. In the spring 
of 1919 Mr. Williamson, active manager of defendant, advised plaintiff 
that he was “going to get power elsewhere at a lower rate than the two 
cents charged” by the plaintiff. 

When the contract was made between the plaintiff and defendant in 
1915, the defendant was operating its plant with power generated by 
steam, and upon the faith of that contract they scrapped and sold their 
steam plant. In June, 1920, the defendant notified the plaintiff that 
they would no longer pay for current for power in excess of one and 
one-half cents per k. w. h., and demanded repayment for all in excess 
of this sum, and this is the counterclaim set up in this action. 

The plaintiff was under an absolute contract to supply the defendant 
with all the current it desired to use for 5 years from 1 April, 1916, at 
the rate specified. This sum was aiterwards increased by consent to 
one and one-half cents per k. w. h., which sum was duly paid. “Where 
an electric light or power company, operating under a gquasi-publie 
charter, enters into an ordinary contract to furnish electricity for a 
given number of lights or for a given amount of power, the obligation 
as to the amount of power or light to be supplied must be construed 
and determined according to the general principles of contract. which, 
as a rule, are absolute.” Turner v. Power Co., 154 N.C. 185. 

Under the laws of this State the plaintiff could have gone before the 
Corporation Commission and have made an app-ication to raise its 
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rates. In re Utilities Co., 179 N.C. 161; Dry Goods Co. v. Public Service 
Co., 248 U.S. 372. This was not done, but the plaintiff arbitrarily noti- 
fied the defendant that it had raised its rates to two cents per k. w. h. 

The following agreement is set out in the record: “It 1s agreed 
between the plaintiff and defendant that if the plaintiff is en- (330) 
titled to recover the difference between the one and one-half 
cents and the two cents demanded for power supplies by the Piedmont 
Company of the L. Banks Holt Manufacturing Company after June, 
1920, that the amount sued for by the plaintiff is correct, and it 1s 
further agreed that if defendant is entitled to recover on his counter- 
claim for payments made for power from September, 1918, to June, 
1920, in excess of the rate of one and one-half cents per k. w. h., then 
the amount set out in this answer as a counterclaim is the correct 
amount to which defendant is entitled.” 

The pleadings show that the defendants began, in July, 1920, to de- 
duct from the monthly bills for current used by it the sum of one-half 
cent per k. w. h., paying to plaintiff one and one-half cents per k. w. h., 
and retaining the balance of one-half cent per k. w. h., and that the 
amount so retained by the L. Banks Holt Manufacturing Company 
amounts to $4,172.64; and this is the amount sued for as per the above 
agreement. On the other hand, the defendant claims as a counterclaim 
the difference between one and one-half cents and two cents for elec- 
tric current which it paid without any agreement or by any order of 
the Corporation Commission from November, 1918, to June, 1920, 
amounting to the sum of $9,529.33. 

The defendant asked the court to charge the jury: “If you should 
find from the evidence and by its greater weight that the defendant 
paid the difference between one and one-half cents and two cents for 
its electrical current in order to prevent the shutting down of its mill, 
and so as to continue operating same, then I charge you to answer the 
issue ‘Yes,’ and to fix the amount at $9,529.33,” which was refused, and 
the defendant excepted. The defendant further asked the court to 
charge the jury: “If you shall find from the evidence and by its great- 
er weight that the defendant had no other source from which te obtain 
power to operate its mill, and that 1t paid the difference between one 
and one-half cents and two cents for the time that it did pay same in 
order to obtain power to operate its manufacturing plant, and in order 
to prevent the shutting down of the same, then I charge you to answer 
the issue ‘Yes,’ and to fix the amount at $9,529.33.” 

The evidence as to whether the plaintiff could have made a profit, or 
even expenses, if the rate had not been raised by it above one and one- 
half cents is irrelevant and immaterial. The plaintiff was a _public- 
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service corporation, and had made a contract extending for five years 
from April, 1916, at the rate of one cent per k. w. h., and then to termi- 
nate only upon six months notice. During the lifetime of that contract 
there had been modifications increasing the rate by agreement to one 
and one-half cents, but the plaintiff could not go beyond that 
(331) agreement except by order of the Corporation Commission. 

The defendant scrapped its steam plant upon faith in the con- 
tract made in 1916 for five years, and later voluntarily assented to in- 
crease the price to one and one-half cents. If the demand for the extra 
one-half cent was paid under duress, “payment coerced under duress 
or compulsion, though not made in ignorance of the fact, may be re- 
covered.” Within this rule are payments of charges or exactions under 
apprehension on the part of the payers of being stooped in their busi- 
ness if the money is not paid. Brewing Co. v. St. Lows, 2 A. & E.,, 
Anno. Cas., 821, and notes. 

In Newland v. Turnpike Co., 26 N.C. 872, Ruffin, C., said: “It was, 
however, objected on the trial that although the money was not due to 
the company the plaintiffs could not recover it back because they had 
paid it without suit and voluntarily; but this objection counsel very 
properly abandoned here. The payment was not voluntary, that is, as 
payment of a debt admitted to be due and willingly made; but it was 
made as a means of obtaining a passage over the road for the mail 
which the plaintiffs were obliged to carry, and of keeping their proper- 
ty from being taken from them by duress; and so tt was compulsory 
and without consideration.” 

In Lumber Co. v. R. R., 141 N.C. 191, it is said: “It is not necessary 
that at the time of payment there should be any protest. The nature 
of the business considered, the shipper does not stand on equal terms 
with the carrier in contracting for charges of transportation, and if the 
shipper pays the rates established in violation of law to the carrier 
rather than forego his services, such payment is involuntary in the 
legal sense, and the shipper may maintain his action for money had and 
received to recover back the illegal charge.”’ 

The manufacturing company had scrapped its stcam plant and the 
Court must take judicial notice that at this time there was a chaotic 
condition in industry, so that it was practically impossible for the de- 
fendant to arrange for power elsewhere, and in view of the testimony 
that in 1919 the protest was so vigorous that the defendant was trying 
to get power clsewhere, and that in June, 1920, it positively refused to 
pay this price, the matter should be referred to the jury upon the in- 
structions asked and refused whether the payment was made under 
duress or not. It was useless to protest, and the lav, does not require 
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the doing of a vain thing. Gerringer v. Ins. Co., 1383 N.C. 417; Bateman 
v. Hopkins, 157 N.C. 474. 

There was no duty upon the defendant to apply to the Corporation 
Commission, for it had an absolute contract by which the rates were 
fixed. The plaintiff was bound by those rates until relieved by the 
Corporation Commission. 

In Public Service Co. v. Finishing Co., 178 N.C. 546, the pub- 
lic-service company applied to the Corporation Commission and (332) 
received permission to increase its rates in the corporate limits 
of Salisbury. The public-service company attempted to increase its 
rates beyond the limits of Salisbury to a customer whom it was under 
contract to serve at rates specified in the contract. The Court held that 
it could not do so, and that the contract was binding, and the Court in 
that case, in effect, held that the contract was binding until changed by 
the Corporation Commission. The exact question presented was decided 
in Power Co. v. Burditt Bros., in 1920, Public Utility Reports, 1921 B, 
6, where the Court said: “It is suggested by the plaintiff that if the 
defendants felt aggrieved by the action of the plaintiff in raising the 
rate, their remedy was by complaint to the Public-service Commission, 
but 1t was not necessary for them to pursue that course. The contract 
rate was valid and binding upon both parties, but subject to revision 
by the public-service corporation, as the pubhe good might require.” 

If this sum was not paid by agreement, then certainly it can be re- 
covered back. An agreement to pay this sum would have been void un- 
less there was some consideration, as the plaintiff was doing nothing 
which was not already under contract to do. The prayers for instruction 
should have been given, and the court should have left it to the jury to 
determine whether this sum was paid in order to prevent the shutting 
down of its mill. In refusing this instruction the judge in effect told the 
jury that there was not a scintilla of evidence that defendant had paid 
to keep from shutting down his plant and to prevent injurv to his 
property. 

There is, therefore, simply and purely a question of damages for 
breach of contract. The amount of such damages is settled by the agrec- 
ment above set out, dependent upon the proposition of law. The sole 
issue in effect is whether the defendant, by not giving an earnest pro- 
test. acquiesced in the illegal demand from November, 1918, down to 
June, 1920; or whether, having scrapped its steam plant upon making 
this contract, it was foreed to make the payment demanded under du- 
ress lest its plant might be closed. 

It is very clear that the plaintiff’s demand cannot be sustained and 
the court properly so charged, for after June, 1920, the defendant not 
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only protested, but absolutely refused to pay. We think that the two 
prayers of instruction asked by the defendant should have been given 
and the jury should have found whether the defendant made the pay- 
ment of the extra one-half cent per k. w. h. between November, 1918, 
and June, 1920, by duress. If the answer is in the affirmative, the 
amount of that verdict is agreed upon as above stated. If the answer 
is in the negative, then the defendant will not be entitled to re- 
(333) cover anything. In refusing these instructions there was, in the 
defendant’s appeal, error for which there should be a 
New trial. 
In the plaintiff’s appeal the judgment of nonsuit should be 
Affirmed. 





B. FRANK MEBANE v. ROBERT BROADNAN ET AL, 
(Filed 19 April, 1922.) 


Attorney and Client — Trusts and Trustees — Attorney Deriving Adverse 
Title to His Client. 


The relation of an attorney to his client in regard to the subject-matter 
of litigation is one of great trust and confidence, and he may not acquire a 
title thereto or interest therein adverse to his client, or to his prejudice, 
without his client’s consent, even though the attorney may have received no 
fee and intended no fraud; and where, in violation of the confidence of his 
client thus imposed, he acquires such title or interest, he will be decreed to 
hold it in trust for him. 


APPEAL by defendants W. R. Dalton and Mrs. Robert Broadnax 
from Long, J., at November Term, 1921, of RockrxGHam. 

This was an action originally begun against Robert Broadnax and 
wife and T. H. Chumley, and the complaint, filec. in January, 1919, 
alleged that the plaintiff was entitled to a deed against Robert Broad- 
nax and his wife for a tract of land of about 400 acres, known as 
“Hunter’s Delight.” the original plaintiff, Mebane, contended that he 
was entitled to the deed by virtue of a certain paver-writing, referred 
to as an option or contract to convey, and prayed tiat the court would 
require the defendants Broadnax and wife to convey said Jand to him 
and not to their codefendant, T. H. Chumley, who had agreed to pur- 
chase the land from them. The defendants, Broadnax and wife and 
Chumley, filed an answer denying that the plaintiff was entitled to a 
deed for the land, and the defendant W. R. Dalton, now a defendant in 
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this action, signed the pleadings as counsel for T. H. Chumley and 
Broadnax and wife. In May, 1919, he had himself made defendant to 
the action, and set up that he had purchased the land from Broadnax 
and wife and held a fee-simple deed to the same. 

On 21 June, 1921, T. H. Chumley, a defendant in this action, by a 
leave of the court filed an amended answer through his present counsel, 
stating that he was advised that the defendant W. R. Dalton, while 
acting as counsel for him, had purchased the land for himself and not 
for his client, T. H. Chumley; that as he had purchased it for his client, 
he claimed the conveyance for himself upon the repayment to 
W.R. Dalton of the money and obligations assumed by him in (334) 
the purchase, and that if he had not purchased it for his client, 

T. H. Chumley, that he be declared a trustee to that effect and required 
to convey the property, upon reimbursement by said T. H. Chumley. 

The case was tried at a former term and the court determined that 
the original plaintiff, B. Frank Mebane, could not sustain his cause of 
action. This left the contest between T. H. Chumley and his former 
counsel, the defendant W. R. Dalton. At November Term, 1921, the 
issue between Chumley and Dalton was tried, and the jury found that 
defendant had purchased and held the land as trustee for the use and 
benefit of his former client, T. H. Chumley, and a decree was entered 
accordingly. 

The following appeared to be the facts of the controversy between 
Chumley and Dalton: In August, 1918, Broadnax and wife agreed to 
sell the tract of land in dispute to T. H. Chumley, who had been a 
tenant thereon for a number of years. Agreeing upon the price of $10,- 
000, one-half to be paid cash and the balance in two equal installments, 
one and two years, the party went to Wentworth to execute the deed 
and the mortgage to secure the balance due. They employed Dalton, 
told him to look up title and prepare the papers. Mr. and Mrs. Broad- 
nax were to pay the fee for these services. All parties to the agreement 
were present and agreed in placing the matter in Dalton’s hands. Upon 
examination of the record, he advised the defendants Broadnax and 
Chumley that the title was clear. 

After leaving the courthouse, P. W. Ghdewell, who was acting as 
attorney for B. Frank Mebane, approached Dalton and Chumley and 
stated to them that Mebane claimed this land and that Broadnax did 
not have a right to sell it, and Mebane intended to bring suit to prevent 
the sale. Dalton stated to Chumley that he need not bother about that, 
as he, Dalton, would look after the matter. Mr. and Mrs. Broadnax 
and Chumley then went with Dalton in an automobile to an attorney’s 
office in Reidsville and Dalton began the preparation of the deed and 
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mortgage for the transfer of the property to Chumley. At this juncture, 
an officer served the summons in the action by Mebane upon Broadnax 
and Chumley. Dalton then stated to Chumley that aothing more could 
be done in the matter of the sale until the litigation was out of the way; 
that he would represent them and file the proper answer. 

The defendant Chumley is an illiterate man, and cannot read or write 
except to sign his name. Shortly thereafter the defendants Dalton and 
Broadnax started negotiations, without the knowledge of Chumley, 
whereby Dalton purchased the land from Mr. and Mrs. Broadnax and 
took a fee-simple deed to himself. To protect himself he entered into a 

contract with Broadnax on 26 December, 1919, in which the 
(335) terms for the payment of the land are more favorable than those 

which had been agreed upon between Broadnax and Chumley, 
and, in addition, Mr. and Mrs. Broadnax agreed to hold the said Dal- 
ton harmless against any adverse judgment that might be obtained in 
the pending action and this paper was deposited with the president of 
the bank in Reidsville, of which Dalton was counsel and in whose 
building he had his office. 

Dalton did not deny that he did not inform Churaley of his negotia- 
tions with Broadnax and wife, and Chumley relied solely upon Dalton 
as his counsel, and did not engage other counsel until he learned many 
months afterwards that Dalton had taken a deed to the land, which he 
thought had been done to protect him against Mebane, and did not 
understand that it was taken by Dalton on his own oehalf; thus defeat- 
ing his own chances to get the land. 

At the time of the conclusion of the litigation with Mebane the land 
was worth from $13,000 to $15,000, and still is. T. H. Chumley has a 
contract to sell the land for $18,000, and his complaint is that he should 
have this profit of $3,000 and not his counsel. Dalton knew nothing of 
the value of the land and the opportunity of profit in its purchase until 
the matter was called to his attention in his employment by his client, 
T. H. Chumley. 

The jury found in response to the issue that Dalton purchased the 
land in question, and now holds the same, as trustee for T. H. Chumley 
and judgment was entered accordingly. Appeal by defendants. 


A. L. Brooks and J. R. Joyce for T. H. Chumley. 
Manly, Hendren & Womble and W. R. Dalton for Mrs. Broadnax. 
R. C. Strudwick and W. M. Hendren for W. R. Dalton. 


Crark, C.J. The obligation resting upon the attorney by virtue of 
relationship of client and attorney in such cases as tais is thus stated in 
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Baker v. Humphrey, 101 U.S. 494: “It may be laid down as a general 
rule that an attorney can in no case, without the client’s consent, buy 
and hold otherwise than in trust any adverse title or interest touching 
the thing to which his employment relates. He cannot in such way 
put himself in adverse position without this result. The cases to this 
effect are very numerous, and they are all in harmony.” This opinion 
contains a very clear statement as to the high duties and responsibilities 
of an attorney to his client. 

In 2 R.C.L. 970, the rule is thus stated: “It is well established that 
a purchase by an attorney, without the consent of his client, of an inter- 
est in the thing in controversy, in opposition to the title of his client 
during a litigation concerning the same, is forbidden, because it places 
him under temptation to be unfaithful to his trust. It 1s con- 
trary to the pohey of the law, and also contrary to the prin- (3886) 
ciples of equity, to pernut an attorney at law to occupy at the 
same time, and in the same transaction, the antagonistic and wholly in- 
compatible position as adviser of his elient concerning a pending litiga- 
tion threatening his title to the property and that of the purchaser of 
such property in opposition to the title of his client. All such purchases, 
therefore, inure to the benefit of the client.” 

In Bucher v. Hohl, 199 Mo. 320; 116 Am. St. 492, the client had con- 
sented to a decree prepared by counsel, and 10 years afterwards, and 
after a third party had acquired title to the property, she sought to 
have it avoided and the counsel charged as trustee of the property ac- 
quired under it and the Court thus said: “The evidence shows only a 
case of implicit trust and confidence in her attorneys, and if she ac- 
quiesced in that decree 1t was because her attorneys told her that it 
was the best that could be done for her. Under those circumstances her 
attorneys cannot avail themselves to their advantage, and to her dis- 
advantage, of her acquiescence; as to that, she 1s not estopped in claim- 
ing her own.” 

Such conduct is condemned by the Canons of Ethics, both of the 
American and State Bar Associations, art. 10 of the latter providing: 
“The lawyer should not purchase any interest in the subject-matter of 
the litigation which he is conducting.” 

In 6 Corpus Juris., p. 682, sec. 208, it is clearly stated as follows: 
“A client has the right to treat all acts of his attorney im any matter 
intrusted to him as done for his benefit. Equity and publie policy are 
opposed to an attorney deriving any advantage in relation to the sub- 
ject-matter involved, which is obtained at the expense of the client, 
even though there is no actual fraud on the part of the attorney. It re- 
sults that in all cases where an attorney purchases property involved in 
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litigation or any other property connected therewith, obtaining it under 
a special advantage in consequence of knowledge or information acquir- 
ed through his client, or in the conduct of the case, is client may elect 
to treat him as a trustee for his benefit, and compel him to account for 
all profits, or to convey to him the property, subject only to a lien for 
his services and expenditures. An attorney cannot make use of any 
knowledge acquired by him through his personal relations with his 
client to promote his own advantage, but in every such case will be 
conclusively presumed to be acting for his client’s benefit.” 

The authorities are numerous and all to the same effect. In Crocheron 
v. Savage (N.J.), 28 L.R.A. (N.S.) 679, the Court said: “It is not nec- 
essary to find that the attorney was guilty of an intentional wrong- 
doing. The reason why he did not disclose the material facts upon 
which we have commented is not important. The fact that he did not 

disclose them is sufficient. The law looks on transactions of this 
(337) kind between an attorney and his client with suspicion, and will 

not permit a conveyance to the attorney to stand unless the at- 
torney demonstrates the entire good faith of the transaction. It re- 
quires him to be absolutely frank and open with his client, to disclose 
every fact of which he has knowledge, and, as well, any professional 
opinion he may have formed, which could in any way affect the client 
in determining whether or not to make the conveyance.” 

In Roby v. Colehour, 185 Ill. 300, it was held: “There can be no ac- 
quiescence or ratification of such purchase, unless the client at the time 
of the alleged ratification is aware of the nature and extent of his actual 
rights, or that the advice of his attorney was incorrect.” 

This Court, in Gooch v. Peebles, 105 N.C. 426, in which the counsel 
contended that his employment was only in a limited capacity, held that 
his liability was complete responsibility, and that it made no difference 
that no fee had been paid, the Court saying: “This cannot alter the 
case.” In stating the duties of attorneys, the Court said: “He is an offi- 
cer of the courts in which he may practice, and occupies a quasi-official 
relation to the public, and when he assumes the duties of attorney to 
his clients one of these, undoubtedly, is to communicate to his client 
any fact within his knowledge relative to the business about which he 
is employed that it may be important for the client to know; and hay- 
ing once assumed the relation of attorney to client, he cannot terminate 
it at his pleasure, and without notice to his client, so long as anything 
remains to be done about the matter in which he is so employed.” 

The Court further held in that case that actual fraud was not neces- 
sary to compel an accounting on the part of the attorney, saying: “Tt 
was not necessary that there should have been any actual fraud in the 
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transaction, but the rule which forbids it rests upon the broad principle 
of public policy which precludes persons occupying these fiduciary re- 
lations from representing conflicting interests that may tempt them to 
disregard duty, and lead to injury on one side or the other”; and cited 
with approval Weeks on Attorneys at Law, sec. 258: “An attorney 
employed, or consulted as such, to draw a deed, or an application for 
an original title to land, is precluded from buying for his own use any 
outstanding title. In such case, the relation is confidential, and whether 
he acts upon information derived from his client or from any other 
source he is affected with a trust. The rule is on the ground of public 
policy, not of fraud, and prevails, although the attorney be innocent of 
any intention to deceive and acts in good faith.” 

In Lee v. Pearce, 68 N.C. 76, Chief Justice Pearson, in discussing 
the doctrines of our law, and the burden of proof, applicable to fidu- 
clary relations, says that “One of these relations is attorney and clent 
in respect to the matter wherein the relationship exists,’ and 
that any transaction had between them affecting the subject- (388) 
matter of the trust raises a presumption of fraud as a matter of 
law, to be laid down by the judge as decisive of the issue, unless re- 
butted. 

This latter ease has been very recently quoted with the fullest ap- 
proval in Stern v. Hyman, 182 N.C. 424, in which this Court says: “The 
able opinion in this case by Chief Justice Pearson laid down the eternal 
principles of equity and fair dealings, from which this Court has never 
deviated”; and added that in that case upon the evidence of the coun- 
sel himself ‘The judge should have held the alleged contract, 1f made, 
to have been void as a matter of law.” 

In this case the court might well have instructed the jury that upon 
the defendant Dalton’s own showing the relation of trustee existed, and 
that he could not acquire and hold the land in dispute adverse to his 
client, the plaintiff Chumley. The court, however, submitted the ques- 
tion to the jury, who have rendered a verdict against the defendant 
and in favor of the plaintiff. 

There must always be the most absolute good faith, uberrima fides, 
on the part of any attorney towards his client. There can be allowed 
no suspicion of self-serving on the part of the attorney in any dealings 
with his client. The court will not permit that 


“Self the wavering balance shake.” 


If there has been profit made for himself by counsel out of the rela- 
tionship contrary to the duty that his knowledge and his skill must be 
used solely for the benefit of that client, the court will always set aside 
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the transaction, or decree that the benefit which the attorney has reap- 
ed must be held in trust for the benefit of the chent, though no fee may 
have been paid by the client and no fraud was intended by the at- 
torney. 

The decree in this case, made in accordance with the verdict, 1s ap- 
proved. 

No error. 





R. M. JONES v. UNION GUANO COMPANY, Inc. 
(Filed 19 April, 1922.) 


Constitutional Law—Contracts—Fertilizer—Statutes., 


C.S8. 4697, requiring that no damages to or a shortage of crops may be 
recovered when resulting from the use of fertilizer sold for the purpose of 
raising them, except after chemical analysis showing deficiency of ingre- 
dients, where no claim that the sale is prohibited by statute or that the 
sale was dishonest or of fraudulent goods, does not impair the right of 
contract, and is constitutional and valid. Fertilizer Works v. Aiken, 175 
N.C. 402; Fertilizing Co. v. Thomas, 181 N.C. 274, cited and approved. 


AppEaL by plaintiff from Long, J., at November Term, 1921, 
(839) of RocKINGHAM. 

Civil action to recover damages for an alleged breach of war- 
ranty in the sale of certain fertilizers; plaintiff alleging that his crop of 
tobacco was injured by reason of some deleterious or harmful sub- 
stance contained in the fertilizer sold by the defendant. 

At the close of plaintiff’s evidence there was a Judgment as of non- 
suit, from which this appeal is prosecuted. 


J. M. Sharp and Fentress & Jerome for plaintiff. 
O. O. Efird, Ghdewell & Mayberry, Manly, Hendren & Womble, 
and Swink & Hutchins for defendant. 


Stacy, J. This is one of nineteen suits brought by resident farmers 
of Rockingham County against the Union Guano Company for alleged 
crop damage or shortage occasioned by reason of the use of certain 
fertilizer manufactured and sold by the defendant. See S. c., 180 N.C. 
319. 

The plaintiff in this particular case bought fifty-one sacks of the 
fertilizer in question, and upon trial there was evidence tending to show 
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its inferior quality, deficiency of stated ingredients, injury to the crop 
of tobacco, etc. But his Honor dismissed the action and entered judg- 
ment as of nonsuit upon the ground that there had been no compliance 
with C.S. 4697, with respect to having the fertilizer tested by chemical 
analysis, as required by said section as a condition precedent to plain- 
tiff’s right to maintain this suit. Upon the record it must be conceded 
that plaintiff has failed to meet the requirements of the law, which 
clearly provides that no suit for shortage, or damage to crops, resulting 
from the use of fertilizers shall be brought, except after chemical an- 
alysis showing deficiency of ingredients, unless the dealer has been sell- 
ing goods that are outlawed by the statute, or has offered for sale in 
this State, during the season, dishonest or fraudulent goods. Fertilizer 
Works v. Atken, 175 N.C. 402. 

In order to surmount the barrier and to obviate the difficulty thus 
presented, plaintiff attacks this section of the law, relating to agricul- 
ture, as unconstitutional and void. He says its provisions are unrea- 
sonable and impossible of fulfillment. But we are unable to agree with 
the plaintiff in this position. The reasons underlying the passage of the 
statute in question are fully stated with approval and supported by the 
citation of several authorities in Fertilizer Works v. Aiken, 173 N.C. 
398. We need not repeat here what has so recently been said in that 
opinion. There is nothing in the act which impairs the right of con- 
tract, and we think it is constitutional. Fertilizing Co. v. Thomas, 181 
N.C. 274. 

Affirmed. 


Cited: Swift v. Etheridge, 190 N.C. 164; Swift and Co. v. Aydlett, 
192 N.C. 339, 346. 


(340) 
L. P. TYREE, ADMINISTRATOR vV. GEORGE C. TUDOR, Er AL. 
(Filed 19 April, 1922.) 


1. Automobiles — Negligence — Principal and Agent—Father and Son — 
Recklessness of Driver—Notice to Owner—Evidence. 

Where the owner of an automobile has authorized his 16-year-old son to 
drive therein a young girl of about the same age to a dance in the coun- 
try, and there is evidence that his reckless driving has proximately caused 
her death, further evidence that the son had recently thereto been convict- 
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ed of reckless driving in police courts, and that the father had arranged his 
fine, and also the reckless driving of the son on the occasion of the death, 
are competent at tending to show that the father uad full notice of the 
recklessness of the son in driving automobiles, and of his own actionable 
negligence in permitting his son to use his automobile at the time in 
question. 


2. Automobiles — Negligence — Contributory Negligence — Evidence -—— 
Guests. 


Where a young girl, something less than 16 years of age, has been killed 
by the reckless driving of her escort, about the same age, in returning at 
night from a dance, when the latter was intoxicated and racing with others 
on the country improved highway, striking another car and deflecting his 
own, while going about sixty miles an hour, through a wire fence, taking 
down several posts and throwing his car bottom upwards in a field, the 
previously expressed desire of the deceased to return at a fast speed and 
her desire to get home before her friend who was staying with her, so that 
her mother would not suppose she was riding after the dance had ended, 
is not sufficient to sustain the defense of contributory negligence, or bar the 
plaintiff’s right of recovery. 


38. Same—Acquiescence. 

For a young girl riding in an automobile as a guest to have imputed to 
her the negligence of the driver, upon the issue of contributory negligence, 
there must be sufficient evidence that she had control over the machine or 
over the acts of the driver, and her acquiescence in the method or manner 
of his driving is not alone sufficient. 

4. Negligence—Contributory Negligence—Burden of Proof. 

The burden of proof of contributory negligence is upon the defendant re- 

lying thereon, and on this trial: Held, the evidence was insufficient. 
5. Appeal and Error—Verdict—Damages. 


The amount of the verdict for damages for the negligent killing of the 
plaintiff’s intestate is not reviewable on appeal. 


Stacy, J., dissenting. 


AprpEAL by defendants from Long, J., at September Term, 1921, of 
ForsyTH. 
This case was before the Court, 181 N.C. 215, where the facts are 
fully stated. 
Bynum Tudor, son of the defendant George C. Tudor, at the time 
the plaintiff’s intestate was killed in the automobile wreck, was some- 
thing over 16 years of age, living with his father under his care 
(841) and custody. The father was the owner of two automobiles, kept 
on his premises, and which he permitted h's son to drive at his 
pleasure, sometimes alone and at other times with the family. 
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On 19 June, 1918, at a dance for young people at the Country Club 
on the concrete road three miles west of Winston, Bynum Tudor invited 
Ruth Tyree, the plaintiff’s intestate, a young girl something under 16 
years of age, to go to the dance with him. It is admitted, and was in 
evidence, that he first asked his father for the large car (which was the 
Hudson touring ear), but his father directed him to take the Buick Six 
roadster, which was a small car owned by his father. Just before going 
to the dance liquor was secured by George Tudor, an elder brother of 
Bynum, who was also a minor in the home of his father, which was 
placed in the Buick roadster. On the night prior to the dance a quart 
of liquor was in the office of the father, George C. Tudor, and his son, 
George C. Tudor, Jr., stated that it was for the dance. Drinks were 
given from this liquor to other young men before they went to the 
dance, and also after their arrival at the dance Bynum Tudor, who was 
handing the liquor around to the boys, and his brother put some of the 
liquor in the punch bow] prepared by chaperones for the young people 
to drink, and when, during the progress of the dance, Bynum Tudor 
was requested by one of his friends to walk across the floor he gave as 
an excuse that he was too dizzy. 

It is also in evidence that just prior to going to the dance, and while 
the young men were assembling at the drug store, Bynum Tudor, who 
had purchased bottles to put the liquor in, hearing an automobile back- 
ing out of an alley, made the statement that “If they outrun me tonight, 
damn if they have not got to go some.” After the liquor at his father’s 
house had been secured and put in the automobile, and while the young 
people were assembling at the drug store, Bynum Tudor driving his car 
along the street saw one of the young men, to whom he called, “I have 
got it,” and taking the young man down on a back street he gave him a 
drink from the liquor in the car. With the liquor stored away in the 
automobile, he called at the home of Miss Ruth Tyree and carried her 
from her father’s home to the dance at the Country Club. Her remains, 
torn, bruised, and lifeless were brought back to this home the next day. 

During the progress of the dance Bynum Tudor, who did not dance, 
was racing up and down the road extending from Winston to the Coun- 
try Club at a speed estimated at from 50 to 60 miles an hour, some- 
times racing other automobiles and sometimes motorcycles. 

It is also in evidence that about a month prior to this time Bynum 
Tudor, driving this same car, was racing with two other cars along the 
road from the Country Club to Winston; that two weeks prior to this 
time he had been indicted in Greensboro for violation of the automobile 
law, and his father had compromised the indictment; that on 
Sunday, two days prior to this action, he again violated the au- (342) 
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tomobile law by reckless driving on the street in Winston, and had 
been tried the following day in the police courts, and his father had 
paid the fine, and the very next night his father had permitted him to 
take the car with this young girl in it to the dance. 

It is further in evidence that this dance lasted until about 1 a.m., and 
Bynum Tudor was one of the last to leave. In this Buick roadster, be- 
sides himself as chauffeur, was his older brother George, also a minor, 
and Miss Ruth Tyree. Another one of the young girls attending the 
dance testified that just before they started to leave for Winston she 
came to the car to speak to Ruth Tyree and found the fumes of liquor 
on him so strong that she shuddered and drew back. Bynum started 
back to Winston driving the car at a speed estimated by witnesses as 
between 50 and 60 miles per hour, with the sparks flying out from the 
manifold 7 or 8 inches long, passing car after car on this crowded 
thoroughfare, which was filled with cars coming back to the city, and 
in a race with Finley Horton, who immediately preceeded him to the 
city, with whom he had made an agreement just before leaving the 
club to have a race. As the Tudor car approached Lovers’ Lane, which 
was a public road extending from the Country Club, and immediately 
behind the high-powered car driven by Fin Horton in this race, Bynum 
turned too quickly in passing Martin Goodman’s car striking the hub 
caps on the front wheel on the Goodman car, side-swiping and bending 
straight the bumper of that car. The Tudor car with its occupants was 
hurled over a barbed wire fence into an adjoining field, the car upside 
down, himself and brother severely injured, and with the almost life- 
less body of Miss Tyree terribly disfigured hanging on the barbed wire 
fence. The speed at which he was running when he side-swiped the 
Goodman car was such that his car cut off 4 locust posts 4 to 6 inches 
in diameter as it was hurled into the field. The almost lifeless body of 
Miss Tyree hanging on the strands of the barbed wire fence, was in 
such a mangled condition that one of the young :nen fainted in attempt- 
ing to remove it, and when taken to the hospital, where she died almost 
immediately, her body was in such a horrible condition that the hospital 
authorities would not permit her parents to see it. 

The road was an improved highway, 50 feet wide, of which 20 feet in 
the center was concrete and 15 feet on each side, where the accident 
occurred, was a dirt road. Martin Goodman was driving on the right- 
hand side of the road and on the concrete near the edge. The Tudor 
car came up from behind without blowing the horn or giving any signal 
of its approach, and when it struck the Goodman car was running ap- 
proximately 60 miles an hour. 
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Upon this record the jury answered the issues in favor of the 
plaintiff, and assessed the damages at $15,000. Judgment and ap- (848) 
peal by defendants. 


O. O. Efird, Jones & Clement, and Swink & Hutchins for plaintiff. 
Manly, Hendren & Womble, Parrish & Deal, and Holton & Holton 
for defendants. 


Cruark, C.J. This case was before us, 181 N.C. 215, upon facts 
substantially the same as in this appeal, and the Court held in an unani- 
mous opinion that “Where the owner of an automobile has his son to 
operate it as his chauffeur, both for business purposes and for the com- 
fort and pleasure of his family, and there is evidence that he has given 
his permission for that son, just over 16 years of age, to use it in escort- 
ing the plaintiff’s mtestate, a young girl of about the same age, to a 
dance, it is sufficient, upon the question of the agency of the son, to 
bind the father for negligence which proximately caused the death of 
the plaintiff’s intestate when returnmg from the dance in the automo- 
bile”; also, that “It was the duty of the father not to entrust the safety 
of the young girl to his son unless he knew that he was careful and 
prudent in the operation of the machine, and he is responsible in dam- 
ages for the death of the plaintiff’s intestate proximately caused by his 
son’s negligence in driving the machine while acting as an escort.” 

On this second trial, the evidence was much strengthened for the 
plaintiff by the testimony that about a month prior to the time of this 
occurrence the chauffeur, Bynum Tudor, had been driving this same 
car, racing with other cars along this same road between the Country 
Club and Winston-Salem; that two weeks prior to this time he had 
been indicted in Greensboro for violation of the automobile law, and 
his father, George C. Tudor, the defendant, had arranged the indict- 
ment; that on Sunday, two days prior to this occurrence, this 16-year- 
old son had violated the automobile laws by reckless driving on a street 
in Winston, and on the following day had been tried in the police court 
and his father, the defendant, had paid the fine. This was the very day 
before this lamentable occurrence. The father, therefore, had full notice 
of the reckless character of his son as a chauffeur, and his unfitness to 
be trusted in charge of an automobile, especially on an occasion of this 
kind involving the safety and life of a young girl. 

There was, besides, on this trial, evidence of liquor being in the ear, 
its distribution by the chauffeur and his older brother, also in the car, 
and the defendant’s brief stresses the evidence that the chauffeur him- 
self (though denied by him under oath) on that occasion was drinking, 
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if not intoxicated. There was much evidence, uncontradicted, of the 

disregard of the law, not only in reckless driving and speeding 
(344) far in excess of that forbidden by law, but according to the 

brief of defendant’s counsel, of a violation of law against driv- 
ing an automobile while being intoxicated. For these acts of negligence 
the defendant was responsible both for having placed his son in charge 
of the car and by reason of his liability for the negligence of his agent. 

The plea of contributory negligence is thus set out: “Said Bynum 
Tudor undertook to pass one or more of said cars and to reach the 
home of plaintifi’s intestate in advance of her guest, and that the rate 
of speed at which he was driving and his effort to pass cars were due 
entirely to the request of plaintiff's intestate; and the said plaintiff’s 
intestate at all times acquiesced in and approved the method and man- 
ner of driving of Bynum Tudor, and these defenclants plead as contrib- 
utory negligence in bar of plaintiff’s recovery the aforesaid acts and 
conduct of plaintiff’s intestate.” 

It is not alleged, nor is there any proof tending to show that the un- 
fortunate victim of this accident was an employee, or had any control 
whatever, or attempted to exercise, by any act, any control whatever 
over the operation of the car. The burden was upon the defendants to 
sustain the plea of contributory negligence by the greater weight of the 
testimony, and there is a want of any evidence sufficient to be consid- 
ered by the jury, who, however, have negatived it. C.S. 528; Cogdell v. 
Rh. #., 182 N.C. 855 (Walker, J.); Watson v. Farmer, 141 N.C. 454; 
Wright v. R. R., 155 N.C. 329 (Allen, J.). The only proof offered was 
the testimony of George C. Tudor, Jr., the brother of the chauffeur, 
that on the way home Ruth Tyree asked Bynum Tudor to “get her 
home in a hurry in order to get there before Miss McKinsey, because 
if she did not get home before Miss McKinsey did her mother would 
think she had been riding after the close of the cance.” This was prop- 
erly excluded by the judge. It did not show any control of the car, or 
any request for an excessive speed, or tend to show that the request was 
the proximate cause of the death of this young girl. It was a perfectly 
reasonable request, and was not competent in ary way to support the 
charge that the deceased was responsible or that the remark caused the 
occurrence. 

But it is said that the following evidence, which was admitted by the 
court, should have that effect: Govan Caldwell testified that about 
three-quarters of an hour before leaving the Country Club for home, 
while the witness and Bynum were talking in the presence of Ruth 
Tyree about having a race with John Casper at a very rapid rate of 
speed, “Ruth said she wanted to go as fast as they had been going,” 
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Bynum said, “Let’s go now,” to which she answered, “No, let’s wait 
until we go home,” and Bynum replied that he would run as fast as 
she wanted to. 

That remark, which was no part of the res geste, Barker v. 

In Co., 163 N.C. 175, though the judge admitted it, and the ex- (345) 
cluded testimony that while in the car on the way home she re- 
quested Bynum to “get her home in a hurry, to get there before Miss 
McKinsey did, otherwise her mother would think she had been riding 
after the close of the dance,” is all the evidence offered to place upon 
the head of this young girl the responsibility of being the cause of this 
terrible disaster! Neither the plea nor the evidence would have Justified 
the jury to come to such a conclusion. To his credit, the boy himself 
did not on his oath make such assertion. On the contrary, in his testi- 
mony he swore frankly, “When I left the Country Club the reason I 
had for driving at the rate of speed I did was that I was going home. 
TY wanted to pass another car —the car Miss McKinsey was in. I pass- 
ed 3 or 4 cars to the best of my knowledge before I came to the Good- 
man car.” He did not try to put the blame on the girl, but like a man 
said he drove fast because he wanted to pass another car. 

There is no evidence that Bynum Tudor knew what car Miss Me- 
Kinsey was in, and the mere request by Ruth Tyree “to get her home 
in a hurry” did not license Bynum Tudor to drive at the terrific speed 
which was a violation of law. Besides, Fin Horton testified that he and 
Bynum had made an agreement to race back home and Bynum had 
offered to bet $5 on the result. 

The jury found upon the issues submitted that: (1) The plaintiff's 
intestate was killed by the negligence of the defendant Bynum Tudor, 
as alleged in the complaint; (2) that Bynum Tudor was the agent or 
servant of the defendant George C. Tudor at the time mentioned in the 
complaint; (3) that the plaintifi’s intestate did not contribute to her 
death by her own negligence, as alleged in the answer; and assessed the 
damages. 

The very able counsel for the defense have presented every possible 
exception, but we do not consider it necessary to elaborate and discuss 
more fully the contentions presented. 

The evidence offered as to the conduct and record of Bynum on that 
occasion and before was not to show his general reputation or character, 
but that he was a reckless driver and, taken in connection with other 
evidence, was proof that his father knew or should have known it. In 
Linville v. Nissen, 162 N.C. 100, it is held that the father would be 
liable for entrusting an automobile to his son if the father knew that the 
son was reckless and incompetent. 
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The evidence of negligence of the defendant is practically uncontra- 
dicted and the reliance of the defendants 1s upon the defense of con- 
tributory ngligence. Notwithstanding that Bynum and his brother 
both testified that Bynum did not drink anything on that occasion, the 

brief of the defendant strenuously insists that he was intoxi- 
(846) cated, and that the young girl was guilty of contributory negli- 

gence in that she did not know this (for there was no evidence 
that she did), and did not get out of the car, which was one of the last 
to leave, at one ’oclock in the morning, three miles from home, and the 
defendant’s brief further stressed the proposition that she was guilty of 
contributory negligence in view of his fast driving because she did not 
get out of the car (running at times 60 miles an hour), and, therefore, 
she and not the defendants is responsible for her death. In Hunt v. KR. 
R., 170 N.C. 442, the Court said: “It is held by the greater weight of 
authority that negligence on the part of the driver of an automobile 
will not, as a rule, be imputed to another occupant or passenger unless 
such other occupant is the owner or has some kind of control over the 
driver. This is undoubtedly the view prevailing in this State. See the 
learned opinion on this subject by Douglas, J., in Duval v. R. R., 134 
N.C. 331, citing Crampton v. Ivie, 126 N.C. 894; both of these discus- 
sions being approved in the more recent case of Baker v. R. R., 144 
N.C. 37. See, also, Bagwell v. R. R., 167 N.C. 611: McMillan v. BR. R., 
172 N.C. 853.” This was quoted with approval in the very recent case 
of Pusey v. R. R., 181 N.C, 142. 

In that case the defendant requested an instruction that the plaintiff 
should have remonstrated with the chauffeur if he was driving too fast 
and have declined to go with him if the driver was drinking, and if he 
did not it was contributory negligence. But the Court held that it was 
not error to refuse such instruction because “Pusey was a guest riding 
for the pleasure of the trip and had no control over the car and noth- 
ing to do with driving it.” 

It has been repeatedly held that for a person to be responsible for the 
operation of an automobile, he must be the owner of the car which is 
operated by some one under his authority and permission, or he must 
have control of the operation of the car, neither of which functions 
could be attributed to Ruth Tyree, who was a mere guest in the car 
which was entirely under the control of Bynum Tudor under the au- 
thority and by the permission of his father. The above proposition is 
sustained by unbroken authority in this State. Araong other cases are 
Linville v. Nissen, 162 N.C. 95; Taylor v. Stewart. 172 N.C. 203; Wil- 
liams v. Blue, 173 N.C. 452; Clark v. Sweaney, 175 N.C. 282; Wilson 
v. Polk, 175 N.C, 490. 
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In Williams v. Blue, supra, the Court said: “If it should turn out 
upon the trial that defendant Fannie A. Blue was exercising no control 
over the machine or chauffeur and was occupying it simply as the wife 
of John Blue and with his consent, then she would not be hable. As to 


the defendant Graham, ... if it should turn out upon the trial that 
he did not assist in directing the operation and course of the 
machine at the time of the collision, he would not be liable.” (347) 


Among the later cases affirming this uniform doctrine of our 
courts is Parker v. R. R., 181 N.C. 103, where, sustaining a verdict of 
$45,000 for damages sustained by a lady riding in her sister’s automo- 
bile where the same defense of contributory negligence was set up, the 
Court said: “As to the contributory negligence, the burden of which 
was upon the defendants, the plaintiff was not driving the automobile, 
but was only a guest or passenger in the car. There is no evidence that 
she had any control over the movements of the car, and the negligence 
of the driver, if there was any, cannot be imputed to the passenger,” 
citing numerous authorities. 

In 2 R.C.L. 207, it is said: “The prevailing view is that where the 
occupant has no control over the driver, even in a case where the rela- 
tion of carrier and passenger does not exist, the doctrine of imputed 
negligence does not apply.” 

In view of the negligence of the father in entrusting this machine 
and the custody of the young daughter of a neighbor to the eare of a 
reckless and incompetent driver, as he knew his son to be, having but 
recently twice obtained his discharge from the law for reckless driving, 
once on the very day before, and in view of the overwhelming evidence 
of the chauffeur’s reckless conduct and violation of law on this and 
previous occasions, it cannot be maintained seriously that the remark 
of the girl in a casual! conversation three-quarters of an hour before 
leaving in the car that she would like fast driving (but which she de- 
clined at that time), and the offered testimony, which was properly 
excluded, that on the way home she said she wanted the chauffeur to 
get home ahead of a certain other car— that these remarks were the 
proximate cause that this car, running perhaps 60 miles an hour, was 
catapulted 36 feet, by striking another car, cutting down 4 locust posts 
4 to 6 inches in diameter, seriously injuring both the young men, de- 
stroying the car, and ruthlessly extinguishing the life of this bright 
young girl, whose safety had been entrusted to their care. This de- 
fense that “the woman and not the man” was to blame has been often 
asserted throughout the ages, but never on slighter foundation, not even 
on that memorable occasion when it was first pleaded by Adam. Gen- 
esis, ch. 111:12. 
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The question of damages was fully discussed before the jury, and 
under a charge which was properly stated, following the uniform deci- 
sions of this Court. Hill v. R. R., 180 N.C. 492, end cases there cited 
by Walker, J. 

The amount assessed by the jury is not reviewable by us, Benton v. 
R. &., 122 N.C. 1009; Cook v. Hospital, 168 N.C. 256, and if it were 
we could not say that the verdict of $15,000 for the untimely death of a 

young girl of about 16 years of age, who was shown to possess 
(348) good health, an excellent character, and more than usual ability, 

was excessive compensation for her death, mder most distress- 
ing and painful circumstances caused by most inexcusable negligence 
on the part of the father and criminal negligence on the part of the 
son, to whose protection and care she had been confidingly entrusted 
by her relatives. 

No error. 


Stacy, J., dissenting: There are several propositions of law, laid 
down in the opinion of the Court, with which I do not find myself in 
accord; and, hence, I am constrained to state briefly the reasons for 
my dissent. 

At the outset it should be observed that the sufficiency of the plea of 
contributory negligence is challenged, for the first time, in the opinion 
of the Court. At no stage of the case, either here or below, has it been 
questioned by any of the parties. Furthermore, giving a liberal con- 
struction to the allegations of the answer, which we are required to do 
under C.S8. 533, I think the plea is fully adequate and entirely sufficient. 
Brewer v. Wynne, 154 N.C. 471; McNinch v. Trust Co., ante, 33. 

“The uniform rule prevailing under our present system is that, for 
the purpose of ascertaining the meaning and determining the effect of a 
pleading, its allegations shall be liberally construed, with a view to sub- 
stantial justice between the parties. This does not mean that a plead- 
ing shall be construed to say what it does not, but that if it can be seen 
from its general scope that a party has a cause of action or defense, 
though imperfectly alleged, the fact that it has not been stated with 
technical accuracy or precision will not be so taken against him as to 
deprive him of it. Bure v. Brown, 104 N.C. 335. As a corollary of this 
rule, therefore, it may be said that a complaint cannot be overthrown 
by a demurrer unless it be wholly insufficient. If in any portion of it, 
or to any extent, it presents facts sufficient to constitute a cause of ac- 
tion, or if facts sufficient for that purpose can be fairly gathered from 
it, the pleading will stand, however inartificially it may have been 
drawn, or however uncertain, defective, or redundant may be its state- 
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ments, for, contrary to the common-law rule, every reasonable intend- 
ment and presumption must be made in favor of the pleader. It must 
be fatally defective before it will be rejected as insufficient.” Blackmore 
v. Winders, 144 N.C. 212. 

Suppose a pedestrian upon the highway had been injured by this ill- 
fated car and Ruth Tyree had not been killed, can it be said and sue- 
cessfully maintained that she could not have been held responsible, 
along with the driver, for such injury, when the speed of the car at 
the time was ‘“‘due entirely to her request”? Clark v. Sweaney, 175 N.C. 
280; White v. Realty Co., 182 N.C. 536. This is the substance of 
the defendants’ allegation of contributory negligence; and, 1f 1t (849) 
be sufficient to render her liable in the supposed case, it ought 
to suffice as a plea in bar of the plaintiff’s right to recover here. CS. 
523, and cases cited thereunder. So much for the sufficiency of the plea. 
I regard the present decision of the Court unfortunate in this respect. 
It will rise up to trouble us in the future. 

I am also of the opinion that the evidence offered by the defendants, 
tending to support their plea of contributory negligence, was competent 
and should have been admitted by his Honor below. Its weight and 
credibility, of course, were matters for the consideration of the jury, 
and not for the Court. Loggins v. Utilities Co., 181 N.C. 227. The books 
are full of cases sustaining recoveries where the evidence of negligence 
was not anything like as strong as that offered to show the contributory 
negligence of the deceased in the case at bar. I do not say the evi- 
dence would or should have been accepted by the jury as true, but it 
was entirely competent, and it was error in the court below not to have 
submitted it to the jury for its consideration. 

It is stated in the opinion of the Court that “Gowan Caldwell testi- 
fied that about three-quarters of an hour before leaving the Country 
Club for home, while the witness and Bynum were talking in the pres- 
ence of Ruth Tyree about having a race with John Casper at a very 
rapid rate of speed, ‘Ruth said she wanted to go as fast as they had 
been going,’ Bynum said, ‘Let’s go now,’ to which she answered, ‘No, 
let’s wait until we go home,’ and Bynum replied that he would run as 
fast as she wanted to.” I do not so understand the record. This evidence 
was excluded. The witness was permitted to give the above testimony, 
in the absence of the jury, and not in its presence, and this only for 
the purpose of incorporating it in the statement of case on appeal. No 
witness was allowed to testify, in the presence of the jury, as to any- 
thing said by the deceased while at the Country Club, or just before 
the fatal accident. All statements made by her, relating to how fast she 
wanted to ride or why she wanted to go at a rapid rate of speed, were 
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carefully excluded. This evidence, as offered by the defendants, went 
to the very heart of their plea of contributory negligence, and it must 
be competent. That which is logically relevant is legally relevant, un- 
less excluded by statutory enactment or some rule of evidence; and 
none has been shown here. It happens, in many cases, that the very 
fact in controversy is whether certain words were spoken and not 
whether they are true or false; and this is our case. “The law may be 
regarded as settled that wherever, for any reason, an extrajudicial state- 
ment is constituently relevant by reason of its bare existence, proof of 
it will be received.” Chamberlayne on Evidence, sec. 2595; Means v. 
R. R., 124 N.C. 574. 
All statements made by the decedent a short time before 
(850) starting on the fatal ride, and all utterances. made by her while 
in the car and only a moment or so before the accident, were 
excluded, though the defendants offered to prove them by disinterest- 
ed witnesses and persons not parties to the action. The defendants 
offered to show by the witness Gowan Caldwell that decedent, while at 
the Country Club, said she wanted to run at the same rate of speed 
that Bynum Tudor had been racing, to which Bynum replied: ‘“Let’s 
go now,” and to which she said, “Let’s wait until we go home.” Also, 
they offered to prove the following by the witness Phil Cranford: “We 
returned from racing with John Casper, and something was said about 
going 60 miles per hour, and Miss Ruth said she wanted to drive 60 
miles per hour, and Bynum said: ‘Let’s go now,’ and she says, ‘No, 
wait until we start home,’ and Bynum says: ‘AIl right.’ Also, defen- 
dants offered to prove by the witness George Tudor, Jr., the following: 
‘Soon after leaving the Country Club she requested that Bynum get 
her home in a hurry in order to get home before Miss McKinsey did 
because if she didn’t get home before Miss McKinsey did her mother 
would think she had been riding after the close of the dance.’ ”’ 

This evidence was offered to establish the allegetion of contributory 
negligence to the effect that Bynum Tudor’s manner and method of 
driving the car was attributable to the direction and request of the 
decedent. 

It was stated on the argument that his Honor excluded this evidence 
under authority of Dowell v. Raleigh, 173 N.C. 197; but, to my mind, 
the instant ruling is not supported by what was saicl in that case. There 
plaintiff’s intestate was driving a wagon along a rough street in the city 
of Raleigh. The king-pin broke, throwing the wagcen and driver to the 
ground and instantly causing his death. The question was whether the 
defective condition of the street or the defective condition of the wagon 
was the proximate cause of the injury. The trial court received evi- 
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dence that decedent had said the king-pin was in a defective condition. 
This Court held that such declaration was inadmissible, as an admis- 
ston, because it was not made by a party to the action or by one in 
privity with him, or as a declaration against interest since decedent, be- 
fore the accident, had no interest to serve or to disserve. 

In the Dowell case, supra, in effect, decedent said: “My wagon is 
defective.” In this case decedent in effect said: “Wait until we go home 
to drive 60 miles per hour,” and “Get me home in a hurry ahead of my 
guest.” The Dowell utterance contained a statement of fact, while the 
Tyree utterance contained no statement of fact, but was, in form, a 
request or an entreaty. The Dowell utterance was offered to prove the 
truth of the matter asserted in it; the Tyree utterance was offered as 
itself constituting a faet in issue. The Dowell utterance was 
offered as evidence of an independent fact; the Tyree utterance (851) 
was offered as the fact itself and not as an admission or declara- 
tion against interest, nor as evidence of an unrelated fact. Herein lies 
the distinction; and it seems to me that the excluded evidence in the 
instant case was clearly competent. 

The request of decedent, made after she and the defendant had start- 
ed on their trip home and immediately before the accident, 1s compe- 
tent for another reason. This was a part of the res geste in that it was 
so closely related to the accident as to form a part of its details. In the 
Dowell case, supra, the Court stated that on an examination of the 
cases apparently opposite it would be found that they were put upon 
the principle (or largely influenced by it), that the declarations, by rea- 
son of the fact that they were made at the very time of the injury, or 
of their being concomitant therewith in some degree, and explanatory 
thereof, became pars rei geste. The instant utterance or request, made, 
as it was, from one to three minutes before the accident, and bearing 
directly upon it, should have been admitted as part of the res geste. 

It is stated in the opinion of the Court that Bynum Tudor did not 
testify that he was speeding at the request of the deceased. How could 
he, when his Honor had ruled that all statements made by her were 
incompetent? He alleges it in his answer, and made every effort to 
establish it by disinterested witnesses. What more could he do? 

Again, in fairness to the defendants, I think it should be said that 
while there is some evidence tending to show that Bynum Tudor was 
drinking on the occasion in question, the overwhelming weight of the 
testimony is that he was not. It is to be regretted, however, that accord- 
ing to his own admission he has taken several drinks recently. This, no. 
doubt, weakened his testimony before the jury. But it is not my 
province to lecture or to criticise; I am only stating both sides of the 
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question. It also appears in the statement of the case that Bynum 
Tudor was racing back to the city with Fin Horton. I think this, too, 
is a misapprehension of the record. 

In the recent case of Langley v. Southern Ry. Co. (S.C.), 101 S.E. 
286, it was held that where an automobile driver in driving an automo- 
bile to a depot, heeded the directions of occupants who wanted to board 
a train, the management of the automobile was the concurrent act of 
driver and occupants, and the negligence of the driver in driving at 
excessive speed was imputed to an occupant precluding recovery from 
the railroad for injuries at crossing. The Court said: “The evidence is 
undisputed that plaintiff’s wishes as to speed were respected and obey 
ed. Clearly, therefore, the evidence was susceptible of the inference that 
she was responsible for the rate of speed at which the automobile was 

being run. It matters not whether she had the ‘right’ to control 
(352) the driver, since it is not disputed that she did in fact control 
him,” 

In 20 R.C.L., p. 165, it is stated: “One riding in a car driven by an- 
other, though a mere guest and having no control over the person driv- 
ing the car may be guilty of such negligence as to preclude a recovery 
for a personal injury resulting from negligent operation of the car, e. 
g., 1f the driver, from intoxication, is in a condition which renders him 
incapable of operating the car with proper diligence and skill, and this 
fact is known or palpably apparent to one entering the car, entering 
or remaining in it, may be held negligence on the part of the guest; 
and, likewise, a guest may be held negligent who consents to stay in 
an automobile when the driver attempts to run it after dark without 
light on an unfamiliar road.” Lynn v. Goodwin, 170 Cal, 112; L.R.A. 
1915 E, 588; Powell v. Berry, 145 Ga. 696; L.R.A. 1917 A, 306, and 
note; Rebillard v. Minneapolis R. Co., 216 Fed. 508; L.R.A. 1915 B, 
953. 

In the note appearing in Ann. Cas., 1916 E, at 263 et seg., the writer 
says: “But the courts have declared certain conduct on the part of the 
occupant to be negligence as a matter of law. Thus it has been held to 
be negligence on the part of the occupant to fail to remonstrate with the 
driver when he is engaged in reckless driving. Jefson v. Crosstown St. 
Ry., 72 Misc. 103; 129 N.Y.S. 233. And it has been held that if the 
passenger was aware that the operator was carelessly rushing into dan- 
ger, it was incumbent on him to take proper steps for his own safety, 
but when the road was strange to the passenger, and there was nothing 
to make him aware of approaching danger, it could not be said as a 
matter of law that he was negligent in failing to call the chauffeur’s 
attention to the danger of the situation. Thompson v. Los Angeles R. 
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Co., 165 Cal. 748; 184 Pac. 809. The occupant of an automobile has 
been held to be guilty of contributory negligence in riding in a motor 
car on a dark night, without lights, over roads which neither the driver 
of the car nor any of the persons with him in the car were familiar. 
Rebillard v. Minneapolis R. Co., 216 Fed. 508; 183 C.C.A. 9; L.R.A. 
1915 B, 953. 

“Continuing to ride in an automobile after knowledge that the chauf- 
feur is intoxicated, has been held to show independent negligence on the 
part of the passenger. Lynn v. Goodwin, 170 Cal. 112; L.R.A. 1915 E, 
588. See, also, Pittsburg R. Co. v. Kephert (Ind.), 112 N.E. 251. And 
in a case wherein it appeared that both the driver and the occupant 
were drunk, the occupant was held to be guilty of independent negli- 
gence. Cunningham v. Ene R. Co., 187 App. Div., 506; 121 N.YS. 
706.” 

There was nothing said in the case of Pusey v. R. R., 181 N.C. 1387, 
which militates against the principles announced in the cases above 
cited. There plaintiff’s intestate was killed because of the alleg- 
ed negligence of the railroad company in maintaining a crossing (353) 
in a defective or unsafe condition; the defense being that the 
driver of the automobile in which plaintiff’s intestate was riding was 
driving at an excessive rate of speed, and that plaintiff's intestate was 
guilty of contributory negligence in failing to remonstrate with the 
driver and acquiescing in the rate of speed. There was no evidence that 
the decedent had any control over the ear, or had anything to do with 
the driving of it, nor was there any evidence that the decedent knew 
that the ear was being operated at an excessive rate of speed. 

In the case at bar it should be borne in mind that the driver of the 
automobile was a boy barely sixteen years of age; that decedent was 
a girl of about the same age; that she was in the high school while he 
was only in graded school; that she was more mature than he; that a 
short time before they started home she, with knowledge that he had 
been driving at that rate of speed, stated she would like to ride sixty 
miles per hour, and the defendant Bynum Tudor had agreed that on 
the return trip he would drive at that rate of speed in accordance with 
her request. Moreover, after they had started home, and only a moment 
or so before the fatal accident, decedent requested the defendant Bynum 
Tudor to overtake a car that had departed ahead of them and to get 
her home before her own guest should reach there. 

Although the decedent was not the owner of the car, and was not 
physically engaged in driving it, at the time of the injury, the above 
testimony raises a strong inference of fact that the car was being reck- 
lessly operated at her request and in accordance with her wishes. 
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It should also be remembered that the relation of guest and _ host, 
which existed here, was the result of an offer on the part of Bynum 
Tudor to take Miss Tyree to the dance, and her acceptance of that 
offer. Subsequently that relationship was altered, in a measure, at the 
request of the guest; the host agreeing to operate the car in a manner 
agreeable to her wishes and in accordance with her direction. The guest, 
therefore, by sharing and participating in the running of the car to an 
appreciable extent, if she really did, necessarily assumed a part of the 
responsibility for its operation; at least, to my mind, the evidence was 
sufficient to submit the question of her contributory negligence to the 
jury. 

Contributory negligence, such as will bar a recovery, is the negligent 
act of a plaintiff, or plaintiff’s intestate, which, concurring and co- 
operating with the negligent act of a defendant, or one acting for him, 
thereby becomes the proximate cause of the injury, or the cause with- 
out which the injury would not have occurred. The same rule of due 
care, which the defendant, or the one acting for him, is bound to ob- 
serve, applies equally to the plaintiff or to the plaintiff’s intestate; and 

due care means commensurate care, under the circumstances, 
(854) when tested by the standard of reasonable prudence and fore- 

sight. O'Dowd v. Newnham (Ga.), 80 8.E. 40. Such contributory 
negligence may consist in doing the wrong thing at the time and place 
in question, or it may result from doing nothing when something should 
have been done. This is the universal rule. 

In answer to the suggestion contained in the majority opinion that 
the view herein expressed is but an effort to put the blame on “the 
woman and not the man,” I am content to reply in the words of Levit- 
icus (19:15): “Ye shall do no unrighteousness in judgment; thou shalt 
not respect the person of the poor, nor honor the person of the mighty; 
but in righteousness shalt thou judge thy neighbor,” 

Upon the record J think the case should be remanded for a new trial. 


WALKER, J., concurring. 


Cited: Robertson v. Aldridge, 185 N.C. 296; Wallace v. Squires, 
186 N.C. 348; Wilkams v. R. R., 187 N.C. 351, 352, 355; Allen v. Gari- 
bald, 187 N.C. 799; Watts v. Lefler, 190 N.C. 724; Taylor v. Caudle, 
210 N.C. 62; Bogen v. Bogen, 220 N.C. 651; Mcilroy v. Motor Lines, 
229 N.C. 514. 
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CORA L. DORSETT v. F. A. DORSETT. 
(Filed 19 April, 1922.) 


Husband and Wife—Marriage—Contracts—Services of Wife—Promise to 
Pay—Quantum Meruit. 


For the wife to recover for services rendered to her husband in his busi- 
ness, or outside of her domestic duties, while living together under the 
marital relation, there must be either an express or an implied promise on 
his part to pay for them; and the relationship of marriage, nothing else 
appearing, negatives an implied promise on his part to do so. 


AppEAL by plaintiff from Webb, J., at December Term, 1921, of 
GUILFORD. 

This action was brought by the wife to recover of her husband the 
sum of $5,400 upon a quantum meruit for services rendered by her 
while they were living together as husband and wife. The complaint 
alleges: 


J. That the plaintiff and defendant intermarried 21 July, 1917, in 
the county of Guilford. 


2. That at the time of their marriage the defendant was in the 
business, in Greensboro, of repairing bicycles, guns, keys, locks, etc., 
and was doing business on Davie Street in the city of Greensboro, in 
a house which he rented for that purpose. 


3. That in November, 1917, after the plaintiff was married, she 
went into the said place of business of the defendant, and besides her 
domestic duties, which she carried on, she rendered service to her hus- 
band by waiting on his customers, made keys, worked on bicycles, guns, 
and other instruments to be repaired which were brought into 
the shop, and other kinds of this character of business; that she (853) 
continued to work for defendant until about 15 November, 1920. 


4. That under the laws of North Carolina she is advised that she 
is entitled to pay for her services rendered the defendant as aforesaid, 
which were worth the sum of $150 per month for the period of three 
years from November, 1917, to 15 November, 1920, amounting to $5,- 
400. 


Wherefore, the plaintiff demands of the defendant the sum of $9,- 
400 and the costs of this action, to be taxed by the clerk. 

The defendant demurred as follows: That it appears from the face 
of said complaint that said complaint does not state facts sufficient to 
constitute a cause of action, for that: 
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1. It appears that at the time when plaintiff alleges she worked for 
defendant she and the defendant were married, that she was the wife 
of defendant, and that they were at that time living together as hus- 
band and wife. 


2. That the complaint shows upon its face that plaintiff’s alleged 
cause of action is upon a quantum meruit for alleged services to defen- 
dant, her husband, at a time when plaintiff anc. defendant were liv- 
ing together as husband and wife. 


The court sustained the demurrer, and dismissecl the action. The only 
exception is to the judgment assigned. 


John A. Barringer for plaintiff. 
King, Sapp & King for defendant. 


CuarK, C.J. This action is based on C.S. 2518, which is as follows: 
“The earnings of a married woman by virtue of any contract for her 
personal services, and any damage for personal injuries or other torts 
sustained by her can be recovered by her suing alone, and such earnings 
or recovery shall be her sole and separate property as fully as if she had 
remained single.” 

This statute was recently construed in Kirkpatrick v. Crutchfield, 
178 N.C. 358, in which we said: “It was felt to be unjust and illogical 
that the husband should recover for labor which the wife had performed 
outside the household duties, and on a contract which she had a legal 
right to make ‘as if single,’ and that when the wife had borne the physi- 
cal and mental suffering of the amputation of her foot and a broken 
arm and other injuries, compensation should go to her and not to her 
husband, who had suffered nothing. The discharge of household duties, 
unending and tiresome, and without limitation of hours, the rearing of 
children, the loving companionship and attentions of a wife, are full 
compensation for her right to support from her husband.” That case up- 

held the right of the wife to maintain an action “by virtue of 
(356) any contract for personal services, and any damages for personal 

injuries,” against a third party. The right of the wife to recover 
her separate earnings, suing alone, was also sustained by Adams, J., in 
Croom v. Lumber Co., 182 N.C. 219. 

In Crowell v. Crowell, 180 N.C. 516, the Court held that the wife 
“might maintain an action against her husband for an assault or other 
personal injury, and in such case recover punitive as well as conipensa- 
tory damages,” saying: “Whether a man has laid open his wife’s head 
with a bludgeon, put out her eye, broken her arm, or poisoned her body, 
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he is no longer exempt from liability to her on the ground that he vow- 
ed at the altar to ‘love, cherish, and protect’ her. Civilization and jus- 
tice have progressed thus far with us, and never again will ‘the sun 
go back ten degrees on the dial of Ahaz.’ Isaiah, 38:8.” 180 N.C. at p. 
524. Crowell v. Crowell was reaffirmed, on rehearing, Stacy, J., 181 
N.C. 66. 

This case presents an entirely new feature. It is not the case of re- 
covery of compensation on a contract against a third party, nor for per- 
sonal injury against her husband as well as others, but whether she 
can recover against her husband as upon contract for services rendered 
without any agreement for compensation. 

It may be essential justice, in many cases, that where a wife has 
rendered services outside the discharge of her household duties that she 
should receive compensation, and she certainly can do so where there is 
such agreement with her husband, but in this case there is no such 
agreement expressed or implied, or even alleged. An implied agreement 
for compensation always depends upon the surroundings and the condi- 
tions attendant upon the rendition of the services. 

In Prince v. McRae, 84 N.C. 675, the Court said: “Whether the 
plaintiff’s services shall be deemed a gratuity or constitute a claim for 
compensation must be determined by the understanding of both parties. 
If they were intended to be and accepted as a gift or act of benevolence, 
they cannot, at election of plaintiff, create a legal obligation to pay.” 
The general principle of a quantum meruit is clearly stated in Winkler 
v. Killian, 141 N.C. 578, in which Hoke, J., said: “It is ordinarily true 
that where services are rendered by one person for another, which are 
knowingly and voluntarily accepted without more, the law presumes 
that such services are given and received in expectation of being paid 
for, and will imply a promise to pay what they are reasonably worth. 
This is a rebuttable presumption, for there 1s no reason why a man 
cannot give another a day’s work as well as any other gift, if the work 
is done and accepted without expectation of pay.” And that case fur- 
ther savs that it is equally well established that where a child resides 
with a parent as a member of the family, “services rendered under such 
circumstances by the child for the parent are, without more, pre- 
sumed to be gratuitous, and no promise will be implied and no (3857) 
recovery can be had without proof of an express and valid 
promise to pay, or facts from which a valid promise to pay is to be rea- 
sonably inferred. This last position is usually considered as an excep- 
tion to the general rule, and in this and most other jurisdictions obtains 
both as to adult and minor children.” 
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This same reasoning, it seems, should apply with equal if not greater 
force where the services are rendered by the wife, though outside her 
household duties, in aiding her husband in the support of the family. 
It is not usual, certainly, that the wife should receive compensation in 
such cases, and obligation of payment cannot arise in the absence of an 
express agreement or such facts and circumstances from which an im- 
plied promise will arise, independent of the mere fact that the services 
were rendered by the wife to the husband outside her household duties. 

The general principle as to implied promises to pay as between mem- 
bers of the family has been thus stated: “Where it is shown that a 
person rendering services was a member of the family of the person 
served, and received support therein, a presumption of law arises that 
such services are gratuitous, and, in such cases, before the person render- 
ing the service can recover, the express promise of the party served 
must be shown, or such facts and services as will autnorize the jury to 
find that there was the expectation by the one of receiving and by the 
other of making compensation therefor.” This has been repeatedly and 
uniformly held by our courts. Among the numerous cases in point is 
Dodson v. McAdams, 96 N.C. 149, in which it is said: “The presump- 
tion against a promise to pay for such labor may be overthrown by an 
agreement to pay for the same, appearing in terms or when there is 
proper proof to establish the same.” In Avitt v. Smith, 120 N.C. 393, 
the Court said: “In ordinary dealings the law imp.ies a promise to 
pay for services rendered by one for another. This presumption may 
be rebutted by the relations of the parties, as father and child, step- 
father and child, and grandfather and child, etc. In the absence of some 
express contract, express or implied, showing an inteation on the part 
of one to charge and the other to pay, the presumption is rebutted by 
the relationship.” Cited, Ellis v. Cox, 176 N.C. 618; Stallings v. Ells, 
136 N.C. 72; Hicks v. Barnes, 182 N.C. 150, and other cases. 

The principle running through all the cases is nowhere better sum- 
med up than by Walker, J., in Dunn v. Currie, 141 N.C. 127: “These 
cases establish the principle that certain relations existing between the 
parties raise a presumption that no payment was expected for services 
rendered or support furnished by the one to the othsar. The presump- 
tion standing by itself repels what the law would otherwise imply, 

that is, a promise to pay for them; but this presumption is not 
(358) conclusive, and may in its turn be overcome by proof of an 

agreement to pay, or of facts and circumstances from which the 
jury may infer that payment was intended by one of the parties and ex- 
pected by the other.” 
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It is true that in none of our cases was the relationship that of hus- 
band and wife, but the principle applies with as full or greater force in 
such a case as in those which have been presented. 

Where the wife has rendered services to a third party, the statute 
gives her a right to recover her earnings for herself without any partic- 
ipation therein by the husband, and she js also entitled to recover 
against her husband, or any one else, for injuries sustained; but we 
have no ease holding (and it would be contrary to the principle laid 
down in the cases we have cited, obtaining as to other relationships 
in the family) that a wife can recover for services rendered to her hus- 
band in the absence of an express agreement or facts and circumstances 
from which a jury can infer either an express promise or the under- 
standing and intention of the parties that the wife should receive 
compensation. 

There are instances where there is not only a matrimonial partner- 
ship between a husband and wife, but a financial or business partner- 
ship; also, where the wife is to receive compensation from her husband 
for services rendered, but in all such cases the business partnership, or 
the liability of the husband to the wife for compensation, must arise 
out of an agreement, not out of the marital relation, ex jure marito, 
which, if it extended to business matters, would make each responsible 
for the debts of the other. 

In this case there was not even allegation of such contract, or of an 
understanding or intention between the parties that the wife should re- 
celve compensation. 

The judgment sustaining the demurrer is 

Affirmed. 


Cited: Hinnant v. Power Co., 189 N.C. 125; Brown v. Williams, 196 
N.C. 250; Etheredge v. Cockran, 196 N.C. 684; Staley v. Lowe, 197 
N.C. 245; Helmstetler v. Power Co., 224 N.C. 824; Ritchie v. White, 
995 N.C. 455; Carlisle v. Carlisle, 225 N.C. 466; Eggleston v. Eggles- 
ton, 228 N.C. 674; Sprinkle v. Ponder, 233 N.C. 317. 
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DAISY EVANS v. JUNIOR ORDER UNITED AMERICAN 
MECHANICS eT AL, 


(Filed 19 April, 1922.) 


1. Beneficial Associations—Insurance—National Councils—-Local Councils 
—Principal and Agent—cCorporations.,. 


Where the national council of a fraternal order, authorized by its char- 
ter “to establish, maintain, control, and regulate a department for the pay- 
ment of funeral benefits to the members of the order,” operated over an 
extensive territory through local councils, such local or subordinate councils 
are agents of the national council for the purposes expressed in its charter. 


2. Same—By-laws—Assessments—Forfeiture. 


Where the national council of a fraternal order writes funeral benefits 
through its local councils under the provisions of its charter and by-laws 
adopted in pursuance thereof, the agency thus created is not affected by the 
provisions of a by-law of the national council under which the local council 
forfeits its membership by not remitting assessments co.lected within stated 
intervals, as against the rights of the beneficiary under a policy of a de- 
ceased member enrolled by the local council, who has died in good stand¢- 
ing therein with his assessments duly paid. 


3. Issues—Pleadings—Insurance~—-Good Health. 


Where it is alleged in defense to an action to recover of a fraternal order 
the amount due the beneficiary as a funeral benefit, that at the time of the 
enrollment of the deceased his health was bad as to certain particulars, 
which avoided the policy, it is not error for the trial judge to confine the 
inquiry to the particulars alleged in the answer, and refuse to submit one 
tendered by the defendant as to the general sound bodily health of the de- 
ceased at that time. 


4. Evidence—Declarations—Beneficial Associations—Beneficiary. 


In an action to recover funeral benefits from a fraternal order, declara- 
tions of the deceased as to his health made subsequently to the time of his 
enrollment, are not admissible as evidence against the beneficiary in his 
action against the benefit society. 


APPEAL by defendants from Long, J., at January Term, 1922, 
(3859) of GUILFORD. 

This is an action by the beneficiary to recover upon an insur- 
ance (funeral or death benefit) policy in the funeral benefit department 
of the defendant, the National Couneil of Junior Orcler United Ameri- 
ean Mechanics. The defendant 1s a corporation, with its principal place 
of business at Pittsburgh, Pa., and maintains and conducts a funeral 
benefit department for the purpose of paying funeral benefits to its 
members. Buffalo Council, No. 202, is a subordinate council of the de- 
fendant, and is and has been continuously enrolled in the funeral bene- 
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fit department thereof since before the plaintiff’s intestate, H. Norwood 
Fivans, became a member of said local council. He became a member 
of said subordinate council several months before his death, which oc- 
curred about 23 February, 1920. His dues and assessments for funeral 
benefits were paid up until the time of his death. He was enrolled in 
the funeral benefit department of the defendant, and Daisy Evans, the 
plaintiff in this case, is his widow, and also his dependent, and there- 
fore his beneficiary. From the verdict and judgment in favor of the 
plaintiff, the defendant appealed. 


R. C. Struduick and N. L. Eure for plaintiff. 
Douglass & Douglass and Murray Allen for defendant. 


Cuark, C.J. Article VII, section 15, of the constitution of the de- 
fendant enumerates the powers reserved to the National Council, and 
subchapter 26 thereof reads as follows: “To establish, main- 
tain, control, and regulate a department for the payment of (360) 
funeral benefits to the members of the order.” 

This is the only section in the constitution of the defendant referring 
to a funeral benefit department, and is the only section granting to 
the defendant the right to establish such department. It appears, there- 
fore, that this department was established for the purpose of paying 
funeral benefits to members of the order, and not for the purpose of re- 
insuring the subordinate councils. Any by-law attempting to make the 
defendant a reinsurer only is contrary to this provision of the constitu- 
tion, and can have no force or effect as against the plaintiff. 

Since the funeral benefit department is formed for the express pur- 
pose of paying funeral benefits to the members of the order, and as 
the defendant chooses to do the funeral benefit business through the 
local councils, it thereby makes the local or subordinate council its 
agent for the purpose. 

In Bragaw v. Supreme Lodge, 128 N.C. 360, the Court cited with 
approval the case of Schunck v. Geigenseitiger Wittwen und Warsen 
Fond, 44 Wis. 875, as follows: “The subordinate lodge acts for and 
represents the defendant in making the contract with the member, 
unless we adopt as correct the idea that the member, by some one-sided 
arrangement, makes a contract with himself through his agent.” 

Whenever a subordinate council makes application for enrollment in 
the funeral benefit department, it is required, under Division VIII, 
section 6, paragraph 3, of the laws of the defendant, to make a pledge 
as follows; “We have adopted, or hereby agree to adopt upon enroll- 
ment of this council in the funeral benefit department, a by-law pro- 
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viding for the payment to the legal dependent of a deceased brother, 
irrespective of the time of membership of the said brother in this coun- 
cil, the full amount received by his council from the funeral benefit de- 
partment, less the cost of preparing the claim, and all other charges 
legally due the council at the time of death.” 

The foregoing law of the defendant requires the local council to 
pledge itself that it will act as the agent of the defendant to distribute 
funeral benefits to members of the order. 

Under Division VIII, section 12, of the laws of the defendant, it is 
attempted to make enrollment of councils in the funeral benefit depart- 
ment optional, but instead of being optional, it is mede obligatory upon 
every council within the State of North Carolina to become enrolled in 
said department or not to be enrolled in any funeral benefit association 
at all. 

The section reads as follows: “It shall be optional with any council 
of the Junior Order United American Mechanics to be enrolled in the 

funeral benefit department as provided hereir., but no council of 
(361) the order shall hereafter be permitted to become members of or 

connected with any so-called funeral benefit. association or or- 
ganization whose business may be to pay funeral or death benefits, and 
which is not connected with and controlled by the National Council, 
Junior Order United American Mechanics of the United States of 
North America: Provided, that the foregoing shall ir. no wise affect any 
state death benefit association now in existence whose activities and 
jurisdiction is now and shall continue to be exclusively confined to such 
states and limited in its membership to members cf the Junior Order 
United American Mechanics.” 

To show further that the subordinate council is a part and parcel of 
the National Council, and that its acts are the acts of the National 
Council even the property of the local council is held in trust for the 
National Council, as appears from Division V, chapter 13, section 6, of 
the laws of the defendant, which reads as follows: ‘‘All funds, moneys, 
and property of whatsoever kind or description accumulated or held by 
any council of the order, state or subordinate, shall be accumulated and 
held solely in trust for and as provided by the National Council, and 
upon the severance of either of said councils from its relations with the 
National Council by disbanding, withdrawal, expulsion, dissolution, or 
revocation of its charter, or by its ceasing to exist as a council of the 
order in any manner, all of said funds, moneys, and property shall 
immediately thereafter revert to the National or State council as the 
case may be, to be held by it for the uses and purposes of the order.” 
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The foregoing shows that the local council has absolutely no inde- 
pendence of its own, and must act, if at all, as agent for the National 
Council, the defendant in this action. 

In Division VIII, section 13 of the laws of the National Council, the 
recording secretary of the local council is expressly made the agent of 
the defendant for the purpose of sending in the names of members of 
the local council to be enrolled in the funeral benefit department, and 
also for the purpose of sending in assessments for funeral benefits to 
said department. The section reads as follows: “Immediately after 
the initiation, reinstatement, or admission by card of a member in any 
council that has already been admitted to the funeral benefit depart- 
ment, if such member possesses the qualifications prescribed in section 
8 of these laws, the recording secretary of such council shall forward to 
the secretary, on blanks provided for that purpose, the name of such 
member in full, his number upon the roll, his age at last birthday, and 
his occupation and address, and the recording secretary shall certify 
that such member is in sound bodily health and free from any disease, 
together with 35 cents if in Class A, or 70 cents if in class B, which 
shall be for the enrollment fee and the assessment of such mem- 
ber for the month in which his name is enrolled in the funeral (362) 
benefit department, and the secretary shall immediately upon 
receipt thereof enroll the name of such member on the roll of his coun- 
cil in the funeral benefit department, and begmning with the date of 
such enrollment and thereafter his council shall be entitled to all 
benefits thereof.” 

Relative to the duty of the recording secretary of the subordinate 
council as to forwarding assessments for members of the funeral bene- 
fit department, Division VITI, section 14, of the laws of the defendant 
reads as follows: Paragraph 1. “On or before the tenth day of each 
month there shall be paid by each council for each member on its roll 
in the funeral benefit department on the first day of the current month, 
a regular monthly assessment as provided by law. It shall be the duty 
of the recording secretary of each council enrolled in the funeral bene- 
fit department to forward such monthly assessment to the secretary on 
or before the tenth day of each month, using blanks furnished by the 
secretary for that purpose, and should such payment not reach the office 
of the secretary by the last day of the month, such council shall there- 
by, ipso facto, be suspended and not entitled to benefits until such sus- 
pension shall heve been removed.” 

In Bragaw v. Supreme Lodge, above cited, at page 359, it is said: 
“To invest the secretary with the duties of an agent and to deny his 
agency is a mere juggling of words. Defendant cannot thus play fast 
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and loose with its own subordinates. Upon its theory the policyholders 
had absolutely no protection. They were bound to make their monthly 
payments to the secretary of the section (local lodge), who was bound 
to remit them to the board of control (Supreme Lodge), but they (the 
assured) could not compel him to remit, and were thus completely at 
his mercy.” 

The Court, in Bragaw v. Supreme Lodge, cited above, at top of page 
360, cites with approval Murphy v. Independent Order of Jacob, 27 
So. 624, in which it is held: “Under a by-law of 2, beneficial associa- 
tion declaring that officers of subordinate lodges shall be agents of the 
body that elects them, and not of the Grand Lodge, the latter cannot 
escape liability on a certificate of membership by reason of the failure 
of the subordinate lodge to do its duty in paying assessments to the 
Grand Lodge.” 

See, also, Carden v. Sons and Daughters of Liberty, 179 N.C. 399; 
Connor v. Odd Fellows, Ibid, 494; Hart v. Woodmen, 181 N.C. 488. 

It follows, therefore, that the objection that the defendant is not 
properly the party defendant cannot be sustained. The by-law that the 
officers of subordinate lodges shall be agents of the lodge that elects 
them and not of the defendant, the National Council, cannot avail, for 

the latter cannot escape liability for the action of the local 
(863) lodges who are their agents to make the collections and forward 

to the national lodge the funds out of which the payments are 
made on these funeral benefit policies. 

The National Council is the proper party to pursue in this action. 
Gilbert v. Dalton Council, 25 Ga. App. 181. 

The defendant in its answer alleged that the said H. Norwood Evans, 
when he became a member of Buffalo Council, No. 202, “was not in 
sound bodily health, but was afflicted and suffering from chronic middle 
ear trouble and chronic mastoiditis, which had demcnstrated itself prior 
to said initiation and enrollment, and that under the by-laws of the 
defendant and said subordinate councils, the defendant was not liable.” 
The court submitted the following issue in the exect language of the 
answer, “Was H. Norwood Evans, at the time he joined Buffalo Coun- 
cil, No. 202, Junior Order United American Mechanics, suffering from 
chronic middle ear trouble and chronic mastoiditis which had demon- 
strated itself prior to the initiation of his name in the funeral benefit 
department of the National Junior Order?” to which the jury answer- 
ed “No.” 

The defendant excepted because the issue was not submitted in these 
words: “Was the said H. N. Evans in sound bodily health at the time 
he was taken into the order,” ete., but the answer set up specifically 
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the particulars in which the health of the said Evans was defective, and 
it would have been an injustice to the plaintiff to have broadened the 
issue into a general inquiry as to the general bodily health of the insur- 
ed. It does not appear that there had been any motion to amend the 
answer in this respect, and certainly there is no record that such motion 
was allowed. The defendant selected its battle ground and the issue was 
fought out in accordance therewith. 

Lastly, the defendant excepted because the court excluded deposi- 
tions as to statements of H. N. Evans made some time subsequent to 
the enrollment of his name in the funeral benefit department of the Na- 
tional Council, Junior Order. 

In 14 R.C.L., p. 1488, sec. 601, in regard to the “Admissions and Dec- 
larations of Insured,” it is said: “It may be laid down as a general 
rule established by the weight of authority, that, where the defense in 
an action on a contract of life insurance is based on the alleged falsity 
of statements contained in the application, admissions, or declarations 
of the insured, whether made before or after the policy was issued, are 
not admissible against the beneficiary, unless they were made at a period 
not too remote in time from the making of a contract of insurance, and 
were of such nature as to be a real probative force in determining the 
truth or falsity of such statements; apparently on the ground that the 
contract of insurance is between the insurer and the beneficiary ; 
that the insured is not a party to the suit; and that the benefic- (364} 
iary has a vested interest in the policy of which he cannot be 
deprived by the insured except by some act in violation of the condi- 
tions of the policy. Where, however, the declarations of the insured, are 
a part of the res geste they are admissible, though their purpose has 
been limited to showing knowledge and not as evidence of the facts 
stated. If the declarations relate to the cause of an accident and death, 
and are a part of the res geste they are also admissible.” After laying 
this down as a general rule, it is added that some courts have held that 
the admissions and declarations of the insured are admissible against 
his beneficiaries in the case of benefit societies because the beneficiary 
has no vested rights though other courts have held that the same rule 
applies to such policies as in the case of an ordinary life policy. 

In Taylor v. Grand Lodge (Minn.), 11 L.R.A. (N.S. 1908) 92, the 
whole subject is discussed in a very elaborate note, and while there is 
some conflict on this point evidently the weight of the reasoning and 
of authority is that the same rule applies as in ordinary life insurance 
policies, and that admissions of the insured, especially when made af- 
ter the date of the policy are not competent evidence against the bene- 
ficiaries therein. We think his Honor correctly followed the better rea- 
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son in excluding the testimony offered of admissions by the insured 
made subsequent to the issuance of the benefit policy. 

In Jones on Evidence, sec. 242, it is said: “It is generally held that 
there is no such privity of interest between an insured person and his 
beneficiary as to admit the declarations of the former in actions on life 
insurance policies.” Certainiy this is almost the unbroken line of de- 
cisions as to ordinary life insurance, and we think, as already stated, 
that while the authorities are divided, in this respect, as to the admis- 
sibility of evidence of this kind on actions on benefit policies, that the 
reason of the thing does not justify any difference as to the admissibility 
of evidence in the latter case. 

There is no controversy as to the amount to be recovered ($500) if 
the validity of the policy is sustained. 

No error. 


Cited: Gurley v. Junior Order, 215 N.C. 794; Gray v. Insurance Co., 
254 N.C. 290. 


(365) 
ROBERT L. SNOW v. HOBART HAWKES. 
(Filed 19 April, 1922.) 


1. Contempt—Courts. 


Contempt of court is not only a willful disregard or disobedience of its 
orders, but such conduct as tends to bring the authority of the court and 
the administration of the law into disrepute, or to defeat, impair, or prej- 
udice the rights of witnesses or parties to pending litigation. 


2, Same—Common Law—-Classification——Statutes. 


Contempt of court is classified at common law as direct contempt, or 
words spoken or acts done in the presence of the court tending to defeat or 
impair the administration of justice, and consequent:al or indirect or con- 
structive contempt, having a like tendency, done at «a distance, and not in 
the presence of the court, and is preserved with its distinction by our stat- 
ute, C.S. 978, 985, in the former of which the offender may be instantly ap- 
prehended and dealt with, and in the latter by a rale issued based upon 
affidavit requiring the suspected party to show cause why he should not be 
attached; and in either instance the guilty person may be suitably punished. 
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$8. Same—Inherent Powers—Legislative Powers, 
The power to punish for either direct or indirect contempt is inherent in 
the court as necessary to its exercise of its other powers, and is a part of 
the fundamental law which the Legislature can neither create nor destroy. 


4. Same—Jurisdiction—Culminating Effect. 


Where a defendant has been liberated on bail by a bond given by him- 
self with his father as surety, in plaintiff’s action to recover damages for 
the seduction of his daughter, and in proceedings as for indirect contempt 
it is found as a fact by the Superior Court judge hearing the same that 
the respondent, the defendant’s father, meeting the plaintiff in another 
state, procured his written agreement to have his pending suit dismissed 
through fear of arrest and imprisonment: Held, the act of the respondent 
in obtaining the writing under illegal duress, was punishable as for in- 
direct contempt of court; and he having submitted to the jurisdiction of 
the court wherein the action was pending, the unlawful scheme, though 
originating in another state, was coextensive with the illegal purpose cul- 
minating in our court, and there punishable. 


APPEAL by respondent from Long, J., at October Term, 1921, of 
SURRY. 

Rule to attach W. A. Hawkes as for contempt. 

The plaintiff brought suit against the defendant to recover damages 
for the seduction of the plaintiff's daughter, and upon proceedings in 
arrest and bail the defendant executed a bond with his father, W. A. 
Hawkes, as surety. Later, the plaintiff and W. A. Hawkes happened to 
meet each other in Hillsville, Va. There W. A. Hawkes compelled the 
plaintiff by threat of immediate imprisonment (in default of bail) to 
affix his signature to a withdrawal of, or an agreement to with- 
draw, his suit against the defendant, then pending in Surry (366) 
County, N. C. Upon plaintiff’s affidavit a rule was served on 
said W. A. Hawkes to show cause why he should not be attached as for 
contempt. The respondent answered the rule, and did not question the 
court’s jurisdiction of his person. Several affidavits were filed, and at 
the hearing his Honor found, in substance, the following facts: 


The plaintiff duly instituted the above entitled action in Surry, where 
the cause arose, and obtained an order for the arrest of the defendant, 
and the defendant entered into bond in the sum of $3,000 with the re- 
spondent as surety. The summons was duly served and the pleadings 
were regularly filed. After the action had been instituted and while it 
was pending W. A. Hawkes met the plaintiff in Hillsville and told 
him that Hawkes and the clerk of the court of Carroll County, Va., had 
found a bill of indictment pending in the court there charging the 
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plaintiff with burning Hawke’s barn some fifteen years before that 
time, and that if the plaintiff did not withdraw the suit pending in 
Surry, Hawkes would have plaintiff arrested before he could leave town. 
Plaintiff could give no bail at Hillsville, and to avoid arrest and im- 
prisonment he signed the paper referred to purporting to be a receipt or 
agreement executed in consideration of $10. The plaintiff can neither 
read nor write, and did not understand the full meaning of the paper. 
The plaintiff is satisfied that his daughter was debauched by the defen- 
dant. W. A. Hawkes for many years has had the general reputation of 
being a blockader, and now has the general reputation of intimidating 
witnesses and parties who appear against him and. of exerting a ce- 
moralizing influence on the entire community in which he lives. His 
general character is bad. 

His Honor further found as a fact that procuring the plaintiff’s sig- 
nature to the paper by the means set out tended by its operation to em- 
barrass and obstruct the due administration of justice in the pending 
suit, and pronounced judgment, from which the respondent appealed. 


J. H. Folger for appellant. 
Carter & Carter for appellee. 


Apams, J. Contempt of court signifies not only a willful disregard 
or disobedience of its orders, but such conduct as tends to bring the 
authority of the court and the administration of the law into disrespect 
or to defeat, impair, or prejudice the rights of witnesses or parties to 
pending litigation. At common-law contempts were classified as direct 
and consequential. Direct contempt may be defined as words spoken 
or acts done in the presence of the court which tend to defeat or obstruct 

the administration of justice; and consequential, or indirect, or 
(367) constructive contempt is an act, having like tendency, done at a 

distance, and not in the presence of the court. The distinction 
between these classes is preserved in our statute law. Acts punishable 
for contempt are set ont in section 978, and acts purishable as for con- 
tempt in section 985 of the Consolidated Statutes. In case of the form- 
er the offender may be instantly apprehended and dealt with, but for 
the latter, ordinarily a rule based upon affidavit is issued requiring the 
suspected party to show cause why he should not be attached. But in 
either instance suitable punishment may be administered. In McCown’s 
case, 1389 N.C. 95, Walker, J., in a learned and comprehensive opinion 
said, in substance, that the power of the courts to punish for contempt 
is a part of the fundamental law; that it is not conferred by legisla- 
tion, being an inherent power which the Legislature can neither create 
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nor destroy; and that it arises from necessity, because it is necessary to 
the exercise of all other powers. And Blackstone characteristically re- 
marks that the process of attachment for contempt ‘must necessarily 
be as ancient ag the laws themselves.” 4 Bl. 286. 

The respondent does not controvert the power of the court to punish 
for contempt, whether direct or constructive; but to the judgment ren- 
dered in the case at bar he interposes two objections. He contends (1) 
that the act complained of is not punishable as for contempt, and (2) 
that if it is, the act was done outside the territorial jurisdiction of the 
court. 

As to the first contention, the instant question is whether the means 
used by the respondent to effect dismissal of the plaintiff’s suit tended 
to impair or prejudice the rights or remedies of the plaintiff, or to de- 
feat the administration of justice. At common law contempt might be 
committed by treating with disrespect the rules or process of the court, 
or by perverting such process to the purposes of private malice, ex- 
tortion, or injustice. 4 Bl. 286. The common-law principle includes 
any attempt to intimidate or willfully and unlawfully to prevent a 
person from instituting or defending an action in any court of record. 
Rapalje on Con., 27 n, 1. To compass the same end our statute in like 
manner provides that every court of record shall have power to punish 
as for contempt any person whose unlawful interference with the pro- 
ceedings in any action shall tend to defeat, impair, impede, or prejudice 
any party’s rights or remedies, and that such power shall extend to all 
cases where before the statute was enacted attachments and proceed- 
ings as for contempt had been adopted and practiced in courts of record 
for the enforcement of remedies or the protection of rights. C.S. 985, 
subsecs. 3 and 7. This principle is applied in numerous decisions. It 
has been held, for example, that a person who presents to the court a 
fraudulent claim for the payment of money, or willfully inter- 
poses a false answer, or decoys a witness or dissuades him from (868) 
attending the trial, or insults, on account of an adverse verdict, 

a juror who has been discharged, or willfully does any other act which 
tends to defeat the rights of any party to a pending action may be 
punished as for contempt. In re Fountain, 182 N.C. 49; S. v. Moore, 
146 N.C. 653; In re Young, 187 N.C. 553; In re Gorham, 129 N.C. 481; 
Ex parte Toepel, 102 N.W. 369; Scott v. State, 109 Tenn. 390. Here 
it may be noted that the last paragraph of section 978 is applicable not 
to constructive but to direct contempt. If the respondent, by the direct 
application of overpowering physical force, had obtained dismissal of 
the plaintiff’s suit, his act would have been no more effective than in- 
timidation or duress by a threat of imprisonment; and the written agree- 
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ment procured under duress, although the court was not in session, was 
unquestionably an act which tended directly to interfere unlawfully 
with the pending suit, and to impair the remedy anc defeat the rights 
of the plaintiff. 

The second objection involves a question of juriscliction, but in our 
opinion it cannot avail the respondent. It is true that the plaintiff’s 
signature to the alleged agreement was procured in Virginia, and that 
the court had no extra-territorial jurisdiction; but since the respondent 
appeared in court, answered the rule, and made his defense the question 
of jurisdiction is material only as it relates to the operation and ulti- 
mate effect of his wrongful act. It is perfectly obvious that the respon- 
dent’s paramount object was to secure dismissal of the plaintiff’s suit 
by fraud, deceit, and imposition on the court. The imposition was to 
be consummated in the county where the action was pending through 
an unlawful scheme which was intended to be not only continuing, but 
coextensive with the illegal purpose, and therefore operative in the 
Superior Court of Surry. The respondent’s act is plainly embraced in 
the provisions of the statute to which we have referred and the mere 
fact of his absence at the time he put the agency in motion cannot 
absolve him from the imputation of constructive contempt. 

There being no error in the record, his Honor’s judzment must be 

Affirmed. 


Cited: Galyon v. Stutts, 241 N.C. 123. 





(369) 


BERNICE W. SUTTON, sy His Next Friend, GEARGE W. SUTTON v. 
MELTON-RHODES COMPANY, Inc. 


(Filed 19 April, 1922.) 


1. Appeal and Error—Objections and Exceptions—Broadside Exceptions. 


Exceptions to the admission of evidence on the trial, which is correct in 
part, without specifying that which is objectionable, are too generally taken 
to be considered on appeal. 


2. Employer and Employee—Master and Servant—-Negligence—Safe Ap- 
pliances—Evidence. 
Where the principle requiring an employer to furnish his employee rea- 
sonably safe tools and machinery with which to perform his services is in- 
volved in the issue as to defendant’s negligence in an action to recover dam- 
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ages for a personal injury, evidence as to the machines in other like fac- 
tories, upon the question of whether the one causing the injury was of as 
safe a character as those approved and in general use, is competent. 


3. Same—Nonsuit—Trials. 


Where there is evidence that a machine at which the plaintiff was in- 
jured while in the course of his employment was not of the kind as that ap- 
proved and in general use for the same character of work, and that an im- 
perfection in the machine caused the injury, a motion as of nonsuit is prop- 
erly denied. 


4. Same—Minors—lInstruction to Employees—Duty of Employer—Warn- 
ings. 

The plaintiff, a boy of fifteen years of age, was employed to work at a 
power-driven machine, and was alleged to have been injured by the negli- 
gence of the defendant, of which there was evidence on the trial, and, 
among other things, that the boy was not instructed by his employer, the 
defendant, as to its proper operation: Held, it was the duty of the defen- 
dant to have previously given to plaintiff such warning and instruction as 
was reasonably required by his youth, inexperience, and want of capacity 
to enable him, with the exercise of ordinary care, to perform the duties cf 
his employment, under the existing conditions, with reasonable safety to 
himself. 


5. Employer and Employee—Master and Servant—Dangerous Instrumen- 
talities—Duty of Master. 


It is the duty of the employer to select a power-driven machine, at which 
his employee is required to work in the performance of his duties, with 
reasonable care and prudence as to its safety, and it is actionable negli- 
gence where the employer has failed to select one that is reasonably safe 
for the work to be done, or one that he knew to be defective, or where he 
should have known it in the exercise of ordinary care, and the defect prox- 
imately caused the injury complained of in the employee’s action. 


6. Same — Contributory Negligence—Questions for Jury—Instructions — 
Trials. 


Where the evidence tends to show that the plaintiff, defendant’s em- 
ployee, has proximately caused the injury alleged by the negligence of the 
defendant in failing to furnish a reasonably safe machine with which the 
plaintiff should do dangerous work, the question of the plaintiff’s contrib- 
utory negligence, if pleaded and relied ou, is ordinarily for the determina- 
tion of the jury, under proper instructions from the court. 


7. Instructions—Presumptions—Appeal and Error, 

It will be presumed, on appeal, that the jury have given the charge of 
the court a fair and reasonable construction, and a charge upon any phase 
of the case must be examined with its own context, and that of the entire 
charge, so as to disclose its real meaning and import. 


AppEAL by defendant from Webb, J., at September Term, 
1921, of GUILForD. (370) 
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The infant plaintiff sued in forma pauperis, and by his next 
friend, to recover damages for an injury sustained by him, at the age 
of 15 years, while operating a moulder in the defendant’s wood-work- 
ing plant, on the ground of the defendant’s negligeace. His foot was 
caught in the belt, carried into the pulley, his knee held by a protrud- 
ing shaft, while the pulley carried the foot on around itself, breaking 
the bones and forcing them through the flesh. He was in the hospital 
seven weeks, and since the injury can get around a step or two at a 
time, using a crutch all the time. The jury answered the issues of negli- 
gence and contributory negligence in favor of the plaintiff, and allowed 
$1,500 as damages. The defendant appealed. 


W. P. Bynum, R. C. Strudwick, and 8S. S. Alderman for plaintiff. 
Shuping, Hobbs & Davis and F, P. Hobgood, Jr., for defendant. 


Waker, J. We will consider the exceptions of the defendant ac- 
cording to the order of their statement in the record. The plaintiff un- 
dertook to show that the moulding machine at which the plaintiff was 
injured while at work with it, was not the kind which was approved 
and in general use in similar mills, and, in order to do so, he offered 
considerable testimony, some general and some special in character, 
which is set forth by questions and answers in the case. It is stated 
that to all of said questions and answers the defencant objected. But 
in this form, the objection is entirely too general, as the record shows. 
It was taken to a mass of evidence, each exception referring to a page 
or more of evidence, some of which is undoubtedly competent. No 
question or answer was singled out and alleged to be incompetent, nor 
was any of these objections directed to any specific part of this testi- 
mony. Such an exception will not be considered. Barnhardt v. Smith, 86 
N.C. 473; S. v. Ledford, 183 N.C. 714, 722; Bure v. Kennedy, 164 N.C. 
290, 300. But an examination of this evidence, if oojection had been 
properly taken to it, will disclose that 1t was both relevant and com- 
petent. The plaintiff alleged that the particular machine, at which he 
was injured while operating the same, was not such as had been 

approved and was in general use for the purpose to which it was 
(871) being applied; and, besides, that it was in itself a defective ma- 

chine, and in a state of disrepair, and that the angled handle to 
the pressure bar, which ordinarily projected from under the belt and 
allowed pressure to be applied without coming in contact with, or in 
dangerous proximity to, the belt, had been broken off and negligently 
allowed to remain in that condition, leaving a straight bar entirely 
under the belt and dangerously located so that pressure could not be 
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applied without bringing the foot into contact with, or too near to the 
moving belt; and further, that the machine was defective and unsafe 
in that the weight was too light to perform its intended function. 

The testimony of the witness referred to in assignment one, as to 
the kind of moulder in approved and general use and the respect in 
which the machine causing the injury differed therefrom, was compe- 
tent. There was no evidence in the record that any machine other than 
the kind described by the witnesses as being in general and accepted 
use was used by other mills engaged in the same business. 

The evidence objected to under assignments 2 and 3 was that origi- 
nally the pressure bar had a right-angled projection from under the belt, 
upon which projection the foot of the operator could be placed to in- 
crease pressure Without danger of coming in contact with the belt, 
and that this projection had been broken off prior to the injury and 
the pressure bar left straight and entirely under the drive belt, so 
that when pressure was applied to it the operator must insert his foot 
between the bar and the belt moving just above it. This was, of course, 
cempetent and very pertinent to the allegations of the defectiveness and 
dangerous condition of the machine. The only objection we believe the 
defendant could have to this evidence is that it tended strongly to prove 
negligence. That, of course, was not the ground, but as proof of negli- 
gence it was competent. 

The motion to nonsuit was properly disallowed, as there was sufficient 
evidence for the jury upon the question of negligence. It was alleged, 
and there was eivdence to show, that the plaintiff was a boy about 15 
years old, and without experience in the management and operation of 
such a machine, which was somewhat complicated and dangerous to one 
of his age, having no experience or instructions as to how it should be 
operated without danger to himself, or as to how danger in its operation 
could be avoided. It was contended by the plaintiff that the machine 
was defective and unsafe in that the weight on the pressure bar had had 
the set serew, which should have held it in place on the bar, broken off, 
and the weight had been negligently tied on with a piece of wire from 
the scrap pile instead of being properly repaired, and that the defendant 
knew of this condition through its foreman, Fines. 

The question at last was whether the defendant had selected 
the machine with reasonable care and prudence so as to procure (372) 
one which had been approved and was in general use, and had 
used ordinary care to keep it in proper repair, so as to make it reason- 
ably safe for his employee to use it in performing his work, and if the 
employer knew it was defective, or should have known it, in the exer- 
cise of ordinary care, he should have warned the employee of any dan- 
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ger arising therefrom. We held in Ensley v. Lumber Co., 165 N.C. 687, 
and also in Dunn v. Lumber Co., 172 N.C. 129, that it is the duty of 
the master to exercise due care in furnishing his servant with a reason- 
ably safe place to work and reasonably safe and proper machines, tools, 
and appliances with which to do the work, and in the case of youthful 
or inexperienced employees this further duty rests woon him: Where the 
master knows, or ought to know, the dangers of the employment, and 
knows, or ought to know, that the servant, by reason of his immature 
years or inexperience, 1s ignorant of or unable to appreciate such dan- 
ger, it is his duty to give him such instruction and warning as to the 
dangerous character of the employment as may reasonably enable him 
to understand its perils. But the mere fact of the servant’s minority does 
not charge the master with the duty to warn and instruct him if he in 
fact knows and appreciates the dangers of the employment, and gen- 
erally it 1s for the jury to determine whether, urder all the circum- 
stances, it was Incumbent upon the master to giv2 the minor, at the 
time of his employment or at some time previous to the injury, instruc- 
tions regarding the dangers of the work, and as to how he could safely 
perform it. It is the duty of a master who employs a servant in a place 
of danger to give him such warning and instruction as is reasonably 
required by his youth, inexperience, and want of capacity, and as will 
enable him, with the exercise of ordinary care, to perform the duties of 
his employment with reasonable safety to himself, siting 26 Cyc. 1174- 
1178; Turner v. Lumber Co., 119 N.C. 387; Marcus v. Loane, 1383 N.C. 
54; Walter v. Sash and Blind Co., 154 N.C, 323; Fitzgerald v. Furniture 
Co., 131 N.C. 6386; Rolin v. Tobacco Co., 141 N.C. 300; Leathers v. 
Tobacco Co., 144 N.C. 350. See Holt v. Mfg. Co., 177 N.C. 170, and 
Marks v. Cotton Mills, 185 N.C. 287. 

There was sufficient evidence in the case to prove that the moulding 
machine in question was not such as had been approved and was in 
general use; that it was defective, or out of repair; that plaintiff was 
inexperienced in its use and operation, and required instruction as to 
how he should deal with it, and generally that defendant was negligent 
in performing its legal duty toward him as its emp.oyee. As to whether 
plaintiff was himself negligent, and by his want of ordinary care caus- 
ed or contributed to his injury, was manifestly a question for the jury 

under proper instructions from the court. Negligence on his part 
(873) was not so conclusively shown, if shown at all, as authorized a 
nonsuit. 

The charge of the court presented the case to tae jury in all of its 
material phases, and substantially responded to all of the defendant's 
prayers for instructions, so far as they should have been given. The 
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real questions in the case were largely those of fact and the few relevant 
principles were simple in themselves and correctly applied by the court, 
which fully and accurately stated to the jury the legal duty of the 
master to use due care in providing the servant with reasonably safe 
and suitable machinery and a reasonably safe place in which to do his 
work, the measure of this duty being that he shall use ordinary care in 
the performance of it. The charge, in this respect, was not at all in con- 
flict with the rule as laid down in Smith v. R. R., 182 N.C. 290, nor do 
we think the jury could have so seriously misunderstood the charge 
which was in substantial agreement with Marks v. Cotton Mills, 135 
N.C. 287, and the other cases we have cited. 

The particular instruction as to the youth and the experience of the 
plaintiff which is criticised by the defendant’s counsel, must receive a 
fair and reasonable construction, such as we must suppose an intelligent 
and sensible jury would give it, and it must also be examined with its 
own context and that of the entire charge, so as to disclose its real 
meaning and import— and thus considered it was a sufficiently accu- 
rate statement of the law. Besides, we find that the court in one part of 
the charge gave full and explicit instructions to the Jury as to the law if 
they found that the plaintiff had sufficient knowledge of the machine 
and the method of using it, and was apprised of the risk and danger in 
operating it. 

Having considered this case fully, and especially with reference to 
the assignments of the defendant, no error can be found which should 
induce us to disturb the judgment. 

No error. 


Cited: Lacey v. Hosiery Co., 184 N.C. 22; Purnell v. R. B., 190 N.C. 
576; Gibson v. Cotton Mills, 198 N.C. 268; Lane v. Paschall, 199 N.C. 
366; In re Humphrey, 236 N.C. 144. 
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(374) 


B. R. LACY, TREAsuRER v. THE FIDELITY BANK OF DURHAM, DURHAM, 
NORTH CAROLINA. 


(Filed 19 April, 1922.) 


1. Constitutional Law-—Schools—-Statutes—Bond Issues—Terms of Schoo] 
—Governmental Agencies—Counties—State-wide Systems of Schools, 


The provisions of our Constitution, Art. IX, secs. 1, 2, 3, are mandatory 
that the Legislature provide by “taxation and otherwise for a general and 
uniform system of public education, free of charge, to all of the children of 
the State from six to twenty-one years,” etc. and for the continuance of 
the school term in the various districts for at least six months in each and 
every year, recognizing the counties of the State ard designating them as 
the governmental agencies through which the Legislature may act in the 
performance of this duty and in making its measure effective. 


2. Same—State Aid to Counties, 


Chapter 147, Laws of 1921, passed under the provisions of Article IX of 
our State Constitution, with a view of providing a special building fund to 
enable the counties of the State to properly maintain a six-months school 
term, authorizing and directing the State Treasurer to issue $5,000,000 
coupon bonds of the State, sell the same, and from the proceeds advance to 
the several counties of the State a proportionate amount from time to time 
for the purpose of enabling such counties to acquire sites, and to provide 
buildings, equipping, repairing the public school buildings, ete., adequate 
and necessary to maintain a six-months school, is for the maintenance of a 
State-wide school system required of the State Government and imposed as 
a primary duty on the State itself by express provision of the Constitution. 


8. Same—Faith and Credit—Election—Vote by the People. 


Article V, section 4, of our State Constitution, prohibiting the General 
Assembly from “lending the credit of the State in aid of any person, asso- 
ciation, or corporation, except to aid the completion of railroads unfinished 
at the time of the adoption of the Constitution, or in which the State has a 
direct pecuniary interest, unless by a vote of the people,” is an inhibition 
on giving or lending the credit of the State to third persons, individual or 
corporate, and of the kind contemplated in the prcvision; and cannot be 
construed to affect the mandatory provisions of Article IX of the State 
Constitution as to the maintenance of a State-wide school system by legis- 
lative enactment. 


4. Constitutional Law—Interpretation. 

A constitution must be construed on broad and liberal lines to give effect 
to the intention of the people who have adopted it, snd must be considered 
as a whole and construed to allow significance to each and every part, if 
this can be done by fair and reasonable intendment. 


5. Same—Schools—Faith and Credit—Election—Vote of Electors. 


Our State Constitution, Art. VII, sec. 7, prohibiting counties, etc., or other 
municipal corporations from contracting debts or levying taxes except for 
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necessary expenses, unless approved by a majority of the qualified voters 
therein, refers to debts and taxes in furtherance of local measures, and do 
not extend to the provisions of Article IX, relating to a State-wide statu- 
tory measure to enable the various counties to maintain six-months terms 
of public schools, by borrowing and returning a State fund created for the 
purpose, and in accordance with the constitutional express recognition of 
the counties as the governmental units through which the general purpose 
may be affected. 


6. Same—Necessary Expenses, 


The principle upon which the incurring of debts, levying of taxes by 
counties, or other municipal corporations for public schools are not to be re- 
garded as necessary expenses within the meaning or Article VII, section 7, 
of the Constitution, and requiring the submission of the question to and the 
approval of the voters before obligations of this kind are valid, relates to 
cities or towns or special school districts, or to the purpose of providing 
means for maintaining schools for a longer period than the constitutional 
term, or to some school in a special locality has no application to a State- 
wide school system created under a general act passed in pursuance of 
Article IX of the Constitution. 


7. Constitutional Law—Statutes—State System of Schools—-Courts—Jur- 
isdiction. 


While it is held that chapter 147, Laws of 1921, providing for a bond issue 
to aid the counties in building and equipping the schoolhouses necessary for 
the accommodation of the pupils for a six-months term of school, is a rea- 
sonable and valid exercise of the legislative power under Article IX of the 
Constitution, emphasized by C.S. 5758 et seqg., passed in pursuance of section 
15 thereof, making it an indictable offense where there is a willful failure 
to attend the public schools, the principle announcement does not withdraw 
from the scrutiny or control of the court cases where the exercise of the 
legislative authority has been arbitrary and without limit as to the amount; 
or where the school authorities depart from any and all sense of proportion 
and enter on a system of extravagant expenditure, clearly amounting to 
manifest abuse of the powers conferred. 


CoNTROVERSY without action, determined before Devin, J., at 
March Term, 1922, of WAKE. (375) 

From the facts submitted it appears that the General As- 
sembly, with a view of providing a special building fund to enable the 
counties of the State to properly maintain a six months school term as 
required by the Constitution, passed an act, Laws of 1921, ch. 147, in 
which the State Treasurer was authorized and directed to issue $5,000,- 
000 coupon bonds of the State, sell the same, and from the proceeds ad- 
vance to the several counties of the State a proportionate amount from 
time to time for the purpose of enabling such counties to acquire sites 
and to provide for building, equipping, and repairing the public school 
buildings, etc., adequate and necessary to properly maintain a six 
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months school, as contemplated and required by Article [IX of the Con- 
stitution. The reasons and purpose of said enactment being set forth in 
the preamble as follows: 


“Whereas the enrollment of children in the public schools of North 
Carolina has so greatly increased within the past two years that the 
entire school plant in a large majority of the counties must be greatly 
enlarged or rebuilt altogether, and in all counties school buildings are 
inadequate to provide accommodations for the chilcren now attending; 
in many cases large numbers of children being crowded into small 
rooms, too unsanitary for right living, and too small to afford an op- 
portunity for the teachers to give proper instruction to those anxious 
for an aducation; and 

“Whereas the larger type of community school for the rural districts 
should be constructed of a more permanent nature, and planned for a 

larger service in order that the school may serve the community 
(876) more effectively, the construction of a more permanent type of 

school building depending mm most cases absolutely upon the 
State’s opening a way for the counties to secure furids at a reasonable 
rate of interest for erecting school buildings sufficient to accommodate 
the children of school age, and to provide for the normal annual in- 
crease; and 

‘Whereas the smaller towns and consolidated rural districts must pay 
a high rate of interest on bonds they issue, and often experience much 
difficulty in disposing of them at par, and often are without adequate 
machinery for properly handling sinking funds, interest, and retiring 
the bonds.” 


The act then provides that the proceeds realized from sale of the 
bonds in question shall for the purposes indicated be loaned from time 
to time to the different counties in proportionate amounts, on applica- 
tion of county boards of education, such loans to b2 made only when 
approved by the board of county commissioners, and with ultimate ap- 
proval also of the State Board of Education. Said loans shall be endors- 
ed and secured by the vote or votes of the respective county boards of 
education, payable in twenty equal annual installments with interest, 
and at the same rate at which the money is secured by the State on the 
bond issue provided for. And said board of educaticn shall provide in 
its May budget for a special tax, denominated the Special Building 
Fund Tax, sufficient to meet the annual installments payable upon the 
loans so made, and it is further provided that these loans to the coun- 
ties shall constitute a en on any and all school moneys due said coun- 
ties from any special State appropriation, and on all school moneys 
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raised by taxation in the respective counties or school districts which 
may have borrowed of this fund from the county commissioners. Under 
the regulations established by the State Board of Education, pursuant to 
powers conferred by the Constitution and statutes applicable, before 
any loan is made from the fund in question, the county board of edu- 
cation and the board of county commissioners are required to make affi- 
davit that the loan applied for is necessary and required to provide a 
six months school, ete. 

There are various other provisions of the statute, looking to the in- 
tegrity and preservation of this fund and its fair and equitable distribu- 
tion to the several counties according to their needs, but this seems to 
be a sufficient statement to a proper apprehension of the questions pre- 
sented in the record. 

Pursuant to the requirements of the law, the State Treasurer has had 
the bonds in question prepared and has contracted to sell the same to 
defendant at a satisfactory price, the rate of interest being 414 per cent, 
and defendant resists payment on the ground that the act is invalid as 
in violation of Article V, section 4, of the Constitution, which 
prohibits the General Assembly from lending the State’s credit (3877) 
in ald of any association, person, or corporation except in aid of 
unfinished roads or of roads in which the State has a direct pecuniary 
interest, unless the subject shall be submitted to a direct vote of the 
people and approved “by a majority of those who shall vote thereon.” 
And, second, as in violation of Article VII, section 7, of the Constitu- 
tion, which prohibits municipal corporations from contracting debts and 
levying taxes except for necessary expenses, unless approved by a ma- 
jority of the qualified voters therein. 

The court being of opinion that the proposed bond issue would con- 
stitute valid obligations of the State, entered judgment that defendant 
comply with its contract of purchase, and defendant excepted and ap- 
pealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Fuller, Reade & Fuller for defendant. 


Hoxes, J., after stating the case: Sections 1, 2, and 3 of Article IX 
of the Constitution, this being the article on Education, are as follows: 


“SecTION J. Religion, morality, and knowledge being necessary to 
good government and the happiness of mankind, schools and the means 
of education shall forever be encouraged. 
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“Sec. 2. The General Assembly, at its first session under this Con- 
stitution, shall provide by taxation and otherwise for a general and 
uniform system of public schools, wherein tuition shall be free of charge 
to all children of the State between the ages of six and twenty-one 
years. And the chlidren of the white race and the children of the color- 
ed race shall be taught in separate public schools; but there shall be no 
discrimination in favor of or to the prejudice of eitrier race. 


“Sec. 3. Each county of the State shall be divided into a convenient 
number of districts, in which one or more public schools shall be main- 
tained at least six months in every year; and if the commissioners of 
any county shall fail to comply with the aforesaid requirements of this 
section, they shall be liable to indictment.” 


And after making various other provisions in furtherance of the gen- 
eral purpose, the article closes with the following, designated as sec- 
tion 15: “The General Assembly is hereby empowered to enact that 
every child, of sufficient mental and physical ability, shall attend the 
public schools during the period between the ages of six and eighteen 
years, for a term of not less than sixteen months, unless educated by 
other means.” 

A proper consideration of the article will clearly disclose that 
(878) its provisions are mandatory, imposing on the Legislature the 
duty of providing “by taxation and otherwise for a general and 
uniform system of public education, free of charge, to all the children 
of the State from six to twenty-one years,” that the school term in the 
various districts shall continue for at least six months in each and every 
year, and that the counties of the State are recognized and designated 
as the governmental agencies through which the Lezislature may act in 
the performance of this duty and in making its measures effective. In 
various desisions of the Court the importance and imperative nature of 
these constitutional provisions have been upheld and emphasized. 
Board of Education v. Board of Comrs., 178 N.C. 305; Board of Edu- 
cation v. Board of Comrs., 174 N.C. 469; Collie v. Comrs., 145 N.C. 
170. 

Speaking to the subject in the Granville County case, wherein it was 
held that high schools could well be made a part of the public school 
system, the Court said: “We find nothing in this article of our Consti- 
tution or elsewhere, which in terms restricts the public schools of the 
State to the elementary grades or which establishes any fixed and uni- 
versal standard as to form, equipment, or curriculuxn. On the contrary, 
in view of the prominent placing of the subject in our organic law, the 
large powers of regulation and control conferred upon our State board, 
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extending at times even to legislation of the subject, the inclusive nature 
of the terms employed, ‘to all the children of the State between the ages 
of six and twenty-one years of age,’ together with the steadfast adher- 
ence to this patriotic, beneficient purpose, throughout our entire history, 
it is manifest that these constitutional provisions were intended to 
establish a system of public education adequate to the needs of a great 
and progressive people, affording school facilities of recognized and 
ever increasing merit to all the children of the State, and to the full ex- 
tent that our means could afford and intelligent direction accomplish.” 

And in Collie v. Comrs., supra, wherein it was held that this obliga- 
tion to maintain a six months school (then four) should prevail not- 
withstanding it required a tax levy over and above the limitations on 
amount of taxation elsewhere appearing in the Constitution, Associate 
Justice Brown, delivering the principal opinion, said, among other 
things: “The reasons which induced the people to adopt Article IX are 
set forth in its first section, and they are so exalted and forcible in their 
nature that we must assume that there is no article in our organic law 
which the people regarded as more important to their welfare and pros- 
perity. This conviction is greatly strengthened when we find that the 
only criminal offense defined and made indictable by the instrument is 
one created especially to enforce obedience to its specific commands in 
respect to the establishment of four months schools. In commenting 
upon this, Wr. Justice Avery well says: ‘It is difficult to under- 
stand why this wide departure from the usual course was made, (379) 
unless we interpret it as emphasizing the intent of the framers 
of the Constitution that the officers held subject to this unusual ha- 
bility should have power coextensive with their accountability.’ ”’ 

And in the coneurring opinion, Walker, J., said: “Tt is not for me to 
say, in construing that instrument, whether its provisions make for the 
best interest of the people. I must ascertain the will of the people 
from what they have said—and not from what I think they should 
have said—not meaning at all to imply that they have not spoken 
wisely, and truly expressed their intention. If there is a deliberately 
conceived and carefully stated principle in their Constitution, and one 
which it is perfectly evident they desired to be clearly understood and 
rigidly enforced, it is that embraced in sections 1, 2, and 3 of Article 
IX, in regard to the schooling of the children of the State. They intend- 
ed that the State should no longer be debased or retarded in its 
progress by the ignorance of its people. It is plain that those who wrote 
these sections knew, as any intelligent citizen knows, that the surest 
way to obtain good government, and to enjoy it, is to know how to 
appreciate its blessings and to be able to perpetuate it by a proper and 
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intelligent use of it. When it was, therefore, declared that the people 
must be educated it was just as binding an injunction that the means 
to that end must be supplied by taxation as it was that the counties 
or even the State government should be supported.” 

And these comments are further strengthened bv the fact that a re- 
cent amendment to our Constitution, providing taat the total of the 
State and county tax on property shall not exceed 15 cents on the $100 
value, except when the county property tax is levied for a special pur- 
pose, and with the special approval of the General Assembly, contains 
the exception that the restriction shall not apply tc taxes levied for the 
maintenance of the public schools for the term required by Article IX 
of the Constitution. 

This being the law applicable, we can see no reason against the va- 
lidity of this proposed bond issue, the purpose being to procure funds 
to construct the necessary school buildings for the proper maintenance 
of the six months school term in the various counties of the State. And 
we are not impressed with the objection that the measure is in violation 
of section 4, Article V, of the Constitution, whereby the General Assem- 
bly is prohibited from “lending the credit of the ‘State in aid of any 
person, association, or corporation, except to aid the completion of the 
railroads unfinished at the time of the adoption of the Constitution, or 
in which the State has a direct pecuniary interest, unless by a vote of 
the people.” That, as its terms import, is an inhibition on giving or lend- 

ing the credit of the State to third persons, individual or corpo- 
(880) rate, and of the kind contemplated in the provision, and can have 

no proper application to a bond issue necessary to the lawful 
maintenance of a State-wide school system required of the State Gov- 
ernment and imposed as a primary duty on the State itself by express 
provision of the Constitution. 

Nor can the second objection of appellant be allcwed to prevail, that 
the statute will impose upon the counties of the State an obligation to 
repay the amount of money loaned to them, without a vote of the 
people therein as required by Article VII, section 7, of the Constitution. 
It is said by a writer of approved merit that a constitution shall be con- 
strued on broad and liberal lines, and so as to give effect to the inten- 
tion of the people who adopted it. Black on Interpretations (3 ed.), pp. 
75 and 76. And to that end it is held that the instrument should be con- 
sidered as a whole and construed so as to allow significance to each and 
every part of it if this can be done by any fair and reasonable intend- 
ment. 

Applying the principle, the restrictions contained in this Article VII, 
section 7, which prohibits counties, cities, and towns, or other municipal 
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corporations, from contracting debts or levying taxes except for neces- 
sary expenses unless approved by a majority of the qualified votes 
therein, must be understood to refer to debts and taxes in furtherance 
of local measures and do not extend to a State-wide measure of the in- 
stant kind, undertaken in obedience to a separate provision of the Con- 
stitution, and in which the counties are, as stated, expressly recognized 
as the governmental units through which the general purpose may be 
made effective. 

The position is presented and clearly approved in principle in the 
Collie case, swpra. There and at that time there was, in Article V, sec- 
tion 1, of the Constitution, a limitation on the rate of taxation for gen- 
eral State and county purposes, which at times, and in that instance, 
operated to prevent the maintenance of the public schools for the con- 
stitutional term of four months (since changed to six), and the Court 
held that in order to harmonize the two provisions and to allow each its 
proper significance, the general limitation must yield so as to permit a 
sufficient tax levy to maintain a school for the specified school term 
expressly required by Article IX of the Constitution. In the various 
decisions of the Court in which it has held that the incurring of debts, 
levying of taxes by counties or other municipal corporations were not 
to be regarded as necessary expenses within the meaning of Article VI, 
section 7, of the Constitution, they were either cases of cities or towns 
or special districts, or the purpose was to provide means for maintain- 
ing schools longer than the constitutional term, or they were cases of 
some school in a special locality enacted without any reference to main- 
taining a State-wide school system for any specified term, and in which 
the constitutional requirement in question was in no way presented or 
considered. The distinction between local measures of the kind present- 
ed in the decisions referred to and that in the instant case, was 
foreshadowed in Comrs. v. State Treasurer, 174 N.C. at p. 141. (381) 
That was a case in which it was sought to impose upon the 
counties of the State the expenses of a strictly localized road system, 
under the exclusive governance and control of the local authorities. 
And in answer to the position that the school authorities of the State 
were advancing aid to local effort the Court said: 

“The suggestion that the State extends its aid in offering educational 
advantages to the people throughout its territory, and that it is at times 
made effective in certain designated localities, to our minds is not appo- 
site to the question decided in this appeal, and not helpful to its proper 
solution. That is recognized and dealt with as a State-wide system un- 
der the control of general State officers, made imperative by special 
constitutional provision; and while aid is at times extended to certain 
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localities where need is pressing, and through the agency of local offi- 
clals, they are acting, as stated, in promotion of the general system and 
are in fact and truth performing official duties to that end.” 

And in Hollowell v. Borden, 148 N.C. 255, a case where the levy of 
a school tax for the city of Goldsboro Graded School without a popular 
vote was disapproved, Associate Justice Brown, distinguishing the deci- 
sion from Collie’s case, supra, said: “There is nothing in the recent de- 
cision of the Court in Collte v. Comrs., 145 N.C. 170, which sustains 
the idea that our public school system is a necessary municipal ex- 
pense. On the contrary, the opinion regards the public school system 
as a State institution, founded on the Constitution and governed and 
controlled by the General Assembly. In order to reconcile clauses of 
the Constitution apparently conflicting, we held in that case that the 
provision for four months school terms was mandatory, and that in 
order to give effect to it the General Assembly could compel the coun- 
ties of the State, when necessary, to disregard the limitation upon tax- 
ation contained in Article V, section 1.” 

While we thus uphold the proposed bond issue as being in the rea- 
sonable exercise of the powers conferred by the Constitution, it must 
not be understood that the exercise of these powers is in all cases arbi- 
trary and without limit as to amount. “They shell maintain one or 
more school terms at least six months in every year” is the requirement 
of the Constitution, showing that this number must be in reasonable 
proportion to the need. And if the school authorities, departing from 
any and all sense of proportion, should enter on a system of extrava- 
gant expenditure, clearly amounting to manifest abuse of the powers 
conferred, their action may well become the subject of judicial scrutiny 
and control. 

But no such condition is presented in this record. On the contrary, 
_ there is every reason to believe and know that the preamble of the pres- 
ent statute is well within the facts and in no way exaggerates the need. 

A position that is emphasized by the fact taat our Legislature, 
(882) under section 15 of Article IX, has in specified instances made it 

indictable where there is a willful failure to attend the public 
schools. C.8. 5758 et seq. 

It would present, indeed, an incongruous and most deplorable condi- 
tion if the General Assembly, having thus provided for a compulsory 
attendance on the public schools, were not allowed to make provision 
also for adequate and suitable housing for the purpose. And we are 
of opinion that the proposed bond issue, with the r2quirement that the 
loans made to the counties be repaid to the State is throughout a con- 
stitutional enactment, and in the reasonable exercise of the powers con- 
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ferred on the authorities to enable them to properly maintain the public 
schools of the State. 

There is no error, and the judgment of the court holding this a valid 
indebtedness is 

Affirmed. 


Cited: Coble v. Comrs., 184 N.C. 355; Provision Co. v. Davies, 190 
N.C. 138; Henderson v. Wilmington, 191 N.C. 279; Tate v. Bd. of Ed., 
192 N.C. 520; Frazier v. Comrs., 194 N.C. 62; Owens v. Wake Co., 195 
N.C. 136; Yarborough v. Park Comm., 196 N.C. 298; Bd. of Ed. v. 
Walton, 198 N.C. 331; Julean v. Ward, 198 N.C. 482; School Comm. v. 
Taxpayers, 202 N.C. 299; Reeves v. Bd. of Ed., 204 N.C. 78; Powell 
v. Bladen County, 206 N.C. 50; Fuller v. Lockhart, 209 N.C. 69; 
School Dist. v. Alamance County, 211 N.C. 223; Moore v. Bd. of Ed., 
212 N.C, 502; Bridges v. Charlotte, 221 N.C. 480. 





ANNIE CLEMMONS v. MALISSA JACKSON ET AL. 
(Wiled 19 April, 1922.) 


1. Trespass—Damages—Equity—Cloud on Title—Actions—Costs—Trials, 


In an action for trespass and for damages the plaintiff, after trial of 
issues as to trespass, etc., may not abandon these contentions upon the trial, 
and have the court consider the action as an equitable one to remove a 
cloud upon the title, and so avoid the payment of the full amount of the 
eosts incident to the litigated issues. 


2. Same—Pleadings—lIssues—Appeal and Error. 


Where, in an action for trespass and for damages, the plaintiff alleged 
title to the locus in que under his deed, and the defendant, admitting this 
paper title, alleged ownership in a part thereof by adverse possession: Held, 
upon the withdrawal of all claims of trespass and the consequent damages, 
it was error to the defendant’s prejudice for the trial judge to regard the 
action as a suit to remove a cloud upon the plaintiff’s title, ignore the 
issues raised by the pleadings, and tax each party with one-half of the 
costs. 


3. Costs—Equity—Cloud on Title—-Statutes. 


Where the defendant disclaims title to lands in a suit to remove a cloud 
thereon, the plaintiff is chargeable with the costs under the express pro- 
visions of our statute, C.S. 1748. 


AppreaL by defendant from Connor, J., at the Fall Term, 1921, of 
BRUNSWICK. 
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The court entered judgment as follows: 


“This cause, coming on to be heard before George W. Connor, judge 

presiding, and plaintiff having in open court announced that she would 

not ask that an issue as to trespass upon the lands described in 

(383) the complaint, nor as to damages, be submitted to the jury, and 

having moved for judgment upon the pleadings that she be de- 

creed the owner of the land described in the complaint, and the court 

being of the opinion that the allegation of ownersiip is not denied in 
the answer: 


“It is, therefore, upon motion of Emmett Bellamy, Esq., and Lorenzo 
Medlin, Esq., attorneys for plaintiff, ordered, considered, adjudged, and 
decreed that the plaintiff is the owner and is in possession of the land 
described in the complaint. 


“The court further finds that the action as now presented is one for 
removal of cloud on title, and that defendant now disclaims title to the 
land described in the complaint; that at a former term of court an order 
of survey was made without objection, and that said survey was made; 
that at a subsequent term this cause was tried by a jury, a verdict ren- 
dered, and same was set aside by the judge presiding, and a new trial 
ordered. 

“It is now ordered by the court that the costs of this action be paid, 
one-half by plaintiff and one-half by defendant.” 

Defendant excepts and appeals. 


Emmitt Bellamy and Lorenzo Medlin for plaintiif. 
Robert W. Davis and S. L. Dosher for defendants. 


Hoxer, J. We are unable to find anything in this record to uphold 
a judgment against defendant for the costs, or any part of it. It ap- 
pears from a perusal of the pleadings that plaintiff filed his complaint 
alleging ownership of a specified tract of land, describing same by 
metes and bounds; that defendants had wrongfully entered on same 
and cut and removed therefrom timber and timber trees, and were 
wrongfully attempting to farm said lands to plaintiff’s damage $50; 
that defendants were insolvent, and unless restrained plaintiff’s loss 
would be irreparable; and asked judgment that plaintiff be declared 
the owner, for $50 damages, and that the defendants be restrained. 

Defendants answered, admitting that plaintiff had a deed for “certain 
lands” from one J. W. Brooks, and denying each and all allegations of 
wrong and trespass alleged against them, and denying that defendants 
are insolvent. Defendants further answered and alleged ownership and 
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occupation under claim of right for thirty years of certain described 
lands, and that defendants lay no claim to any part of the land alleged 
to belong to plaintiff, except so much thereof as may be included in the 
deeds under which defendants claim and occupy, as stated. 

Upon the issues thus made, and apparently at a former term, a sur- 
vey was had by order of court, and the issues arising on the pleadings 
having been submitted to and determined by the jury, the ver- 
dict was set aside by the court and a new trial ordered. In this (3884) 
condition of the record the cause coming on for further hearing 
at the present term, and plaintiff, as appears from his Honor’s judg- 
ment, having stated that she would not insist on an issue as to trespass 
or damages, upon such statement his Honor, treating the action as one 
to remove a cloud from plaintiff’s title, entered judgment of ownership 
in her favor, and that “each party pay one-half of the costs.” 

Having thus far presented and maintained the position that defen- 
dants had wrongfully trespassed upon her property and caused the ac- 
erual of the incidental cost in investigation and thial of these litigated 
issues, plaintiff should not now be allowed to abandon this position and 
tax the cost incurred to defendants’ prejudice without having it in some 
way properly determined that these defendants have wrongfully resist- 
ed her claim. Starr v. O’Quinn, 180 N.C. 92; Brown v. Chemical Co., 
165 N.C. 421. 

It would seem to be a fair interpretation of these pleadings as a 
whole that defendant avers and intends to aver ownership of so much 
of plaintiff’s claim as may be included in the deeds and occupation of 
defendants, and disclaims as to the remainder, and on that interpreta- 
tion an issue 1s raised as to whether the lands contained in plaintifi’s 
deed cover any of the lands claimed and owned by defendant as set up 
and described in the answer. If plaintiff desires to suffer a nonsuit on 
such an issue, she may do so, but in that case she must submit to a 
judgment of the costs incurred in the action. 

Even on the theory that the action may now be properly construed 
as one to remove a cloud from title, if defendant’s answer is to be dealt 
with as a disclaimer of ownership, and the judgment of his Honor so 
treats it, in that case the statute applicable, C.S. 1748, expressly pro- 
vides that the defendant shall not be subjected to costs. 

There is error, and this will be certified that the judgment be set 
aside and the cause further considered. 

Error, 


Cited: Plotkin v. Bank, 188 N.C. 716. 
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R. W. BERRY ev at. v. HYDE COUNTY LAND AND LUMBER COMPANY. 
(Filed 26 April, 1922.) 


1. Pleadings—Contracts—Torts—~-Consistency, 


Where the complaint in an action for damages alleges that the defendant 
wrongfully dug a canal so as to interfere with plaintiff's right of ingress 
and egress to and from his lands, without providing a passway thereto, and 
it appears that the defendant had the right to dig tie canal under agree- 
ment with the plaintiff, which he has set up in his answer, the allegation 
in the replication that the defendant had failed to construct the road as 
agreed is not inconsistent with the allegation in the complaint, upon the 
theory that the former alleged a cause ew delicto aud the latter ex con- 
tractu, the alleged tort being founded upon the alleged breach of contract. 


2. Same—Nonsuit-—Trials, 


Where there is a variation between the complaint alleging a cause found- 
ed upon tort, and a replication alleging it to have arisen ew contractu, the 
former relating to the latter, it is a proper subject for special instruction 
upon the supporting evidence, and not a valid cause for nonsuit. 


3. Instructions—Contracts—Breach—~Damages—Burden of Proof. 


Where there is allegation and evidence of damage to the plaintiff’s land 
and to his crop for the wrongful closing of his ingress and egress to and 
from his land by the defendant, the burden of proof as to the amount of 
compensatory damages is upon the plaintiff, though he may be entitled to 
recover nominal damages for a technical breach of contract, ete, and it is 
required of the trial judge to charge the law relating to the evidence in the 
case with clearness and certainty, so that the jury will not be confused or 
misled, either as to the measure of damages or the burden of proof. 


AppEAL by defendant from Allen, J., at July Term, 1921, of 
(385) Hype. 

Plaintiffs were joint owners of a tract of land containing 
about 525 acres, bounded on the east by the Gibbs canal and on the 
north by the Poplar Ridge road. Defendant entered into a written 
agreement with the plaintiffs by which the defendant acquired the right 
to enter on plaintiffs’ land and to widen, deepen, maintain, and use the 
canal Plaintiffs gave their consent “for the closing by the proper legal 
authorities of Hyde County of the public road known as the ‘Poplar 
Ridge road,’ leading from the Juniper Bay road to the eastern line of 
the canal above mentioned, provided the Juniper Bay road shall be 
established leading from the point on railroad bed to a road where the 
railroad bed crosses it along said railroad bed to a point on or near said 
canal on the Murray farm, and thence on the east side of said canal 
to the point where the Poplar Ridge road above mentioned now crosses 
the line of said canal, and which by the terms of this agreement is to 
be closed.” Plaintiffs alleged that defendant wrongfully dug the canal 
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to a depth of 8 feet and extended its width to 40 feet across the Poplar 
Ridge road and obstructed plaintiffs’ right of ingress and egress, with- 
out providing a passway to plaintiffs’ land; and that defendant has 
thereby impaired the value of the plaintiffs’ land and caused the de- 
struction of their crop. They assess their loss at $6,465. Defendant de- 
nied the material allegations of the complaint, and pleaded the contract 
referred to, and other defenses. Plaintiffs filed a replication alleging a 
breach of the contract by defendant in failing to construct the road as 
agreed. The court submitted four issues, based upon the con- 

tract, the defendant’s alleged breach, and damages to the plain- (386) 
tiffs’ crops and land, and these issues were answered in favor of 

the plaintiffs. Judgment, and appeal by defendant. 


Spencer & Spencer and Clifton Bell for plaintiffs. 
Mann & Mann and Small, McLean, Bragaw & Rodman for de- 
fendant. 


Apams, J. The defendant insists that the complaint and the repli- 
cation are inconsistent; that in the former the cause of action 1s ex 
delicto, and in the latter ex contractu; and that the issues submitted by 
the court relate, not to the tort, but to the defendant’s alleged breach 
of contract. At the trial the defendant tendered issues drafted upon alle- 
gations in tort, and contends here that the plaintiffs have abandoned 
the cause of action stated in the complaint and now rely solely upon the 
replication. It is true, as argued by the defendant, that a party may 
not be allowed in the course of litigation to maintain radically incon- 
sistent positions, or to state one cause of action in the complaint and 
in the replication another which is entirely inconsistent. C.S. 525; Lind- 
sey v. Mitchell, 174 N.C. 458. But in our opinion this principle is not 
available to the defendant as ground either for a nonsuit or for a new 
trial. As we understand the contract, the pleadings, and the evidence, 
particularly the testimony of the defendant’s manager, it was in the 
contemplation of the parties that the defendant should construct or 
cause to be constructed the road called for in the contract; and the 
allegation and contention that the defendant wrongfully interfered with 
the plaintiffs’ right of ingress and egress is ultimately dependent on the 
question whether the defendant complied with its contract as to the 
construction of the road, In the complaint the plaintiffs allege that the 
defendant wrongfully increased the width and depth of the canal, and 
thereby interferred with their nght of ingress and egress “without pro- 
viding plaintiffs with a passway to their land.” Since the plaintiffs 
expressly agreed to the change in the canal, the allegation, when rea- 
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sonably construed, appears to mean that the defendant interfered with 
the right of ingress and egress by failing to construct the road described 
in the contract. In the determination of this ultimate question it is 1m- 
material, so far as the issues are concerned, whether the alleged cause 
of action be referred to technically as ex delicto or ex contractu. We 
think, therefore, that his Honor properly declined to dismiss the action 
as in case of nonsuit. If there is a variance between the complaint and 
the replication, such variance may be a proper subject for special in- 
structions, but is not a valid cause for nonsuit. Edwards v. Erwin, 148 
N.C. 483. 
The defendant, however, is entitled to a new trial for error In 
(387) his Honor’s instructions as to the third ancl fourth issues. The 
burden upon each of these issues was on the plaintiffs. Even if 
the answer to the first and second issues entitled the plaintiffs to nom- 
inal damages, still upon them rested the burden of showing by the 
greater weight of the evidence the quantwm of compensatory damages, 
if any, to which they were entitled. The learned judge who tried the 
case inadvertently failed clearly to define the rule for the admeasure- 
ment of damages as to the crops or the land. For breach of contracts 
or injuries to property the true measure of damages should be set forth 
with such degree of clearness and certainty that tne jury will not be 
confused or misled. 17 C.J. 1061; 8 R.C.L. 661; Coles v. Lumber Co., 
150 N.C. 190; Cherry v. Upton, 180 N.C. 1. Neither the instruction con- 
cerning “serious damage to the crops” nor the instruction concerning 
the “material and serious damage or material depreciation of the value 
of the land” embodies a clear statement of the rule, and it is impossible 
to know whether the damages were or were not properly awarded. The 
jury should clearly understand whether the damages to be assessed on 
the fourth issue are permanent or temporary in chavacter, and in either 
event the proper rule should be applied. Moreover, the fourth issue 
should be framed so as to show definitely, as the evidence and pleadings 
may warrant, whether the damages are permanent or recurring. Ridley 
v. ft. R., 118 N.C. 996; Parker v. R. R., 119 N.C. 686; Brown v. Chem- 
ical Co., 165 N.C. 421. 

It is also doubtful whether the jury comprehended the instruction 
that his Honor intended as to the burden of proof, especially on the 
fourth issue. 

Since a new trial is granted for the reasons assigned, it is unnecessary 
to discuss the several exceptions relating to the admission and rejection 
of evidence. 
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New trial. 


Cited: Lieb v. Mayer, 244 N.C. 616; Niaw v. English, 254 N.C. 420; 
Cline v. Cline, 258 N.C. 300. 


(388) 
G. D. PERRY er at. v. COMMISSIONERS OF BLADEN. 
(Filed 26 April, 1922.) 


1. School Districts — Taxation — Consolidation —Statutes—Nonlocal Tax 
Districts—Elections—Constitutional Law. 

The combination or consolidation of local school tax districts with terri- 
tory that has not voted a special tax for the purposes of schools must fail 
within the provisions of C.S. 5530, whereby the proposed new territory is 
required to vote separately upon the question of taxation, in conformity 
with our Constitution, Art. VII, sec. 7. 


2. Statutes—Interpretation—In Pari Materia—School Districts. 

The various statutes relating to the establishment of local school tax dis- 
tricts with regard to approval of the voters will be so construed by the 
eourts as to harmonize their provisions, when possible, and give to each 
and every one its proper significance, if such can fairly and reasonably be 
done. 


8. School Districts—Consolidation—Statutes—Taxation— Outlying Terri- 
tory—Election—-Constitutional Law. 

The application of the provisions of C.S. 5526, to the formation of new 
local school tax districts without regard to township lines, ete, refers pri- 
marily to instances where new districts are created or formed, as therein 
prescribed, out of territory exclusive of special tax districts, or out of ter- 
ritory having the same status throughout its entirety, in relation to the then 
existing school tax or taxes, so as to give every voter a fair chance, unin- 
fluenced by other considerations, to declare with his ballot whether or not 
he wishes to be taxed for the creation and maintenance of the district pro- 
posed. 


4. Same—High Schools. 
In this case is presented the question of a combination of several local 
school tax districts with a further territory within which no special school 
tax has been voted, C.S. 5530, and the question of the establishment of a 
central high school for a given township, under C.S. 5511, is not presented. 


5. Same—Amendatory Statutes, 


The authority given the county board of education to redistrict the en- 
tire county or part thereof, and to consolidate school districts, ete., C.S. 
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5473, is amended by Public Laws of 1921, ch. 179, providing, among other 
things, for such consolidation of existing districts unJer a uniform rate of 
taxation not exceeding the lowest in any one district, meets the require- 
ments of our Constitution, Art. VII, sec. 7, but to the extent the amendatory 
statute permits consolidation of local school tax districts with adjacent 
territory or local schools that have never voted any tax, the provisions of 
C.S. 5530, must apply so as to permit those living in such proposed new 
territory to vote separately upon the question of tax!ng themselves for the 
purpose. 


6. Same. 


The provisions of Public Laws of 1921, sec. 1, ch. 179, authorizing local 
school tax districts “to vote special tax rates for schools on the entire dis- 
trict according to law” apply to future levies after the consolidation of the 
original districts, or after the unification of the different tax rates have 
been affected in accordance with our organic and valid statutory law in 
pursuance therewith. 


7. Same—Equal Taxation—Debt. 


Where the county board of education, acting under the provisions of C.S. 
5473, amended by Public Laws of 1921, ch. 179, attempt to consolidate a 
local school tax district with nonlocal tax districts, semble, C.S. 5531, 5582, 
would apply, whereunder no such special tax district may be established 
“when it is in debt in any sum whatsoever”: Held, there should be an elec- 
tion held separately for the voters of the new territory to pass upon the 
question of taxing themselves, for the purposes of the proposed district un- 
der the provisions of C.S. 5580. Riddle v. Cumberland, 180 N.C. 321, cited 
and distinguished. 


ApPEAL by plaintiffs from Kerr, J., at the October Term, 1921, 
(889) of BLADEN. 

Civil action to enjoin and perpetually restrain the defendants 
from levying and collceting a special school tax, authorized by a vote 
of the people in a new and proposed consolidated district of what was 
originally three contiguous and adjacent school districts in Bladen 
County, namely, Council, a local tax district, and Carver’s Creek and 
Boggy Branch, nonlocal tax districts. A majority of the voters in the 
two districts last named voted against levying the special tax here call- 
ed in question, but the tax was carried in the entire territory voting as 
a unit. 

From a judgment denying the relief sought and adjudging the tax to 
be valid and legal, the plaintiffs appealed. 


R. D. Dickson for plaintiffs. 
Henry L. Willtamson and J. Bayard Clark for defendants. 


Stacy, J. The faets of this case, briefly stated, are as follows: 
Council, Carver’s Creek, and Boggy Branch have been for many years 
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and were up to 6 June, 1921, when consolidated by the board of educa- 
tion of Bladen County, three contiguous and adjacent school districts, 
occupying and covering a large portion of Carver’s Creek Township, 
which township covers the entire southeastern end of Bladen County 
from the Cape Fear River to the Columbus County Ine. 

In the year 1905 a special tax election for schools was held in the old 
Council District, and a tax of 30 cents on the $100 valuation of prop- 
erty and 90 cents on the poll was voted and carried. This tax, by an- 
other election held in said district in 1920, was increased to 50 cents on 
the $100 valuation of property and $1.50 on the poll. Also, there was 
held in the year 1917 in said old Council District a school bond elec- 
tion and a tax of 15 cents on the $100 valuation of property and 45 
cents on the poll to pay interest, and to create a sinking fund on account 
of said bonds, was voted and carried, which tax has been levied and 
collected annually in said district since that time; the bonds issued by 
authority of said election being due to mature in 1922, one year after 
the date of election herein contested, 

While this was the status of the old Council School District with 
reference to taxes, the Carver’s Creen and Boggy Branch districts had 
never voted a special school tax of any kind prior to the date of the 
election herein contested. 

One 6 June, 1921, the board of education of Bladen County 
combined these three districts into one consolidated district; and (890) 
on the same day it caused to be ordered an election in said con- 
solidated district on the question of voting a special tax of 30 cents on 
the $100 valuation of property and 90 cents on the poll, “to supplement 
the public school fund to be apportioned by the county board of edu- 
cation to said consolidated district,’ which election was held on 18 July, 
1921, and carried by a majority of the voters in the entire territory, 
and this is the election which the plaintiffs contest. 

While the vote in the instant election was taken without regard to 
the former lines of the old school districts, yet, as a matter of fact, a 
majority of those residing im the territory of the original nonlocal tax 
districts of Carver’s Creek and Boggy Branch voted against the levy 
now sought to be enjoined. 

It is conceded that prior to the enactment of Public Laws 1921, ch. 
179, the present consolidated district could not have been formed ex- 
cept as provided by C.S., art. 18, ch. 95; and in Paschal v. Johnson, 
ante, 129, decided intimation is given that where local tax districts are 
sought to be combined and joined with nonlocal tax districts, or non- 
special tax territory, the question should be considered and dealt with 
as an enlargement of districts already existing under C.S. 5530, where- 
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by the outside territory is allowed to vote separately on the proposed 
tax. And such is the holding in Hicks v. Comrs., just decided. 

In construing these different statutes, relating to the same subject- 
matter, as they do, it is our duty to reconcile and to harmonize them, if 
possible, and at the same time to give to each and every one its proper 
significance, if such can fairly and reasonably be done. Cecil v. High 
Point, 165 N.C. 481. 

For the sake of clearness, it may be well to note just here that the 
procedure authorized by C.S. 5526, would seem to refer, and apparently 
was intended to apply, primarily to cases where new districts are creat- 
ed, or formed, in the manner prescribed therein, out of territory exclu- 
sive of special tax districts, or at least out of territory having the same 
status throughout its entirety, so far as concerns the then existing school 
tax or taxes. Under these circumstances every vcter is given a fair 
chance, uninfluenced by other considerations, to declare with his ballot 
whether or not he wishes to be taxed for the creation and maintenance 
of such a district. To allow this section to be called into operation under 
any other conditions would be to introduce differer:t considerations for 
popular approvel in different sections of the district, and this no doubt 
would have a tendency to retard rather than to promote the cause of 
education and the establishment of better schools. At any rate, such 

would seem to be the legislative intent as gathered from a care- 
(891) ful reading of the section. Hicks v. Commissioners, post, 394; 

Howell v. Howell, 151 N.C. 578; Gill v. Comrs., 160 N.C. 177; 
Chitty v. Parker, 172 N.C, 126. In the case at bar different issues were 
being voted upon by different portions of the consolidated district. In 
the old Council District the sole question was not whether the voters 
in that district should continue a special tax for schools, but, for them, 
the success of the election meant a reduction of 2C cents on the $100 
valuation of property and 60 cents on the poll; and for the voters of 
the old Carver’s Creek and Boggy Branch districts it meant the impo- 
sition of an entirely new and special tax. The people in the nonlocal 
tax districts of Carver’s Creek and Boggy Branch were outvoted by 
the practically unanimous vote cast in the old Council District. We do 
not think the Legislature intended that the school law should be exe- 
cuted in this way. 

Possibly it would be well to observe, also, that we are not now con- 
sidering the proposed establishment of a central high school, or high 
schools, in a given township, as provided by C.S. 5511. Woosley v. 
Comrs., 182 N.C. 429. 

We then come to a consideration of C.S. 5473, as amended by Public 
Laws 1921, ch. 179. It will be conceded, at the outset, that the amend- 
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ment of 1921 is somewhat ambiguous and its application is not alto- 
gether free from difficulty. But regardless as to how we may be able 
to adjust its provisions to preéxistnig statutes, in all events, they must 
be made to square with the requirements of the Constitution, or else 
disregarded. Prior to the enactment of this amendment the only pro- 
cedure whereby a specail tax district could be enlarged was under CS. 
5930. This gave the voters residing in the nonlocal tax territory a sepa- 
rate vote on the question. The statute just mentioned provides: “In 
case a majority of the qualified voters in such new territory shall vote 
at the election in favor of a special tax of the same rate as that voted 
and levied in the special tax district to which the territory is contiguous, 
then the new territory shall be added to and become a part of the spe- 
cial tax district. . . . In case a majority of the qualified voters at the 
election shall vote against the tax, the district shall not be enlarged.” 

But Public Laws 1921, ch. 179, sec. 1, provides that county boards 
of education may consolidate local tax districts, including special char- 
tered districts, with other local tax districts having the same or different 
special tax rates, and also with nonlocal tax districts, but the rate on 
any consolidated district created from local tax districts having diff- 
erent local tax rates shall be made uniform by the county commission- 
ers upon the recommendation of the county board of education. Again, 
“no taxpayer in such consolidated district shall be required to pay a 
higher special tax rate than that voted originally in his district.” It is 
further provided that such consolidated districts, as are autho- 
orized by said act, shall be permitted “to vote special tax rates (892) 
for schools on the entire district in accordance with law.” 

This last clause, we apprehend, has reference to future levies after 
the consolidation of the origimal districts and the unification of the dif- 
ferent tax rates have been effected, and not perforce to an election for 
the purpose of accomplishing consolidation and fixing the rate of tax. 
The preceding clause of the act above mentioned undertakes to provide 
for securing uniform rates for consolidated districts, created from local 
tax districts having different local tax rates, and, as now advised, we 
see no inherent objection to this procedure. Paschal v. Johnson, supra. 
A special tax of some rate, in each ease, has already been voted by the 
people of every portion of the district and the uniform rate, to be fixed 
by the commissioners, is not to exceed the minimum tax originally voted 
in any part of the district. The larger tax, previously voted in some 
other portion of the district, may properly be said to include the small- 
er tax; and this, we perceive, would suffice to meet the requirements of 
Article VII, section 7, of the Constitution. 
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But the statute is silent with reference to fixing the uniform rate or 
rates where local tax districts, or special chartered districts, are com- 
bined with nonlocal tax districts. Just here we have experienced some 
difficulty in applying the provisions of this enactment of the Legisla- 
ture. It follows as a matter of course that if the county commissioners 
cannot establish for any consolidated district a rate of tax higher than 
that originally voted in any part of said district, and some part has 
voted no tax at all, then, under the clause requiring that the different 
rates shall be made uniform, it appears that the commissioners, in such 
cases, would be required to reduce the tax to nothing; or, to state it 
differently, in such cases they ipso facto would seem to be without any 
proper authority at all to levy these special uniform taxes throughout 
the entire district. Indeed, this apparently follows as a necessary corol- 
lary, because, under the Constitution and in the manner here provided, 
such taxes may not be imposed without a favorable majority vote of 
all the people affected. Stephens v. Charlotte, 172 N.C. 564; Hollowell 
v. Borden, 148 N.C, 255; Smith v. Trustees, 141 N.C. 148; Rodman v. 
Washington, 122 N.C. 39; Goldsboro v. Broadhurst, 109 N.C. 228. For 
this reason, in cases where local tax districts or special chartered dis- 
tricts are sought to be combined with nonlocal tax districts, we are com- 
pelled to invoke the aid of C.S. 5530, and to deal with the question un- 
der the principle of enlarging a preéxisting district or districts. Paschal 
v. Johnson, supra; Hicks v. Board of Education, supra. 

But if it be contended that the unification of the different tax rates 
applies only to those cases where local tax districts, including special 

chartered districts, are consolidated with other local tax districts 
(393) having different tax rates, then, in those cases where the con- 

solidation involves the combining of a local tax district or spe- 
cial chartered district with a nonlocal tax district, it would seem that 
the provisions of C.8, 5531 and 5532, require observance (Key v. Board 
of Education, 170 N.C. 123), or else there should be an election as con- 
templated by C.S. 5530. 

But defendants contend that under the decisions of Riddle v. Cum- 
berland, 180 N.C. 321, the instant election should be approved and the 
validity of the tax in question upheld. The facts of that case were as 
follows: In 1920 a movement was instituted for the formation of the 
whole of Gray’s Creek Township, Cumberland County, into one town- 
ship high school district, and also into a special tax district for ele- 
mentary schools with a tax rate of not more than 30 cents on the $100 
valuation of property and 90 cents on the poll. Within said township, 
and constituting the same, were five school districts; two with special 
taxes, three without. The petition for said election stated that if said 
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election carried the old special tax districts with their taxes were to be 
abolished, the new rate to take their place; but if said election failed 
the old special tax districts were to remain in existence. The election 
was called on this basis and carried. Several propositions, it will be 
seen, were embodied in this election; but it appears that they were all 
clearly understood and fully comprehended by the voters throughout 
the entire township. However, none of the objects sought to be obtained 
were opposite and antagonistic by which an appeal to conflicting inter- 
ests could be made, as in Hill v. Lenoir Co., 176 N.C. 572, and for this 
reason the election was sustained. Furthermore, with the abolition of 
the special tax districts, which was one of the propositions submitted 
to the voters of the respective districts in said election, the entire town- 
ship was then left in the same condition or status so far as school taxes 
were concerned; and this, it may be said, paved the way for proceed- 
ing under C.S. 5526. While this may have been somewhat irregular, 
yet, it appearing that such procedure in the particular case was free 
from any material harm and, having due and proper regard for sub- 
stance and the accomplishment of results, the election was upheld. 

The distinguishing features between the Riddle case, supra, and the 
case at bar may be stated as follows: (1) The case at bar involves a 
reduction in the tax rate of the old special tax district; not so in Riddle’s 
case. (2) There a township high school (C.S. 5511) was to be estab- 
lished; not so here. (3) In the present case the old special tax district 
has voted bonds and is now in debt on account of same. In Riddle’s 
case there was no bar to abolishing the already existing special tax 
districts, and this was specifically provided for in the eall for the elec- 
tion, C.S. 5332, provides that no special tax district shall be abolished 
when such district is in debt “in any sum whatever.” Hence, the 
conclusion reached in the Riddle case is not permissible here. The (394) 
old Council District, being in debt for bonds previously issued, 
may not be abolished until they are paid. Indeed, the holders of such 
obligations, being creditors, as they are, may insist upon the levying 
and collecting of the amount of taxes authorized at the time of the sale 
of said bonds. Smith v. Comrs., 182 N.C. 149. 

Finally, the pertinent and controlling facts in the instant case are 
substantially the same as those in Hicks v. Commissioners, next case 
post, and for the additional reasons assigned in that opinion — the two 
cases being governed by the same principles — it follows that his Honor 
below was in error in declining to grant the relief sought. This will be 
certified to the Superior Court, to the end that judgment may be enter- 
ed for the plaintiffs on the facts agreed or found. 

Reversed. 
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Cited: Roebuck v. Trustees, 184 N.C. 146; Burney v. Commission- 
ers, 184 N.C. 276; Barnes v. Commissioners, 184 N.C. 326; Coble v. 
Commissioners, 184 N.C. 352; Bd. of Ed. v. Bray, 184 N.C. 486; Vann 
v. Commissioners, 185 N.C. 172; Armstrong v. Commissioners, 185 N.C. 
408; Plott v. Commissioners, 187 N. C. 188; Sparkman v. Commission- 
ers, 187 N.C. 246; Jones v. Bd. of Ed., 187 N.C. 559; Bivens v. Bd. of 
Ed., 187 N.C. 772; Harrington v. Commissioners, 189 N.C. 576; Howard 
v. Bd. of Ed., 189 N.C. 678; Causey v. Guilford Co., 192 N.C. 310; 
Sessions v. Columbus Co., 214 N.C. 639; School Dist. Comm. v. Bd. 
of Ed., 235 N.C. 217. 





F. T. HICKS, W. E. MUSGROVE er at. v. BOARD OF EDUCATION aAnbD 
BOARD OF COUNTY COMMISSIONERS OF WAYNE COUNTY, AND 
OTHER TAXPAYERS. 


(Filed 26 April, 1922.) 


1. School Districts—Creation of Districts—Combination of Districts. 


C.S. 5526, providing for the creation of a special school tax district by 
the county board of education without regard to tcwnship lines, upon an 
election to be held within the proposed district, after notice, etc., refers to 
territory having no special school tax and has no application to the enlarge- 
ment of such district under the provisions of C.S. 55380, wherein one or more 
school tax districts have already been established and there is other con- 
tiguous territory sought to be included which has not voted any special 
school tax. 


2. Same—Outlying Territory——-Vote of the Electors—-Elections. 


Where one or more special school tax districts have been established un- 
der the provisions of our statutes applicable, such districts may not extend 
their territory to include other districts and adjacent territory that have 
not voted a special tax, without the question having first been submitted to 
and approved separately by the voters of the outlying territory, and giving 
them the right to independently determine for themselves whether they shall 
be specially taxed, in the amount proposed. C.S. 5530. The distinction be- 
tween Riddle v. Cumberland, 180 N.C. 321, and Perry v. Comrs., ante, 387, 
and this case, shown and commented upon by Walker, J. 


8. Same—Enlargement of Existing District. 


If proceedings to establish a special school tax jistrict under the pro- 
visions of C.S. 5526, it appeared that therein was included several local 
tax districts already established, and also territory wherein no special tax 
had been voted, and the proceedings were properly instituted by only one 
of these local school tax districts: Held, the proceelings were for the en- 
largement of the petitioning local tax district, and required that the others 
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therein should also have proceeded regularly under the statute and that the 
electors in the proposed part that had not voted a special tax be permitted 
to vote separately upon the question of the contemplated increase for the 
designated purpose. C.S8. 5560. 


4. Statutes, in Pari Materia—School Districts—Special Tax—Elections. 


C.S. 5526, providing for the creation of new local school tax districts, and 
section 5530 requiring the question of an enlargement of an existing special 
school tax district to be submitted separately to the voters of the proposed 
new territory are to be construed in pari materia, and the provisions of 
each are held reconcilable with those of the other. 


5. Same—Taxation—Elections, 


Laws of 1921, ch. 179, providing for the consolidation and adjustment of 
rates of taxation and authorizing the voters of a district so consolidated to 
vote special tax rates for the Schools in the entire district, ete, should be 
construed to harmonize with C.S. 5530, and the provisions of the former 
statute do not affect or impair the requirement of the latter one, that for 
an extension of the boundaries of an existing local school tax district or 
districts, the approval of the tax proposed must first be given by the voters 
in the proposed new and contiguous territory. 


6. Same—Abolition of Districts. 


Under the provisions of C.S8. 5530, a local tax school district may be abol- 
ished by the act of creating a new one of which it is a component part, 
while section 5531 is restricted simply and singly to the abolition of an ex- 
isting district, and so construed: Held, these sections are in harmony with 
each other. 


AppeaL by plaintiff from Cranmer, J., at October Term, 1921, 

of WAYNE. (395) 
Controversy submitted without action under C.S. 626, upon 

the following facts agreed: 


1. Pursuant to section 4115 of the Revisal, a petition signed by 
more than one-fourth of the freeholders within a proposed special 
school district in Wayne County, in whose name real estate in such dis- 
trict is listed on the tax lists for the current fiscal year, was duly pre- 
sented to and endorsed by the county board of education of Wayne 
County, and the board of county commissioners, after thirty days notice 
at the courthouse door and three other public places in the proposed 
district, held an election in accordance with section 4115 of the school 
law, to ascertain the will of the people within the proposed special 
school district, whether there shall be levied in said district a special 
annual tax of not more than thirty cents on the hundred dollars valua- 
tion of property, to supplement the public school fund which may be 
apportioned to the said district by the county board of education, in 
case such tax is voted. 
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The above mentioned petition reads as “ollows, and contains 
(396) signatures of taxpayers from all parts of the district: 


PETITION FOR A SpEcIAL TAX ELECTION 


To the Board of Commissioners of Wayne County: 


We the undersigned freeholders in the county of Wayne, constituting 
one-fourth of the freeholders in the proposed special school district 
included within the following boundaries, to wit: All of Pikeville Town- 
ship, that part of Stoney Creek Township included in the Mt. Carmel 
District, and that part of Buck Swamp Township included in the 
Pleasant Grove District. 

In order to establish at Pikeville a standard high school and to main- 
tain in other sections of the said territory, efficient elementary schools, 
respectfully petition your honorable board for an election to ascertain 
the will of the people within the proposed special school district, whe- 
ther there shall be levied in said district a special annual tax of not 
more than 30 cents on the $100 valuation of property, to supplement the 
public school fund which may be apportioned to said district by the 
county board of education in case such special tax is voted. 


2. Several years ago the town of Pikeville, including the surround- 
ing territory, voted for a special tax district which was established and 
still exists. In December, 1919, Mt. Carmel voted for a special tax 
school district, which was established and still exists. The said propos- 
ed special school district includes the present Pikeville School District, 
the Mt. Carmel School District, and also includes the contiguous terri- 
tory of Pleasant Grove School in Buck Swamp Township, Taylor’s 
School, and the whole of Pikeville Township. The new territory includ- 
ed within the proposed special school district has rever heretofore voted 
for a special school tax district, and there is at present no such school 
district therein. 


3. That all procedure required by C.S. 5526 (which is a part of Rev., 
4115), leading up to the election was duly complied with, and the elec- 
tion thereunder was duly and regularly held on Saturday, 8 October, 
1921, at which time there was a majority of the votes cast in favor of 
the proposed special school district. At said election all the qualified 
voters within the present Pikeville School District, the Mt. Carmel 
School District, and the new territory were allowed to vote. 


4. That a majority of the committee or trustees of the Pikeville 
Special School District or of the Mt. Carmel School District did not 
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request in writing that the county board of education may enlarge the 
boundaries of those special school districts which had been established. 


). A few days prior to the election a number of the taxpay- 
ers In the new territory in the proposed special school district (397) 
conferred with counsel with reference to obtaining a restraining 
order against the holding of said election, and in a conference between 
the plaintiffs and counsel for defendants it was agreed that the restrain- 
ing order should not be applied for, and that at the October term of the 
Superior Court of Wayne County a controversy without action should 
be submitted to the court to determine the question as to whether or not 
the said election is legal or illegal, and it is further agreed that if the 
court shall hold the election illegal, then said election shall have noth- 
ing to do with any further steps that may be taken towards the crea- 
tion of another district, but shall be canceled the same as if it had not 
been ,held. It is further agreed that nothing herein shall affect the mght 
of either party to appeal and have the matters in controversy fully 
litigated and determined by the Supreme Court. 


6. The plaintiffs contend that the purpose of the petitioners for the 
establishment of the proposed special school district 1s simply to en- 
large the boundaries of the present Pikeville Special Tax District, and 
that said election should have been held as provided for by section 5530 
of the Consolidated Statutes of 1919 (which is part of section 4115 of 
the Revisal of 1908, and referred to by the board of county commis- 
sioners as section 4115 of the school law), and that at said election the 
residents now within the Pikeville Special Tax District should not have 
been permitted to vote, and that only the qualified voters in the said 
new territory should have been allowed to vote at the election, and that 
since all the qualified voters in the proposed special school district were 
permitted to vote at the election which was held, that, therefore, said 
election was illegal. 


7. The defendants contend that this special school district (which 
district happens to include other smaller districts), can be created pur- 
suant to section 5526 of the Consolidated Statutes (which is part of 
section 4115 of the Revisal of 1908), and that the election held under 
said statute was legal. 


It is agreed that the foregoing shall constitute the agreed statement 
of facts in a controversy without action. 

This 22 October, 1921. 

Signed by counsel for the respective parties, and duly verified. 


NortH CAROLINA — WAYNE COUNTY. 
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Whereas certain citizens of the proposed special school district, which 
is to include Pikeville Township, Mt. Carmel, and certain other con- 
tiguous territories, are contemplating procuring an injunction against 
the holding of the election which is called for Saturday of this week; 

and whereas all the parties interested in the holding of said elec- 
(398) tion, both pro and con, are desirous of having the matter deter- 
mined strictly upon its legal merits: 


Now, therefore, it is agreed by counsel representing both sides of the 
controversy, with the approval of citizens representing both sides, as 
follows: 


1. The election shall be held as called on Saturday of this week, and 
no restraining order shall be served against the holcling of said election. 


2. At the October term of the Superior Court, which convenes 10 
October, it shall be submitted to the court as a controversy without 
action, the question whether or not the said election is legal or illegal, 
and if finally held illegal by the court, it is agreed by the advocates of 
the special school district that the tax shall not be levied, and that the 
election shall be canceled, and if any further steps are taken towards 
the creation of a district, the election held on Saturday of this week 
shall have nothing to do with the creation of the district. 


3. It is further agreed that nothing herein shal! affect the right of 
either party to appeal and have the matters in controversy fully litigat- 
ed and determined by the Supreme Court. 


This 4 October, 1921. (Sizned by counsel.) 


Upon the said case agreed, the court held, and so adjudged, that the 
two boards had ample authority to proceed under the law as they did 
in the creation of the new special tax school district, as prayed for in 
the petition, and that the election held for that purpose was in all re- 
spects legal and binding, and that said election being valid, the returns 
of the same shall be certified and acted upon as required by the statute. 


Costs against the plaintiffs. (Signed by the presiding judge.) 
The plaintiffs duly excepted and appealed. 


Wentworth W. Pierce and J. H. Pow for plaintiffs. 
Langston, Allen & Taylor and Teague & Dees for defendants. 


Waker, J. This is a controversy submitted without action to test 
the validity of an election proposing to create a standard high school at 
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Pikeville, N. C., and to maintain efficient elementary schools at other 
sections in the same district, and to levy a special tax not more than 
30 cents on the $100, to supplement the public school fund. 

Plaintiffs contend that the election was not held in accordance with 
law, but clearly in contravention of two complete statutes relating to 
special school tax districts, and that the effect of this election, if it were 
valid, will be to abolish three existing special school districts within the 
territory of the proposed district, and this abolition will be worked not 
directly but incidentally, or will not be aecomplished in the 
manner prescribed by the statute for the abolition of special (399) 
school tax districts. That C.S. 5531, provides the only method 
available for the abolition of a special tax district theretofore created 
and existing by virtue of an election held therein. Briefly, it provides 
that an election may be held upon petition of two-thirds of the qualified 
voters, and if at the election a majority of the qualified voters in said 
district shall vote against special tax, the tax shall be deemed revoked 
and shall not be levied, and the district shall thereby be discontinued. 

Section 5532 provides for the continuance of any debt created, not- 
withstanding the district be abolished. 

Section 5533 provides that an election for abolition shall be held not 
oftener than once in two years. 

Section 5535 provides that an election may be held for the purpose of 
increasing the tax in a special tax district; but at its conclusion says: 
“No election shall be held oftener than once in two years.” 

The case on appeal sets forth that both the Mt. Carmel and Pleasant 
Grove special tax districts, included in the proposed consolidated or 
enlarged district, held elections less than two years prior to the election 
held last October for the purpose of establishing the consolidated dis- 
trict, and at such elections special taxes were levied, and plaintiffs con- 
tend that the effect of the new election, if held valid, will be to autho- 
rize an increase in taxes within less than two years after a former in- 
crease in tax had been voted. But we need not notice this contention 
any further in the view we take of the controversy. It 1s further con- 
tended by the plaintiffs that the Mt. Carmel and Pleasant Grove spe- 
cial tax districts cannot be either indirectly or inferentially abolished 
in any other manner than is prescribed by section 5531; and, as the 
election held undertakes in effect to abolish them, it was, therefore, in 
contravention of law, and js void. 

The other ground of illegality urged against said election is that the 
order of the commissioners of the board of education of Wayne County 
undertaking to create a consolidated, or enlarged, district with Pike- 
ville as its center, with the Pikeville School as the only high school in 
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the district, and with elementary schools at other portions of the district, 
is an attempt to avoid a clear mandate of the law. It not only attempts 
to abolish the two school districts, Mt. Carmel and Pleasant Grove, in a 
manner not provided for by law; but it undertakes to add them to the 
Pikeville District, making them subsidiary to the Pikeville High School, 
which is beyond the travel reach of most of the pupils; and it does this 
without allowing those outside of the original Pikeville District an 
opportunity to vote separately upon the proposition whether they shall 
be added to the Pikeville District or not, as expressly recognized and 
declared by C.S. 5530. 
Section 5530, upon which plaintiffs mainly rely, provides that 
(400) upon the written request of a majority of the committee, or trus- 
tees, of any special tax district, the board of commissioners may 
enlarge the boundaries of such special tax district, subject to the ap- 
proval of the voters to be expressed at an election which shall be held 
in the new territory. It prescribes that the voters in the new territory 
proposed to be included in the district shall have the privilege of vot- 
ing whether they will levy upon themselves a special tax of the same 
rate (meaning the same rate that the special tax district levies). If a 
majority shall approve the tax rate, the proposed new territory is there- 
upon merged into the original district, and all in and out of the original 
district pay the same tax. This it is claimed is a fair and consistent act 
authorizing a reasonable exercise of the right of franchise or suffrage. 
The old district, it is argued, acts through its coramittee, and if it de- 
sires an enlargement, by resolution, it invites a certain designated terri- 
tory to come into or join the district on the same terms enjoyed by those 
already in. The outsiders, at an election called for that purpose, pass 
upon the invitation, and either accept or decline it. If they accept, they 
have by a majority assumed a tax and acquired a corresponding bene- 
fit, or are supposed to have done so. It thus requires the affirmative act 
of the old district through its trustees, and the affirmative act of a ma- 
jority of the taxpayers in the new district. If both approve, no one can 
complain. But in the case at bar, as plaintiffs assert, the old district did 
it all. It issued the invitation to come in, not depending upon the right 
of the taxpayers or voters in the new territory to accept or decline it, as 
they might see fit in their own interest to do, but that the old district 
or districts compelled the new and contiguous territory to be annexed 
to theirs, as they could and did easily do, because they had the majority 
and could outvote the minority in the new territory. This would seem 
to be contrary to the letter and the spirit of secticn 5530. 
There is another ground upon which it is conter.ded that this election 
is clearly illegal. There was, in the territory proposed to be embraced 
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in the consolidated or new district, a considerable number of people 
who had never voted upon themselves any special tax whatsoever. They 
did not live in Pikeville District, nor in Mt. Carmel, nor in Pleasant 
Grove District. They lived in the country, where only the ordinary reg- 
ular State school tax levy prevailed. These people have never voted any 
special tax upon themselves; and if this election is held valid, they will 
find themselves inside of a consolidated school district, with the 30 
cents special tax imposed upon them, when they have never been allow- 
ed to separately vote on the question whether that tax should be levied 
or not, whereas they clearly were entitled to vote under section 5530, 
which vote, according to the plain directions of that section, must be 
among themselves as a unit. As it was, they only had the privi- 

lege of voting in common with the electors in three other special (401) 
tax districts; and the question whether they should pay a special 

tax was not decided by them alone, as required by the statute, but by a 
majority of the voters living in three existing special tax districts, as 
well as a number on the outside. The votes were not taken separately, 
but taken as a whole, and the aggregate result declared. The people in 
the new territory practically had no voice in the matter. 

It is strongly urged by the plaintiffs that the election has not been 
held according to the provisions of any law of this State, but on the 
contrary, that it has been held in a manner which is clearly in opposi- 
tion to both the letter and the spirit of the statute, the effect of it being 
to tax the people of an entire township, and of parts of two other town- 
ships, to maintain a high school at Pikeville, with elementary schools 
elsewhere; but all the people to be taxed alike for the cost of the high 
school, whether they live near enough to enjoy it or not, and this with- 
out letting the people in the outlying or new territory, who are doomed 
to use only elementary schools, have the privilege of voting separately 
upon that proposition. If the principle contended for by defendants be 
upheld by the court, it is argued with much force that there will be no 
limit to which the enlargement of school districts may not go, provided 
always the school committee inviting the enlargement is sure that the 
votes of the insiders will outnumber the votes of the outsiders. 

Another ground of illegality is alleged by the plaintiffs to be that Mt. 
Carmel and Pleasant Grove are school districts, each with a board of 
trustees; and the board of trustees of neither of these districts petition- 
ed for an enlargement. They did not issue any invitation to those who 
lived in Pikeville District, nor to those who lived in any school dis- 
trict, nor to each other. So that it cannot be considered that the en- 
largement was of either of those special tax districts; and the only 
other special tax district upon which an enlargement could be effected 
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is the Pikeville District; and we have it that Pikeville has asked that 
its school district be enlarged by the addition of outlying territory, but 
that the election did not permit the outsiders to vote separately upon 
that proposition. But however this may be, we need not inquire, as the 
other ground is, in our opinion, fully sufficient to invalidate the election 
and prevent the formation of a new district in the manner proposed. 

The defendants’ contention, as stated in the brief of their counsel, is 
that the formation of the new school district is authorized by C.S. 5326, 
which provides for the creation of special school tax districts by the 
county board of education in any county without regard to township 
lines under the conditions as set forth in that section, which further 
provides for an election to be held within the proposed district, after the 

required notice, to ascertain the will of tha people within the 
(402) proposed special school district, whether there shall be levied in 

such district a special annual tax of not mere than 30 cents on 
the $100 valuation of property and 90 cents on the poll to supplement 
the public school fund which may be apportioned to such district by the 
county board of education in case such special tax is voted. 

The defendants further contend that this special school district 
(which happens to include other small districts) can be created pur- 
suant to section 5526 of the Consolidated Statutes (which is part of 
section 4115 of the Revisal of 19035), and that said election held under 
said statutes was legal, and that, this being so, the only question before 
the court is whether the board of education has the authority, under 
C.S. 5526, to create a special school tax district, which includes within 
its boundaries two smaller special tax districts, which had previously 
been created, together with new or additional territory; and if so, whe- 
ther they should have proceeded under C.S8. 5530, or under section 5526. 

Under section 5530, they argue that the proceeding is commenced 
upon a written request of a majority of the committee or trustees of 
any special tax district, and it applies only to the enlargement of a dis- 
trict, and has nothing to do with the creation of a district, and, there- 
fore, the procedure prescribed therein cannot be applicable to the case 
before the Court for the reason that there is no question of enlarging 
any one particular district. 

We regard this contention as ignoring the distinction between creat- 
ing a new district and enlarging one or more already established. A 
new district may be created by consolidating and enlarging one or more 
existing districts, which might be done by adding new territory to exist- 
ing districts and giving them a new name, or an old district may be 
continued with added or increased territory. The two methods would 
be, in effect and for all practical purposes, an enlargement of the dis- 
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trict, although called by a different name. Section 5526 would seem to 
refer to special school tax districts originally created or formed when 
the proceeding starts by petition of the designated number of freehold- 
ers. In that case every taxpaying frecholder has a fair chance to cast a 
vote, and declare thereby whether he elects to be taxed for the creation 
and maintenance of the new district, while under section 5530 the free- 
holders in the added territory would, in effect, have no such opportun- 
ity, as the combined negative vote of all of them in the new or added 
territory could be easily overcome by the decidedly preponderating 
affirmative vote in the old part of the district. 

Our conclusion is, from a consideration of the entire law relating to 
the subject, that C.S. 5530, controls in a ease like this one, so that 
where it is proposed to enlarge a district or destricts by an addition of 
new and contiguous territory, an election must be held in the 
new territory to determine whether there shall be a special tax (403) 
of the same rate as that voted and levied in the special tax dis- 
trict to which the territory 1s contiguous, and if a majority of the 
voters in the new territory shall vote in favor of the special tax, then 
the new territory shall be added and become a part of the special 
tax district, otherwise the district shall not be enlarged as proposed. 
There is a further provision in regard to any existing bonded indebt- 
edness of the old district, which does not materially affect the question 
before us. 

The provision for a separate election in the added or contiguous ter- 
ritory is not only a fair and just one, but is required to protect those liv- 
ing in the new territory from the levy of a tax imposed upon them vir- 
tually without their consent, or when, because of the difference in pop- 
ulation and voting strength, they had no fair opportunity to be heard 
upon the question, whether they should become a part of the proposed 
district or not, and thereby be taxed for its support and maintenance. 
The case clearly comes within the spirit of section 5530, it it does not 
fall within its letter. The sections of the law we are considering, being 
in part materia, should be construed together and with reference to 
the objects to be attained and the methods to be pursued in accom- 
plishing them. But this Court has given strong intimation to an opinion 
favoring the right of voters to be heard in the new or added territory 
when it is said, in Paschal v. Johnson, ante, 129, as follows: “As to in- 
stances where the tax rates may differ, as where there is an attempt 
to combine a special tax district with nonspecial tax rate territory — 
the statutes present greater difficulty for these special school tax dis- 
tricts, organized and exercising governmental functions in the adminis- 
tration of the school laws, have been held to be guas?-publie corporations 
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subject to the constitutional provisions in restraint of contracting debts 
for other than necessary expenses except by vote of the people of a 
given district. Smith v. School Trustees, 141 N.C. 148; Constitution, 
Art. VII, sec. 7. Where such conditions are presented and owing to the 
constitutional objection suggested, it would seem that in order to com- 
bine a special tax district with nonspecial tax territory the question 
should be considered and dealt with as an enlargement of districts and 
coming under section 5530 of Consolidated Statutes, whereby the out- 
side territory is allowed to vote separately on the proposed tax. The 
question, however, does not arise on the present record, and js only re- 
ferred to in order to exclude the inference that in making our present 
decision we are approving in toto the provisions of Laws 1921, ch. 179, 
above referred to.” 

It seems to us that as the new territory is proposed to be added to 
two or more existing school tax districts, instead of one only, does not 
suffice to take the case out of the operation of C.S. 55380. They are 

all to form one district, and the fact that there are two or more 
(404) instead of one moving in the matter furnishes greater reason why 

the people in the new territory should have a separate vote, so 
that they will not be out-voted, or their vote be overcome, by the two 
or more districts, perhaps each of them with a muc) larger voting pop- 
ulation than that in the new territory. But, however that may be, our 
opinion is that the intention was that section 5530 should apply to the 
case as presented by this record. 

Our attention was invited to Laws of 1921, ch. 179, which is suppos- 
ed to be in conflict with our conclusion, but we do not think so, as the 
act of 1921 was evidently intended to be construed so as to harmonize 
with C.S. 5530; and there is really nothing in section 1 of the act of 
1921 relating to the consolidation of school districts, or in its other sec- 
tions, which prevents C.S. 5530, from having its full and intended oper- 
ation, as the provision of section 5530 can well stend in its integrity, 
and have full and complete effect, without interfering at all with the 
similar operation of Laws of 1921, sec. 1. The consolidation therein 
provided for and the adjustment of rates of taxation may go on, and 
no taxpayer in a consolidated district required to pay a higher rate 
than that voted originally in his district, and the consolidated school 
districts authorized in the act of 1921 can vote special tax rates for 
schools in the entire district in accordance with law, and yet leave the 
people of “nonlocal tax territory contiguous to an existing school tax 
district” free to vote separately upon the question whether that terri- 
tory shall be annexed to a special tax district or districts. 
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We are unable to discover why section 5330 and the act of 1921 may 
not well stand together without the latter abrogating or repealing any 
part of the former. Our duty is to reconcile them if it can be fairly 
and reasonably done. “Statutes upon the same subject-matter should be 
construed together so as to harmonize different portions apparently in 
conflict, and to give each and every part some significance, if this can 
be done by fair and reasonable interpretation.” Cecil v. High Pownt, 163 
N.C. 481; Mfg. Co. v. Andrews, 165 N.C. 285. “Separate sections of 
the Code should be so construed, if possible, as to reconcile them and 
effectuate each.” Propst v. R. R., 1389 N.C. 397. 

There is no necessary inconsistency between sections 5530 and 5531 
of the Consolidated Statutes. The former may abolish a district by 
creating a new one of which it is a component part, while section 5531 
may be restricted solely to the abolition of an existing district. Thus 
considered and construed, there is no reason why they should not co- 
exist and be brought into harmony. 

The case of Riddle v. Cumberland County, 180 N.C. 321, was cited 
to us as bearing some resemblance to this case, and Perry v. Comrs., 
ante, 387, but it is shown in the last cited case by Justice Stacy 
that in several particulars set forth im that case there is a sub- (405) 
stantial difference between them sufficient to take them out of 
the rule of the decision in the Riddle case, supra. The latter case was 
brought under C.S8. 5526, and the vote was taken accordingly. There 
was no fatal irregularity there in calling the election, while it appears 
in the facts agreed, upon which this case was tried, “that a majority of 
the committee or trustees of the Pikeville Special School District or the 
Mt. Carmel School District did not request in writing that the county 
board of education may enlarge the boundaries of those special school 
districts which had been established.” Plaintiff contends that such a pe- 
tition was necessary to authorize any election at all, under C.S. 5530, 
and it was so stated therein. It was intended, perhaps, to restrict sec- 
tion 5530 strictly to the case where a single district is enlarged by the 
addition of new and contiguous territory, and to refer section 5526 to a 
case where an entirely new district is to be formed, in which event all 
of those residing in the new district would have an equal and fair op- 
portunity to vote, but we have concluded that a broader application 
should be given in this and the Perry case, supra, to section 5580, so as 
to make it embrace a case such as is presented in those records, not- 
ing the difference between them and the Riddle case, supra, as stated in 
Perry’s case, supra. 

As there was no sufficient compliance with C.S. 5530, in this instance, 
the election was invalid, instead of legal and valid, as held by the 
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judge below, and the special tax district in question was not created 
according to law. 

There was error in the judgment upon the case agreed which is re- 
versed, Judgment will be entered instead for the plaintiffs. 

Reversed. 


Cited: Burney v. Comrs., 184 N.C. 276; Barnes v. Comrs., 184 N.C. 
326; Coble v. Comre., 184 N.C. 352; Bd. of Ed. v. Bray, 184 N.C. 
486; Vann v. Comrs., 183 N.C. 172; Armstrong v. Comrs., 185 N.C. 408; 
Plott v. Comrs., 187 N.C. 183; Sparkman v. Comrs., 187 N.C. 246; 
Jones v. Bd. of Ed., 187 N.C. 560; Harrington v. Comrs., 189 N.C. 576; 
Howard v. Bd. of Ed., 189 N.C. 678; Causey v. Guilford Co., 192 N.C. 
310; School Dist. Comm. v. Bd. of Ed., 235 N.C. 217. 





WILLIAM ST. SING anp MACON ST. SING, For Tuer Next FrRiexnp, WIL- 
LIAM ST. SING v. AMERICAN RAILWAY EXPRESS COMPANY. 


(Filed 26 April, 1922.) 


Carriers of Goods—Express Companies—-Commerce—Federal Law-—Writ- 
ten Notice—Damages—Condition Precedent. 

Upon the express receipt of an interstate shipment of goods by the car- 
rier was a stipulation requiring, among other things, that in order to make 
the carrier liable for the loss of the shipment, a claim must be made and 
presented in writing to the originating or delivering carrier within four 
months after the delivery of the property, or in case of failure to make de- 
livery, then within four months after a reasonable *ime for delivery has 
elapsed, ete.: Held, the Federal statute and the authoritative Federal de- 
cisions thereon afford the exclusive rule of the carrier’s lability in such 
cases, and thereunder the filing of the written claim within the stated time 
is upheld as a reasonable stipulation requiring a compliance with its terms 
as a condition precedent to a recovery. 


AppeaL by plaintiff from Daniels, J., at; September Term, 
(406) 1921, of DurHaM. 
Civil action, tried on appeal from the justice’s court. 
The action is to recover damages for the value of a package, to wit, 
a bicycle motor attachment, bought in St. Louis, Mc., and shipped with 
defendant to plaintiffs at Durham, N. C., under a uniform express 
receipt and contract of carriage, and which was never delivered to 
plaintiffs, the consignees. At the close of the plaintiff’s evidence, on mo- 
tion, there was Judgment of nonsuit and plaintiff excepted and appealed. 
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J. W. Barbee for plaintiff. 
W. B. Guthrie for defendant. 


Hoxn, J. There were facts in evidence tending to show that in 
February, 1920, William St. Sing, the father, ordered for his minor son 
and coplaintiff, Macon St. Sing, from H. R. Geer, St. Louis, Mo., a 
bicycle motor attachment, sending the price, $40, per postoffice order; 
that about the time the article should have been received (seven or 
eight days) plaintiff made inquiry for the package at the express office 
in Durham, and being informed that no such package was in hand, 
plaintiff commenced a correspondence with the vendor at St. Louis, 
and also took it up with the postoffice department, thinking the pack- 
age might have been sent by parcel post, and finally, in September, 
1920, plaintiff procured from Geer & Company the express receipt 
showing same had been shipped with defendant as common carrier, un- 
der a uniform express receipt, containing, among others, the following 
stipulation: 


tiny 


7. Except where the loss, damage, or injury complained of is due 
to delay or damage while being loaded or unloaded, or damaged in 
transit by carelessness or negligence, as conditions precedent to re- 
covery claims must be made in writing to the originating or delivering 
earrier within four months after delivery of the property, or in case of 
failure to make delivery, then within four months after a reasonable 
time for delivery has elapsed, and suits for loss, damage, or delay shall 
be instituted only within two years and one day after delivery of the 
property, or in case of failure to make delivery, then within two years 
and one day after a reasonable time for delivery has elapsed.” 


That as soon as plaintiff obtained receipt, it was exhibited to express 
agents who informed plaintiff it would be necessary in order to file an 
intelligent statement of his claim, that he should have the invoice. This 
was procured in about three or four weeks longer, and both left 
with the company’s agents at Durham. The package was never (407) 
received by plaintiffs, or either of them, and no formal or writ- 
ten claim for the loss was ever made or filed with the company or its 
agents other than leaving with them the express receipt and Invoice, as 
stated, and which was in October, 1920. 

There was further evidence permitting the inference that the ship- 
ment had in the usual course been sent to Richmond and disposed of, 
as for unclaimed goods, and could not now be recovered. The letter of 
defendant asserting nonliability on the contract of carriage being as 
follows: 
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Duruam, N. C., 11 February, 1921. 


Mr. Macon 8r. Sine 
1016 Holloway Street, 
Durham, N. C. 


Dear Sir:—Referring to your claim of $40, account of nondelivery 
of one motor. 

The motor, which the claim agent located in the no-mark bureau at 
Richmond, Va., had been disposed of before be recuested it forwarded 
to this office, and it cannot be recovered. 

In view of the fact that the claim was not presented until 18 Oc- 
tober, 1920, while shipment was made 24 February, 1920, the claim 
agent instructs that your claim be declined under article 7 of the uni- 
form express receipt. Therefore, I am returning to you all papers sub- 
mitted with your claim and closing my file. It is to be regretted that 
you did not make claim within the fourth months and one week time 
limit. 

Yours very truly, 
(Signed) C. T. Branson, Agent. 


Upon these facts, chiefly relevant, we must approve the ruling by 
which the judgment of nonsuit has been entered. This being an inter- 
state shipment, the Federal statutes applicable and the authoritative 
decisions thereon, afford the exclusive rule of liability in these cases, 
and by them it is clearly recognized that a rule requiring that the party 
agerieved by breach of contract of carriage, and as condition precedent 
to recovery, shall file with the company a written claim of his dam- 
ages within four months from the time of delivery or in case of loss 
within four months after a reasonable time for delivery has elapsed, is 
reasonable and valid. Texas & Pacific Railway v. Leatherwood, 250 
U.S. 478; Georgia, etc., Railway v. Bish Milling Company, 241 USS. 
190; Taft v. R. R., 174 N.C. 211; Phillips v. R. R., 172 N.C. 86; 38, 
part 1, U. 8. Statutes at Large, ch. 176, pp. 1196-1197, and also in U.S. 
Compiled Statutes, 1918, sec. 8604a; the same being set out in Mann v. 
Transportation Co., 176 N.C. 104-105. 

From the facts in evidence it very clearly appears that no 

(408) written statement has ever been filed with the company or its 
agents for this claim, and nothing that could in any way be 
considered as a filing, until more than six months had elapsed from the 
time of shipment and from the time when the same should have been 
delivered at Durham, the point of destination, and by the express terms 
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of the contract of carriage entered into between the parties, the plain- 
tiff’s right of action is barred. 

True, the Federal statute above referred to contains the provision: 
“That if the loss or damage or injury complained of was due to delay 
or damage while being loaded or unloaded, or damaged in transit by 
carelessness or negligence, then no notice or claim nor filing claim shall 
be required as a condition precedent to recovery,” but there 1s no alle- 
gation or suggestion that the injury here complained of comes within 
the purport or meaning of the provisio, but the claim is for absolute 
loss of goods in breach of the contract of carriage, and disposed of in 
the usual way after the time for filing the claim had elapsed, and pre- 
sents a typical instance, calling for application of the contract stipula- 
tion protecting a company from hiability. 

It may be well to note also that there 1s no claim or suggestion that 
defendant company has realized any substantial value on sale of goods, 
or that it is liable for the proceeds on the equitable principle in indebr- 
tatus assumpsit, a question not now presented or determined, but the 
action, as stated, is brought for damages suffered by breach of defen- 
dant’s contract of carriage and against which defendant is protected 
by plaintiff’s failure to file their claim within the time stipulated. 

There is no error, and the judgment of nonsuit is 

Affirmed. 


Cited: Scott v. Express Co., 189 N.C. 379; Manufacturing Co. v. 
Pridgen, 215 N.C. 248; Neece v. Greyhound Lines, 246 N.C. 550. 





Cc. H. GRIFFITH et at vy. BOARD OF EDUCATION OF FORSYTH 
COUNTY ET AL, 


(Filed 26 April, 1922.) 


1. Injunction—Equity—Elections. 

The courts of equity are slow to enjoin the holding of elections, and while 
they will not do so unless it is clear they are being illegally held, ordinarily 
the writ will issue to restrain the holding of an election where there is no 
authority for calling it and it will result in a waste of public funds. 


2. Same—Remedy Unnecessary—Subject-matter. 
The appeal from an order dissolving a temporary injunction will be dis- 
missed in the Supreme Court when it appears that an election against 
which this remedy has been sought, has not been held, and cannot be under 
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the previous action of defendant board of education in calling it, and it 
appears there is presently nothing upon which it could operate. 


AppEAL by plaintiffs from Lane, J.. at July Term, 1921, of 
(409) Forsytu. 

Civil action to enjoin and restrain the holding of an election 
in a new and propesed consolidated school district composed of what 
was originally two contiguous and adjacent districts in Forsyth County, 
namely, Bethania, a special tax district, and Old Town School District. 
a nonlocal tax district. The purpose of the election was to ascertain the 
will of the voters of the entire territory in regard to levying a special 
school tax for the said proposed district. The call for the election desig- 
nated 12 July, 1921, as the date upon which it should be held. A tem- 
porary restraining order was issued in this cause, same being after- 
wards dissolved on 12 July, 1921, but it seems that the election was 
not held. 

From the order dissolving the temporary injunction, the plaintiffs 
appealed. 


Holton & Holton and Jones & Clement for plaintiffs. 
Hastings & Whicker and E. F. Cullom for defendants. 


Sracy, J. It appears that the purpose for which this action was in- 
stituted, to wit, to prevent the holding of the election in question, has 
been accomplished. At any rate, the election was not held, and there 
is nothing now to enjoin. McKinney v. Comrs. (Fla.), 8 So. Rep. 887. 
The time for holding the election has long since passed, and it cannot 
presently be held, under the previous action of tie defendants. Nothi- 
ing further can be done in the way of levying the proposed tax unless 
another election is called. The appeal, therefore, must be dismissed. 
Kilpatnck v. Harvey, 170 N.C. 668; Moore v. Monument Co., 166 
N.C. 212; Harrison v. Bryan, 148 N.C, 315. 

Courts of equity are slow to enjoin the holding of elections and ord- 
narily they will not do so unless it is clear that they are being illegally 
held. Hood v. Sutton, 175 N.C. 101. The wisdom for this cautious ex- 
ercise of such power is obvious. Connor v. Gray, 9 Anno. Cases, 121, 
and note. But it is generally held that an injunction will issue to re- 
strain the holding of an election where there is no authority for calling 
it, and where the holding of such an election woulc. result in a waste of 
public funds. Solomon v. Fleming, 34 Neb. 40; 9 R.C.L. 1001. 

The record is silent as to whether the defendants expect to pursue the 
instant matter further; but, we apprehend that such is their purpose, or 
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else this appeal would not have been presented for our consideration. 
We have experienced some difficulty in trying to harmonize the provi- 
sions of Public Laws 1921, ch. 179, with all the sections of C.S., art. 18, 
ch. 95, and at the same time square them with the requirements of the 
Constitution; but, from the facts now appearing, we cannot say, 

in advance, that the defendants are proposing to proceed in an (410) 
unlawful manner. The contrary will be presumed. Thrash v. 
Comrs., 150 N.C. 693. It may not be amiss, however, to call attention 
to some of the recent decisions bearing more or less directly upon the 
subject now in hand, though it is conceded that these cases are not de- 
cisive of the exact question which the parties to this proceeding have 
sought to raise. Hicks v. Comrs., ante, 394; Paschal v. Johnson, bid, 
129; Perry v. Comrs., Ibid., 387. 

Appeal dismissed. 


Cited: Galloway v. Bd. of Ed., 184 N.C. 248; Newman v. Comrs. of 
Vance, 208 N.C. 678. 





JOHN C. WINDER v. L. H. MARTIN ET AL. 
(Filed 26 April, 1922.) 


4. Landlord and Tenant-—~Leases—Acceptance of Rent-—Forfeiture—Elec- 
tion of Remedies—Waiver. 

The application of the principle upon which the landlord, by accepting the 
rent after the lessee’s forfeiture of his rights under the terms of his lease, 
is a waiver of his right to terminate the lease, is upon the theory that the 
landlord has been put to a voluntary election between two opposing courses, 
and not when the lessee remains in possession of the leased premises by 
giving the bond for possession, in a summary action of ejectment. 


2. Same. 


Where the breach of the tenant of his contract of lease amounts to a for- 
feiture, and his landlord voluntarily accepts the rent accruing thereafter, 
his thus yoluntarily accepting the rent will prevent him at a later time 
from insisting upon the forfeiture wnder circumstances that would other- 
wise have avoided the lease. 


AppreaL by plaintiff from Long, J., at the January Term, 1922, of 
GUILFORD. 

Summary proceeding in ejectment to evict the defendants as tenants 
from the premises of the plaintiff. 
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From a judgment in favor of the defendants the plaintiff appealed. 


John A. Barringer and R. M. Robinson for plaintrff. 
Thomas C. Hoyle and F. P. Hobgood, Jr., for defendants. 


Stacy, J. This was a summary proceeding in 2jectment, commenc- 
ed in a court of a justice of the peace, and tried de novo on appeal to 
the Superior Court of Guilford County. From tie judgment of the 
latter court the case comes to us for review. 

Defendants rented the premises in controversy to be used by 
(411) them in selling petroleum products, through means of a filling 
station erected thereon, and for serving the public generally in 
regard to automobile supplies, etc. The relation of landlord and tenant 
and the due execution of the leases are admitted. It was stipulated as 
a condition of the rental contract that the defendants, while occupying 
said premises and conducting a filling station thereon, should purchase 
all gasoline used by them in their business from the Todd Oil Com- 
pany, @ copartnership in which the plaintiff was interested; and, upon 
failure to comply with this provision, the plaintiff reserved the right to 
“reénter the said premises and to expel the lessees therefrom without 
prejudice to other remedies.” The jury found that, this stipulation, or 
covenant, was breached by the defendants on 10 October, 1921; but his 
Honor entered judgment for the defendants non obstante veredicto, be- 
cause the plaintiff, or his duly authorized agent, thereafter accepted and 
received the rent for said premises for the months of November and 
December, 1921, and January, 1922. 

This action was instituted on 18 November, 1921, and tried on appeal 
in the Superior Court of Guilford County, 24 January, 1922. The rent 
for November, 1921, was accepted and received after the alleged 
breach on 10 October, and before the institution of this action on 18 
November, The December rent and the January rent were received 
after suit had been filed and during its pendency. Did the plaintiff, by 
the acceptance of rent under these circumstances, waive the breach as 
found by the jury? This is the question for decision. It is the generally 
accepted rule that if the landlord receive rent from his tenant, after full 
notice or knowledge of a breach of a covenant or condition in his lease, 
for which a forfeiture might have been declared, such constitutes a 
waiver of the forfeiture which may not afterwards be asserted for that 
particular breach, or any other breach which occurred prior to the ac- 
ceptance of the rent. Or to state the rule differently, it is generally held 
that the acceptance of rent by the landlord, with full knowledge of a 
breach in the conditions of the lease, will ordinarily be treated as an 
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affirmation by him that the contract of lease is still in force, and he is 
thereby estopped from setting up a breach in any of the conditions oi 
the lease and demanding a forfeiture thereof. Moses v. Loomis, 47 
AS.R. 194, and note; 16 R.C.L. 11382 et seq. 

But plaintiff contends that the above rule is not applicable to the 
facts of the instant case, because the rents for the months of December 
and January were accepted after the institution of the present suit. For 
this position he relies upon the case of Palmer v. City Invery Co., 98 
Wis. 33; 73 N.W. 559, where it was said: 


“The question is whether the receipt of the rent by the plain- 
tiffs was, in the circumstances, a waiver of their right to insist on (412) 
the forfeiture of the lease. It is the settled law, no doubt, that 
the landlord who, with knowledge of the breach of the condition of a 
lease for which he has a right of reéntry, receives rent which accrues 
subsequently, waives the breach, and cannot afterwards insist on the 
forfeiture. Gomber v. Hackett, 6 Wis. 323; Conger v. Duryee, 90 N.Y. 
594. This is on the ground that the landlord has an election. He may 
choose whether he will declare the lease at an end and reénter at once, 
or whether he will overlook the breach and let the lease remain in force. 
Of course, he cannot do both, for the two courses lead in opposite direc- 
tions; and, because the taking of rent which accrues subsequently to the 
breach is incompatible with a rescission of the lease, it is held that the 
acceptance of rent under such circumstances is clear evidence of an 
election to have the lease continue in force. The rule, being founded on 
the exercise of his option by the landlord, can have no place in a situa- 
tion where no option is afforded him. 


“The only question here is whether the rule of election applies in the 
facts of this case. Practically the question is whether the plaintiffs were 
in a situation in which they had a choice. If they had no choice they 
could be bound by no election. The situation is clear. There was a 
Breach of a condition of the lease which gave the plaintiffs the mght of 
reéntry. They elected to terminate the lease, gave the proper notice, 
and brought their proper action. They obtained Judgment for restitu- 
tion. The defendant appealed, and gave its undertaking. This under- 
taking bound it to pay the rent, and gave it the right to remain in 
possession during the pendency of the appeal. The plaintiffs had no 
option in the matter. It is clear that from that time the occupation of 
the defendant was against the consent of the plaintiffs. It was not re- 
ferable to the lease, but to the situation created by the appeal and un- 
dertaking, and could be no proper evidence that the plaintiffs had elect- 
ed to waive their right to terminate the lease. So the payment and re- 
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ceipt of the rent are referable to the situation, and not to the plaintiffs’ 
choice. The law does not intend the absurd conclusion that the plain- 
tiffs must forego all rents during the pendency of the appeal, under 
penalty of forfeiting all their rights in the action. It has been at too 
much pains to secure such rents to them for that conclusion. That a 
party abides by a situation in which the law places him is no evidence 
that the situation is of his choice, nor binding upon him as an election.” 
But however sound this position may be with respect to the accept- 
ance of the December and January rents, under the circumstances here 
disclosed, the fact remains that the November rent. was accepted after 
the breach, and with full knowledge thereof, and before suit was 
brought. This would constitute a waiver of the only breach 
(413) which has been passed upon by the jury. ‘ Where forfeiture of 
a lease is incurred by nonpayment of rent, if the lessor receive 
from the lessee rent subsequently accruing the forfeiture is thereby 
waived.” Richburg v. Bartley, 44 N.C. 418. 
Therefore, under the facts of the instant case, we think the judgment 
of his Honor must be upheld. 
No error. 


Cited: Dupree v. Moore, 227 N.C. 680; Realty v. Speigel, Inc., 246 
N.C. 466. 





SUMMIT AVENUE BUILDING COMPANY vy. J. P. SANDERS et AL. 
(Filed 26 April, 1922.) 


1. Contracts, Written—Breach—Stipulated Damages-~—Parol Evidence. 


The written contract between the plaintiff and defendants in express 
terms leased to the defendants a town lot of plainriff’s under the defen- 
dants’ unconditional agreement to form a hotel company in ten days, and 
erect thereon in a specified time a hotel at a certain cost, with the privi- 
lege of buying, ete., and that the defendants execute a note for the amount 
of the first year’s rent, which should become the property of the plaintiff 
in the event the defendants failed to comply with th2 obligations they had 
assumed. The defendants did not deny execution of the contract or its 
breach by them: Held, their defense that it was contemporaneously agreed 
by parol, that the transaction should not be effective should the defendants 
fail to organize the company within the ten days agreed upon was inadmis- 
sible as varying the terms of the writing, and being liable for the first an- 
nual rent they could not take advantage of their owr. default in not giving 
the note. 
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2. Same—Evidence—Admissions—Instructions—Verdict Directing. 


Where the plaintiff's evidence is sufficient to sustain his allegation for 
damages for breach by the defendants of their contract, and the defen- 
dants have not interposed or offered sufficient evidence of a valid defense, a 
verdict in the plaintiff’s favor should be directed by the court. 


APPEAL by plaintiff from Long, J., at February Term, 1922, of Guit- 
FORD, 

Civil action to recover damages for an alleged breach of contract, 
the material parts of which are as follows: 


GREENSBORO, N. C., 25 October, 1919. 


Memorandum of agreement between J. P. Sanders and W. E. 
Hockett, called the lessees, and Summit Avenue Building Company, 
called the lessors: 


The lessees agree to form a hotel company, to be known as the North 
Carolina Hotel Exchange Company, within ten (10) days from this 
date. 

The lessors agree to lease to said hotel company all that lot 
and parcel of land in Greensboro, N. C., at the southwest corner (414) 
of Greene and Washington streets, being about 113.80 feet on 
the south side of Washington Street, and 125 feet on the west side of 
Greene Street, for a period of eight years, at an annual rental of $6,000, 
payable in advance 1 January of each year, beginning 1 January, 1920. 
First payment to be made by promissory note of said lessees and their 
associates, payable 1 July, 1920, with interest at six per cent from 1 
January, 1920; lease to provide that hotel company, which is the lessee 
therein, shall have the option at the beginning of the ninth year, to 
purchase said property and hotel thereon for $8,775, payable 1 January, 
1928. This option to be exercised at any time after 1 January, 1927.. 
and is conditional on all the terms and conditions of this contract andl 
lease to hotel company being fully performed and comphed with. 

It is an essential part of this agreement and to be a condition of said 
lease, that the lessees of said hotel company cause to be erected on said 
premises a hotel of in the neighborhood of 200 rooms and to cost ap- 
proximately $350,000 or more for the building, and to furnish same 
with furniture and equipment to cost approximately $100,000. 

The note above referred to is to stand as security for the starting of 
the erection of said hotel on or before 1 July, 1920, and in event of 
failure to start erection of hotel within that time, this agreement and 
lease thereunder to be and become null and void, but said note, never- 
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theless, to be paid by the makers thereof to the Summit Avenue Build- 
ing Company. 

It is understood and agreed that a formal lease is to be executed by 
the Summit Avenue Building Company to the hotel company embody- 
ing the above terms and conditions, and further containing the cov- 
enants by the lessees to pay all State, county, mun:cipal, or other taxes 
or assessments against said property or assessments for paving streets 
or sidewalks adjacent thereto. Said property shall not be used during 
continuance of lease for any purpose other than hotel purpose, except 
it may have a barber shop or other stores in hotel building, and in 
order to entitle the lessee to exercise option and purchase said property 
at end of the eight years, the hotel as herein above specified, must be 
fully built and completed during the period of lease. 

Plaintiff alleges that the defendants, after entering into the foregoing 
agreement, failed and refused to perform their part of the contract by 
declining to form the hotel company and by refusing to execute the 
rental note as contemplated by the memorandum of agreement. This 
suit is to recover the sum of $6,000; plaintiff contending that under 
the terms of the contract said amount was to be paid in any event. 

From a verdict and judgment in favor of the defendants, the plaintiff 
appealed. 


(415) J.S. Duncan and R. C. Strudwick for plaintiff. 
Cooke & Wyllie and A. L. Brooks for defendants. 


Stacy, J. The execution of the contract here sued on is admitted by 
the defendants; but they alleged that it was further understood and 
agreed between the parties, at the time of the making of said memo- 
randum of agreement, that if the hotel corporation were not organized 
within the stipulated period of ten days, “the whole business would be 
off, and that there should be nothing to it, and that it would not be 
binding on any one.” There is no allegation of fraud or mistake. 

It will be observed that this alleged oral contemporaneous agreement 
is at variance with and contradicts the terms of the written contract. 
The defendants, therefore, are not in position to slow it by parol evi- 
dence. White v. Fisheries Co., ante, 228, and cases there cited. The 
first year’s rent of $6,000 was to be paid on 1 January, 1920. It is true 
the contract provided that this might be arranged by the execution of 
an interest-bearing note, payable 1 July, 1920; but it was further stip- 
ulated that in the event the undertaking proved to be a failure, never- 
theless the rental note in question was to be paid to the plaintiff. The 
note was not executed, but this was a breach of the agreement by the 
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defendants themselves, and hence they are not in position to take ad- 
vantage of it. To permit the defendants to show that the entire contract 
was to become null and void upon their failure to organize the hotel 
company within the given period of ten days would be to allow the de- 
fendants to annex a condition subsequent to their agreement and in di- 
rect contradiction of the express stipulation of the written instrument. 
This may not be done under our rules of procedure. Bowser v. Tarry, 
156 N.C. 39. 

The defendants having admitted the execution of the contract, and 
failing to allege or to show any valid defense to its enforcement, it 
follows that his Honor should have directed a verdict in favor of the 
plaintiff. 

New trial. 


Cited: Building Co. v. Sanders, 185 N.C. 331; Lerner Shops v. Ros- 
enthal, 225 N.C. 322. 





W. S. GATEWOOD vy. C. C. FRY. 
(Filed 26 April, 1922.) 


1. Deeds and Conveyances—Timber—Reservations—Purchasers of Land 
—~—Contracts—Breach——Evidence—Nonsuit. 


The owner of lands conveyed the timber growing thereon to the defen- 
dant with right to cut and remove the same within a term of years, but 
with further provision that a purchaser of the land from him, upon six 
months written notice, would have the right to clear such acreage as he 
should designate, leaving the remainder for the defendant under the pro- 
visions of his timber deed. In the purchaser’s action for damages, wherein 
an injunction has been issued, evidence, without more, tending to show that 
the plaintiff had bought the land on speculation, without intention to clear 
it, and that his purchaser had refused the land because of the dispute, is 
insufficient to sustain the plaintiff’s action, and a motion as of nonsuit 
thereon was properly granted. 


2. Deeds and Conveyances — Timber—Contracts—-Breach—Limitation of 
Actions—Statutes—Pleadings—Counterclaim——Damages. 


Where it appears that a purchaser of timber standing upon the land 
would have cut and removed the same within the time specified for that 
purpose, except for an injunction erroneously issued in the suit of the plain- 
tiff: Held, C.S. 418, does not have the effect of extending the period of time 
for cutting and removing the timber fixed by the terms of the contract, and 
the defendant’s damages, arising or growing out of the same transaction, 
may be pleaded as a counterclaim, and it is permissible to ascertain and 
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award the same, to the time of the trial, it being the full net value of the 
timber, of which he has been deprived. 


APPEAL by plaintiff from Lane, J., at December Term, 1921, 
(416) of Moore. 

Civil action, instituted by issuance of summons of date 24 
February, 1919, which was served on 4 March, 1919, and the purpose 
is to recover damages of defendant for wrongfully cutting timber trees 
from lands claimed by plaintiff, and to restrain defendant from fur- 
ther cutting till the hearing, an injunction order restricting any fur- 
ther cutting till the final hearing being issued and served on defendant 
in the cause. There was answer filed denying any wrongful cutting of 
timber as alleged, and a further answer by way of counterclaim for 
damages suffered by defendant by reason of wrongful interference with 
defendant’s cutting and carrying off of said timber, alleged by defen- 
dant to be in pursuance of his rights of ownership in said timber. At 
the close of the evidence, on motion, there was jucgment of nonsuit as 
to plaintiff's cause of action, and on issue submitted as to amount of 
defendant’s counterclaim, there was verdict in defendant’s favor for 
$350, Judgment on the verdict for defendant and plaintiff excepted anil 
appealed. 


U. L. Spence for plaintrff. 
H. F. Seawell for defendant. 


Hoxe, J. From the facts in evidence it appears that the land and 
timber thereon belonged to Mrs. Maggie H. Graves, and that on 17 
October, 1916, she and her husband, by deed properly proven and reg- 
istered, conveyed to defendant C. C. Fry the merchantable timber on 
said land, with right to cut and remove same within three years from 
the date of the instrument, and as a limitation on this right of three 

years to cut and remove, the deed contained the following: ‘“Pro- 
(417) vided, that the parties of the first part do ot sell and convey 

said lands during said period, and in the event that said parties 
of the first part sell and convey said lands on which said merchantable 
timber suitable for making merchantable lumber and crossties are lo- 
cated and situated, then and in that event, if the party to whom the 
parties of the first part sell and convey said lands desire to use and 
clear any of said lands for farming purposes, or any other purposes, 
then he or they are to give the party of the second part, his heirs or as- 
signs, six months notice in writing of his or their intention of wanting 
to use said lands, or the number of acres on said tract of land, and the 


N.C. ] SPRING TERM, 1922. 447 
GATEWOOD v. FRY. 


party of the second part agrees to either cut the remaining said tim- 
ber situated on said tract of land, or the number of acres indicated and 
designated by the said purchaser, which he wants to clear, or to move 
off of said portion of said tract of land and release all claims and 
rights to any timber on said lands stipulated and designated in said 
written notice.” 

It further appears that on 17 July, 1918, Mrs. Maggie Graves and 
her husband sold said land to plaintiff for $850, $100 of which was paid 
down, and balance evidenced by plaintiff’s note for $750, which has not 
been paid, and said parties executed their bond to make title to said 
land on payment of purchase price. Proper probate of said paper was 
had and same put on registry 10 March, 1919. On obtaining the bond 
for title, plaintiff caused a notice to be written and served on defendant 
on 7 August, 1918, in terms as follows: “This is to notify you that I 
have bought the land owned by Mrs. Maggie H. Graves near Bethlehem 
Church on whieh you bought her erossties, and if you have not already 
removed all the timber, which you bought from her, which was on this 
land, you will do so in the next six months, as I shall take charge of 
this timber and land at that time, and shall not allow any more to be 
removed by you, as per your contract with Mr. G. C. Graves and Mrs, 
Maggie H. Graves, as I shall desire to use all of said land for farming 
purposes and other purposes. This is your notice, as per said contract.” 

There was also evidence tending to show that defendant could and 
would have cut and removed all of the timber within the six months af- 
ter notice given, and further, that some of the timber had been cut by 
defendant after expiration of the six months notice and before injunc- 
tion ordered served. 

Plaintiff, among other things, testified, in effect, that he had bought 
the land on speculation, intending to sell same to the four Diggs boys, 
and that plaintiff had no intent or purpose to clear any part of the 
land himself; that the Diggs boys had said that they were going to 
clear it, but refused to take the land when they found there was a 
dispute about it, ete. 

There was evidence for plaintiff that the value of the timber 
on the land when time for notice expired was from $150 to $225. (418) 
There was evidence for defendant that the value of the timber 
on the land at the end of the six months, and which defendant was pre- 
vented from cutting by restraining order, etc., Was from $700 to $1,000. 

Upon this testimony chiefly pertinent, the court, on motion, as stat- 
ed, entered judgment of nonsuit as to plaintiff’s cause of action, and 
submitted an issue as to amount of damages suffered by defendant by 
‘reason of matters set up in the answer, and on account of the restrain- 
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ing order and injunction issued in the cause.” The jury, in response to 
the issue, have answered the damages of defendant at $350. There was 
judgment on the verdict, and no reason is shown for disturbing the re- 
sults of the trial. 

From the facts in evidence we are of opinion that plaintiff had ac- 
quired no such interest in the timber and had no such purpose con- 
cerning the property as gave him the right by six months notice to ter- 
minate or shorten the time for cutting and removing the same, held by 
defendant under his contract. From a perusal of “he stipulation, it is 
clear that such right is restricted to an owner at the time, whose pur- 
pose was to clear and cultivate or improve it, and then only to the ex- 
tent of the proposed clearing required for improving. “In case of sale, 
if the persons to whom same is conveyed desire to use or clear said 
land for farming purposes or any other, notice shall be given of their 
intention to use same or the number of acres thereof,” is the language 
of the stipulation. 

Plaintiff, a witness in his own behalf, testified, in effect, that he 
bought and held the land for speculation, and had no intent himself of 
clearing the same, or any part of it; that he had never sold, nor does it 
satisfactorily appear that he had ever made any binding contract to 
sell, to the Diggs brothers, nor is there any notice from them of any de- 
sire or intent on their part to clear said land. The plaintiff’s own testi- 
mony shows that his notice is not efficient for the purpose intended, 
and defendant, therefore, under his purchase, hacl until 17 October, 
1919, to cut and remove the timber, and plaintiff’s cause of action has 
been properly dismissed as on judgment of nonsuit. 

As to the counterclaim, C.S. 418, which provides that when com- 
mencement of action is stayed by injunction, the time of the continu- 
ance of the injunction is no part of the time limited for the commence- 
ment of the action, as its terms clearly import, affects, and is intended 
to affect only a litigant‘s right to prosecute an action in court as fixed 
by the statute, and does not as a rule operate to extend or prolong a 
time limit or a property right as determined by the contract of the 
parties. 25 Cyc. 1284, citing Paul v. Fidelity Cas. Co., 186 Mass. 413; 
Wilkerson v. Fire Insurance Company, 72 N.Y. 499. 

Defendant, therefore, being in a position to cut and remove 

(419) this timber within the time limit of the contract, and his right to 

do so having been wrongfully stayed by injunction until such 

time had expired, is entitled to recover the full net value of the timber 

as damages for such wrongful interference. Williams v. Parsons, 167 
N.C. 529. 
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In the Willams case, just cited, the interference complained of was 
by conduct in pais, but as to the award of damages, there is no distinc- 
tion in principle between that and a case where the wrongful inter- 
ference was under color of court process, which was procured on a base- 
less claim. 

And the counterclaim being one arising out of the same transaction, 
or growing out of some controversy, it is permissible to ascertain and 
award the amount down to the time of trial. Smith v. French, 141 N.C. 
1. 

We find no error in the proceedings, and the judgment for defendant 
is affirmed. 

No error. 





ALFRED R. HARE y. FRANKLIN 8. HARE. 
(Filed 26 April, 1922.) 


Costs—Equity—-Statutes—Appeal and Error. 

The locus in quo was formerly owned by the father of the plaintiff and 
defendant, the former claiming an undivided half thereof under their pa- 
rent’s deed conveying the lands to each of the parties upon consideration of 
support, which the plaintiff alleges he has performed, and that the defen- 
dant has not, the latter claiming the entire tract from his parents under a 
prior deed. Upon a trial without error the jury found that each was en- 
titled to an undivided half in the land, and the appeal being from taxing 
the defendant with costs, there being no element of an action in ejectment, 
it ig held, error, neither party being permitted to recover costs from the 
other, C.S. 1248, especially, as in this case, the question being of an equi- 
table nature, the taxing of costs is in the sound discretion of the court; and 
they are taxed equally against both parties. 


AppraL by both parties from Lane, J., at December Term, 1921, of 
Moore. | 


H. F, Seawell for plantiff. 
U. L. Spence for defendant. 


Cuark, C.J. This was an action between two brothers over the 
home place of their father, containing 48 acres, lying between a 50-acre 
tract on one side, which he had given to the plaintiff, and a 50-acre tract 
on the other side, which he had given to the defendant. The 
plaintiff claimed through an alleged deed for this 48-acre tract (420) 
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from the parents to him; the defendant denied such deed was ever 
delivered to the plaintiff, and likewise alleged that the parents of 
the parties and the plaintiff and defendant had all joined in the execu- 
tion of a deed or paper-writing of later date by the terms of which the 
plaintiff and the defendant were each to care for their parents during 
their natural lives, and after their death the plaintiff and the defendant 
should own the land as tenants in common, but if neither son failed to 
contribute to the support of parents, as therein provided, and the other 
did, the son so contributing should have the whole of the land. The de- 
fendant alleged that he had fulfilled his part of the contract, and that 
the plaintiff had not, and hence the defendant should be declared the 
owner of the whole interest in the land. 
Upon the issues duly submitted the jury found that: 


1, The deed executed by K. H. Hare and his wife to the plaintiff 
for the 48 acres of land described in the complaint was never delivered 
to the plaintiff. 


2. The defendant Franklin 8. Hare contributed to the support of his 
father during his lifetime, as alleged in the answer. 


3. The plaintiff Alfred R. Hare contributed to the support of his 
father during his lifetime, as alleged. 


4. The plaintiff is the owner of one-half interest in the 48 acres de- 
scribed in the complaint. 


The court entered a decree reciting that by virtue of the deed execut- 
ed 27 July, 1904, between plaintiff and defendant and their father and 
mother, duly recorded, the plaintiff is owner in equity in a fee-simple 
undivided interest in the 48 acres of land deseribed in the complaint; 
and that the defendant is the owner in equity and in fee simple of the 
other one-half undivided interest in the said tract of land, and entered 
a decree that each party should so hold a one-half undivided interest in 
the premises and the judgment should be a release on the part of each 
of any other interest in said 48 acres beyond the one-half undivided 
interest of each in pursuance of the verdict and the Judgment of the 
court. In the verdict of the jury and the judgment of the court we 
find no error, except as to the costs, which were acjudged against the 
defendant. 

The chief controversy seems to be in regard to the costs, which, as is 
not unusual, has become the chief concern in this litigation. This was 
not an action of ejectment, and the plaintiff did not recover on such 
claim, but his demand for Judgment was that “the rights of plaintiff 
and defendant, with respect to said 48 acres of land, be declared by the 
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court.” The defendant set up a counterclaim that he be declared the 
sole owner of the whole tract of 48 acres. Neither party recovered any- 
thing from the other under the verdict of the jury. The judgment 

of the court being that each was entitled to an undivided half (421) 
interest, the costs should be divided, C.S. 1248, especially as the 
action being in the nature of an equitable proceeding, the costs rest in 
the discretion of the court. Simmons v. Allison, 119 N.C. 557. 

In Wooten v. Walters, 110 N.C. 259, the Court held that where an 
action is not strictly for the recovery of real or personal property, costs 
will be allowed in the discretion of the court. 

The action, in effect, has been in the nature of an equitable proceed- 
ing, and in such case the adjudication of the costs is in the discretion 
of the court. Parton v. Boyd, 104 N.C. 422; Yates v. Yates, 170 N.C. 
536. In Gulley v. Macy, 89 N.C. 345, it was held that there had been 
no recovery of land by plaintiffs, within the strict meaning of the 
statute, but that the judgment was of an equitable nature and the court 
was authorized to adjudge the costs one-half against cach party. There 
are numerous other decisions which can be eited in support of a similar 
ruling as to costs. 

The costs will be paid one-half by the plaintiff and one-half by de- 
fendant, respectively. 


Modified and affirmed. 


Cited: Ritchie v. Ritchie, 192 N.C. 541; Hoskins v. Hoskins, 259 
N.C. 707. 





N. L. GIBBON vy. CYNTHIA E, LAMM. 
(Filed 26 April, 1922.) 


1. Fires — Negligence — Employer and Employee—Master and Servant—~ 
Evidence—Instructions—Nonsnit—-Trials. 

Where the owner of land built a fire on his pasture himself, or by his 
servants or agents, and there is evidence that a strong wind carried sparks 
and set fire to a woods adjoining the pasture from whence it was communi- 
cated to the plaintiff’s land to his damage, and that the owner had instruct- 
ed tis servants or agents to put out the fire, which they had disobeyed, the 
case presents a mixed question of law and fact, the jury to find the facts 
under a correct instruction of the court as to the law; and the granting of 
a motion as of nonsuit is erroneous. 
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2. Same—Proximate Cause. 


Where the owner of land builds a fire on his own premises, it is required 
of him to exercise the care of an ordinarily prudent man to prevent its 
communication to adjoining lands under the existing circumstances, whe- 
ther through the air or along the ground, and he is also liable for the 
negligence of his servants or agents whom he has left in charge, when his 
own, or their negligence attributable to him, is the oroximate cause of the 
damage to the lands of adjoining owners, or to others beyond, to which 
the fire has been communicated, the question of proximate cause being a 
question for the jury under proper instructions from the court. 


AppgEaL by plaintiff from Lane, J., at December Term, 1921, 
(422) of Moore. 

This action was brought to recover damages for the negligent 
setting out of fire by the defendant, the plaintiff alleging that the fire 
spread to his premises and burned his property, and that he was there- 
by damaged. 

At the close of the plaintiff’s evidence the defendant demurred there- 
to and moved to dismiss the action, and the court allowed the motion 
and dismissed the action, and plaintiff excepted. This is the only ques- 
tion in the case. The matter before the court is simply the suffciency of 
the evidence, and whether it ought to have been submitted to the jury. 
There was evidence that the fire which destroyed the plaintiff’s pro- 
perty was set out by the defendant, and it was also sufficient to show 
that it spread to the property of the plaintiff anc. burned it, and he 
thereby suffered damage. 

We will state briefly so much of the testimony as is pertinent to the 
ruling of the court dismissing the action. 

J. W. Phillips testified: “The fire was in the pasture. There was no 
woods inside the pasture, but woods adjoining the pasture on the north- 
east side, and that is how the fire got out. The woods next to the pas- 
ture were burned.” 

N. J. Patterson testified: “I know where Mr. Lamm and his wife 
lived, and where the fire was. I know Mr. Gibbons’ place also. I live 
about halfway between Mr. Gibbons’ place and Mr. Lamm’s place, and 
lived there at the time the fire occurred. The fire burned me out. It 
came to my house from the southwest, and that was in the direction of 
Mr. Lamm’s. The fire occurred near 2 o'clock, 1:30, or somewhere along 
there. The wind was blowing strong. The wind was coming from to- 
ward Mr. Lamm’s premises, coming that way. The fire was between 
four and five hundred yards from my house when I saw the blaze. Com- 
ing @ little to the left of my premises, between me and the graded road. 
The fire was going in the direction of Mr. Gibbons’ premises. Mr. Gib- 
bons’ premises were about two miles from my place. It was sometime 
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before I went over to Mr. Gibbons’ after the fire occurred, two or three 
weeks, I suppose. Everything was burned from my place over there. 
Some buildings were burned, I noticed. It burned some property for me, 
and I thought at the time that I was hurt worse than any one else, 
burned a lot of my dry oates and feed. I didn’t go any time after the 
fire from my premises to Mr. Lamm’s. I live about two miles from Mr. 
Lamm’s. The general character of the country between my place 

and Mr. Lamm’s is wire grass and black jack and a little light- (423) 
wood. Mr. Lamm had a conversation with me about the fire. He 

came to see me three times to see the damages that was done, and I 
was wanting him to pay me right smart damage, and he said he wasn’t 
able. He settled the matter with me and gave me $10. He spoke to me 
about the fire and stated that he had colored fellows there and they left 
for dinner and the wind got up and he told them to secure it, and they 
never went back to see until it got out. J don’t think he was there him- 
self. That is what I heard. Mr. Lamm told me that. He said he left the 
colored fellows and told them to secure it, and they went to dinner and 
the fire got out while they were at dinner. He told me that the colored 
fellows were burning some black jacks for the purpose of getting the 
ashes,” 

There was other testimony tending to show that the fire was started 
in the pasture of the defendant, and burned from there connectedly and 
continuously to plaintiff’s land and there burned his property, for the 
loss of which plaintiff brings this suit. 

Judgment was entered in the case dismissing the action, and plaintiff 
appealed. 


U. L. Spence for plaintvff. 
H. F. Seawell for defendants. 


Wauker, J. The court erred in withdrawing the case from the jury 
and ordering a nonsuit, as there was some evidence under which the 
plaintiff was entitled to have the issues submitted to a jury. It appears 
that the fire was originally set in the pasture and there was testimony 
to the effect that it was in cleared land, but there also was some that 
woodland adjoined the pasture on one side of it and it was by communi- 
cation of the fire to the woods that “it got out and spread to the other 
land.” Whether it was negligent in the defendant to have started the 
fire, by himself or through his agents or servants, in the pasture, for 
the purpose of burning the blackjacks to get potash, or, having started 
it, to have failed after the wind rose with such force and violence as to 
endanger the premises of adjoining proprietors, to keep the fire under 
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control and prevent it from spreading to other land and destroying the 
timber thereon, was a mixed question of fact and law, the findings of 
fact being for the jury, and the law applicable to the facts as found by 
them being solely a question for the court. If the fire was negligently 
set, or ordinary care was not exercised on the defendant’s own land, and 
this was the proximate cause of the injury to the plaintiff’s property, 
the defendant would be lable. “In general 1t may be said that a person 
is not liable for damages caused by a fire in the absence of negligence 

in its use. One may lawfully kindle a fire on his own premises 
(424) for the purpose of husbandry, and he is not liable for injury 

caused by it to the property of another in the absence of neg- 
ligenee in its management. Ordinary care and caution is all that is re- 
quired; that is, the fire should be kindled at a proper time, under 
ordinarily favorable circumstances and in a reasonably prudent man- 
ner, The owner will of course be hable for injuries from negligence in 
starting fires or in not using proper precautions to prevent their spread. 
He is not at liberty to kindle fires, when on account of the time, man- 
ner, or circumstances it appears probable that damage to others will 
result, such as setting it in a dry time, or without guarding it sufficient- 
ly to prevent its spreading. Nor should he set it near the property of 
another in matter through which it is likely to spread to such property 
from inflammable matter. It is immaterial whether the negligence con- 
sisted in the time or manner of kindling or the means used to prevent 
its spread, and where a fire is negligently kept it :s immaterial in what 
manner it spreads to the premises of another.” 29 Cyc. 460-461. The 
following instruction to the Jury was given in Higgins v. Dewey, 107 
Mass. 514, a case somewhat similar to this one, and held to be correct, 
and sufficient: “That to maintain his action the plaintiff must prove 
that the fire which occasioned the damage to his wood was communi- 
cated thereto from the fire which the defendant had set on his own 
land, and that the defendant in burning his brush did not use due and 
reasonable care in setting the fire, and in said burning did not use due 
and reasonable care and diligence to control the fire and prevent its 
escape and communication to the adjoining and surrounding lands; and 
that the burden of proof upon both these propositions was upon the 
plaintiff.” The Court there held, by Justice Gray, that if a man who 
negligently sets fire on his own land, and keeps it negligently, is liable 
to an action at common law for any injury done by the spreading or 
communication of the fire directly from his own land to the property of 
another, whether through the air or along the ground, and whether he 
might or might not have reasonably anticipated the particular manner 
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and direction in which it is actually communicated, citing numerous 
cases In support of the proposition. 

But the case goes beyond this, as N. J. Patterson gave testimony 
from which the jury may have reasonably inferred, and found, that the 
escape of the fire from the defendant’s premises was due to the negligent 
failure of his servants or agents in not preventing the escape of the fire 
and its spread to other land, as he had instructed them to do, after the 
wind rose and made it dangerous for the fire to be unguarded. Instead 
of doing so they went to the house for their dinner, and when they re- 
turned, it was too late, as the jury may have found, to stop the fire and 
save plaintiff’s property, which was burned. 

We said in Caton v. Toler, 160 N.C. 104, that the rule of care 
required of the defendant to prevent the escape of the fire from (425) 
his own land to that of plaintiff is the ordinary care that a rea- 
sonable and prudent person would have exercised under the existing 
or similar circumstances. In Averitt v. Murrill, 49 N.C, 323, a case re- 
lied on by the plaintiff, the court charged the jury correctly, as this 
Court said, that the defendant who has set out the fire would be re- 
sponsible for his own negligence, of course, and also for that of his 
agents, or servants, which had caused the injury. 

The question of proximate cause was for the Jury, under proper in- 
structions from the court, and would depend upon the circumstances 
under which the fire was started and communicatcd to plaintiff’s land, 
where his property was destroyed by it. Ordinarily what is the proxi- 
mate cause of an injury is a question for the jury, aided of course by 
instructions from the court as to the law bearing upon it. Railroad Co. 
v. Kellogg, 94 U.S. 469. 

There was error. The nonsuit will be set aside and a new trial had. 

New trial. | 


Cited: Benton v. Montague, 253 N.C. 700. 





R, A. KENDALL v. PINNIX REALTY COMPANY. 
(Filed 26 April, 1922.) 


Parties—Actions—Fraud—Contracts — Specific Performance—Deeds and 
Conveyances—Statute of Frauds—Statutes. 
The plaintiff and another entered into a written contract of purchase of 
defendant’s Jand, sufficient to bind the latter under the statute of frauds, 
C.S. 988, and the plaintiff alone brought this action, alleging fraud, and 
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seeks to recover back the part payment of the purchase price made thereon 
by himself and the other person interested, who has :0t been made a party: 
Heid, by his action the plaintiff repudiated the contract and renounced his 
right to specific performance, and such other person having an equitable 
interest in the subject of the action is a proper party with a right to assert 
such equity and to have the entire controversy settled in one action. C.S. 
457, 


AppeAL by defendant from Finley, J., at September Term, 1921, of 
RICHMOND. 

The defendant contracted to sell to the plaintiff and his father, J. A. 
Kendall, a tract of land, situated in Anson County, and executed the 
following receipt: “Received of Mr. R. A. Kendall and J. A. Kendall, 
on 8 July, 1920, $500, as part payment on 121 acres of land of Mr. M. 
L. Ross place at $65 per acre, 244 miles north of Polkton on the Polk- 
ton graded road. 

“Balance of one-half payment to be paid by 1 January, 1921, 
(426) which is $3,432.50. 
PINNIX RmaLTY CoMPANY, 
J. C. Flowers, Manager.” 


Plaintiff alleged that he paid the $500 named in the receipt, and that 
the payment was induced by fraud. Denial by the defendant. Issues 
as to the alleged fraud and damages were answered in favor of the 
plaintiff, and from the judgment rendered the defendant appealed. 


J. Chesley Sedberry for plaintiff. 
Fred W. Bynum for defendant. 


Apams, J. Since the evidence for the plaintiff tends to support the 
cause of action set out in the complaint the motion to nonsuit was prop- 
erly denied; but the rights of all the parties to th2 contract cannot be 
determined in a controversy solely between the pleintiff and the defen- 
dant. As we understand the record, the parties admit that as to the de- 
fendant the receipt introduced in evidence is a sufficient compliance 
with the statute of frauds, and that against the defendant specific per- 
formance may be enforced. But the plaintiff contends that neither he 
nor his father is bound by the receipt, and that eisher of them has the 
right to repudiate the alleged contract. C.S. 988; Burris v. Starr, 165 
N.C. 657; Lewis v. Murray, 177 N.C. 17. Accordingly, the plaintiff 
prosecutes this suit to recover the amount paid as a part of the pur- 
chase price of the land. In doing so he repudiates the contract and re- 
nounces his right to demand performance by the defendant. It will be 
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noted that the defendant acknowledges receipt of the $500 from both 
the plaintiff and his father. The latter, who is not a party to the suit, 
appears to have an equitable interest and a right to assert it in this ac- 
tion, and it does not appear that he has voluntarily abandoned his 
rights. Besides, the defendant is entitled to an opportunity to have the 
entire controversy settled in one action. J. A. Kendall should therefore 
be made a party. If he is unwilling to become a coplaintiff, summons 
may be issued against him as a defendant. C.S. 457. To this end a new 
trial is necessary. Let this be certified as provided by law. 
New trial. 


(427) 
ATLANTIC COAST LINE RAILROAD COMPANY v. TOWN OF DUNN. 
(Filed 3 May, 1922.) 


1. Limitation of Actions — Title — Adverse Possession — Color — Public 
Squares—Dedication—Acceptance—Statutes. 

Where the owner of lands has platted them into streets and a public 
square, and sold them to various purchasers with reference thereto, who 
have made improvements on the lots so purchased, and there is evidence 
that the sale was made in anticipation of the location of a town which was 
soon thereafter built, and that it had accepted the dedication of the streets 
and public square so platted; and that the original owner subsequently had 
conveyed this open square to a railroad company which had continuously 
used it more than seven years for the purposes of a depot: Held, upon the 
question of the title of the railroad claimed by adverse possession under the 
color of its deed, it is reversible error for the judge to charge the jury’ that 
should the railroad company, the plaintiff in the action, have held adverse 
possession under known and visible lines and boundaries, under color, it 
would ripen its title, such being contrary to the provisions of Laws 1891, 
ch. 224 (C.S. 485). 


2. Same—lInstructions—Appeal and Error. 


An erroneous charge that the title to an open square, dedicated to and 
accepted by a town, would be acquired by seven years adverse possession 
under known and visible lines and boundaries, contrary to the provisions of 
our statute, C.S. 485, is not cured alone by a full and complete charge on 
the principles of an offer to dedicate and an acceptance of the square by 
the town. 


AppraL by defendant from Cranmer, J., at November Term, 1921, 
of HaRNETT. 
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Civil action to establish plaintiff’s ownership in an open square in 
the town of Dunn, abutting on the railroad’s right of way through said 
town, and to restrain defendant from trespass and other wrongful inter- 
ference with plaintiff’s rights therein. Defendant denied plaintiff’s own- 
ership of the property, and in a further answer averred that said square 
had been dedicated as a public square and accepted as such by the 
town authorities before plaintiff had or claimed any right therein, and 
prayed for an injunction restraining plaintiff from alleged wrongful 
trespass or use of said square. The cause was submitted and verdict 
rendered on the following issue: 

“Is the plaintiff the owner in fee simple, and entitled to the posses- 
sion of the land described in the complaint? Answer: ‘Yes.’ ” 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 


Rose & Rose for plaintiff. 
Godwin & Williams and Younce & Best for defendant. 


Hoxs, J. There was evidence to the effect that in 1886 one 

(428) Henry Pope, admitted to be the owner, conveyed to H. Walters 
and J. B. Edgerton 374% acres of land, covering the land or 
square in controversy. That in 1892 said Walters and Edgerton con- 
veyed said property, or the portion of it that contained the square, to 
the East Carolina Land and Improvement Company. That on 28 May, 
1907, said land and improvement company conveyed the land in dis- 
pute to plaintiff, and said plaintiff had occupied and controlled the 
said land, asserting ownership under its deed since said date. There was 
evidence on the part of the defendant tending to show that said Walters 
and edgerton, while owners of said property in fee, made a subdivision 
of a portion of said 3744 acres, which subdivision included the locus in 
quo, divided same into streets, alleys, blocks, with a public square, for 
the purpose of creating the present town of Dunn. That a blue-print 
was made of the property showing the lots as an open public square, 
and in 1887 said parties conducted an auction sale of numbers of these 
lots, at which it was stated that the site was to be and remain an open 
square, ete., lots were sold, and deeds made as adjoining said square. 
And it was publicly announced at the time that the square would 
never be sold, but would be and remain a public square for the use and 
convenience of the public. And there were facts in evidence permitting 
the inference that some of the railroad officials and others largely in- 
terested as owners of the stock were present at the sale and acquiescing 
in these assurances. There was further evidence for the defendant that 
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the authorities of the town of Dunn, which was incorporated in 1887, 
had accepted the dedication of the property in controversy as a publie 
square. That in 1892 it had caused an official map of the town to be 
inade, naming the streets, blocks, ete., largely following the plat as 
made by Walters and Edgerton and recognizing the property in dispute 
as a public square, designated as Lucknow Square, so named in said 
official record of maps of the town. That some of the lots sold abutting 
on the square had been improved by the owners, and the city had con- 
structed concrete sidewalks on the western side of the property, and 
has paved the western edge as a street and had extended Cumberland 
street through the property and paved the same, and other uses had 
of the square shown for the benefit of the general public. Upon this op- 
posing testimony, the court charged the jury, among other things, as 
follows, and which was duly excepted to by appellant: 


“The plaintiff contends that it is the owner in fee of the land, and 
that it has been in the continuous, quiet, and peaceable possession of 
the land since 1907, about eleven years, and that the title extends back 
an unbroken chain to the Pope deed to Walters and Edgerton in 1886, 
about thirty-two years, and that it, and those under whom it claims, 
have now occupied and held adversely to all persons the land 
in question. I instruct you, gentlemen of the Jury, that seven (429) 
vears adverse possession under known and visible lines and 
boundaries, and under color of title, will ripen title, and be a bar to all 
persons if no disability, and there is no evidence of disability in this 
case of anv person being under disability.” 


The true title having been admitted to be in Henry Pope, that as an 
abstract proposition is correct, but when considered in reference to the 
facts in evidence, and the opposing positions of the parties arising there- 
on, we are of opinion that this instruction is erroneous. In 1891, chapter 
224, the Legislature, changing the law as it had formerly prevailed, en- 
acted a statute, now appearing in C.S. 435, as follows: ‘““No person or 
corporation shall ever acquire an exclusive right to any part of a public 
road, street, lane, alley, square, or public way of any kind by reason of 
any occupancy thereof or by encroaching upon or obstructing the same 
in any way, and in all actions, whether civil or criminal, against anv 
person or corporation on account of an encroachment upon or obstruc- 
tion or occupancy of any public way it shall not be competent for a 
court to hold that such action is barred by any statute of limitations.” 
Under the provisions of this statute, the effect of which, on the law as 
it formerly existed, is referred to in Threadgill v. Wadesboro, 170 N.C. 
641, and other cases. If the defendant’s evidence is accepted by the jury, 
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and there was a completed dedication of the square, the right of the 
public therein was immediately established and thereafter a title by 
adverse possession could no longer be acquired cor maintained against 
it. In Haggard v. Mitchell, 180 N.C. 255; Wittson v. Dowling, 179 N.C. 
542; State Co. v. Finley, 150 N.C. 726; Tise v. Whitaker, 146 N.C. 374. 
True, the court in its further charge made elaborate, and in the main a 
very correct statement of the law appertaining to dedication and ac- 
ceptance of these public easements, but he nowhere modifies the charge 
as above set out, or instructed the jury that in case a completed dedica- 
tion is established, a title by adverse possession could, under no circum- 
stances, prevail against it. Standing alone and without further state- 
ment or explanation, the charge could very well be interpreted to 
mean that notwithstanding a previous dedicatioa and acceptance, if 
plaintiff had thereafter shown adverse possessio:, under known and 
visible lines and boundaries for seven consecutive years, 1t would be a 
valid title. It is not unlikely that the charge excepted to was so under- 
stood by the jury, and in our opinion, as stated, raust be held for prej- 
udicial error entitling defendant to a new trial. 
Vemre de novo. 


Cited: Gault v. Lake Waccamaw, 200 N.C. 5961; McPherson v. Wil- 
liams, 205 N.C. 178. 


(430) 


O. M. RUTLEDGE, Trapine AS RUTLEDGE & COMPANY v. A. T. GRIFFIN 
MANUFACTURING COMPANY. 


(Filed 8 May, 1922.) 


1. Limitation of Actions—Adverse Possession—Husband and Wife. 


Where the husband owns or has title to the locus in quo, his living there- 
on with his wife is his sole possession in regard to the question of title rip- 
ened by adverse possession, and the principle upon which it is regarded as 
that of his wife when she owned the title and he c.aims under a void deed 
from her, as decided in Kornegay v. Price, 178 N.C. 441, does not apply. 


2. Trespass—Standing Timber—Damages—Boundaries, 


Where the plaintiff claims timber growing upon Jands by adverse posses- 
sion of the lands, depending upon whether defendant’s boundary was the 
high- or low-water mark of a stream, it is competent for the plaintiff to 
show the location of the high-water mark, and where the land alleged to 
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been done to it from the cutting and removing of the trees, but how and 
to what extent, if any, the remaining land had been injured or depreciated 
by the defendant’s alleged trespass. 


8. Same—Evidence. 


Where the plaintiff brought an action in the nature of an action for tres- 
pass and for damages for the defendant’s cutting and removing timber 
standing upon the lands, which he claims by adverse possession, depending 
upon the location of defendant’s boundary line, testimony of the defen- 
dant’s grantors that he had altered his deed with respect to this boundary 
is competent upon the question of defendant’s good faith in claiming the 
lands and denying trespass, and as impeaching the validity of the defense 
and showing the true location of defendant’s boundary; though not with 
reference, in this case, to its legal effect upon the continued validity of the 
defendant’s deed. 


4. EKvidence—Cross-examinations—Impeachment—Damages—Trials. 


Where the defendant corporation has denied the trespass and the wrong- 
ful cutting and removing timber upon the plaintiff’s land, and its general 
unanager has testified as to the comparative value of the timber, it is com- 
petent for the plaintiff to cross-examine him as to those matters to test the 
value of his testimony as to the value of the land, timber, ete., and also to 
show his animus, feeling, or bias. 


5. Appeal and Error — Evidence—Objections and Exceptions—Broadside 
Exceptions. 


Iixeeptions to testimony, to be considered on appeal, must not be to Ssev- 
eral distinct parts without particularly indicating the ground of objection. 


AppEAL by defendant from Lyon, J., at January Term, 1922, of 
DUPLIN. 


John A. Gavin, Jr., and Rouse & Rouse for plaintiff. (431) 
Stevens, Beasley & Stevens and Teague & Dees for defendant. 


Waker, J. This is an action, in the nature of an action for tres- 
pass, to recover damages from the defendant for cutting and removing 
timber from that portion of the plaintiff’s land, known as the J. F. 
Watkins tract of land, which lies between Poley Branch and the high- 
water mark of the mill-pond lying north of the Poley Branch. The 
plaintiff acquired the title to this timber by mesne conveyances from 
J. F. Watkins for the timber of the J. F. Watkins tract of land, which 
included the timber alleged to have been unlawfully and wrongfully cut 
and removed by the defendant, that is, the timber in controversy being 
on the land between the Poley Branch and the high-water mark of the 
branch on the north side, and the jury found that the defendant com- 
mitted the trespass by cutting and removing the timber, as alleged. 


462 IN THE SUPREME COURT. [183 


RUTLEDGE v. MrFe. Co. 


el ere 


In order to establish ownership of the timber, the plaintiff introduced 
evidence tending to show that J. F. Watkins hac. been in the adverse 
and continuous possession of the land for more than forty years before 
his death in 1918, claiming it as his own and as belonging to him in his 
own right, and the case was submitted to the jury by the court only in 
this view, that is, whether J. F. Watkins had acquired title to the land 
by such an adverse possession of it by him. This fact it seems to us 
eliminates many of the objections made and questions raised by the 
defendant. One of its contentions being that the adverse possession of 
J. ’. Watkins could not be considered as against his wife, Mrs. Watkins, 
who was the daughter of Daniel B. Newton. But we do not understand 
from the record that it ever was so allowed to have effect. It does not 
even appear that his wife had any title to the land, or that she even 
claimed any, but all that does appear in that respect tends to show the 
contrary to be the case. 

We may refer to one part of the evidence from which it would ap- 
pear that the wife did not claim the land, nor dicl her children, but at 
J. F. Watkins’ death the tract of land on which the timber in contro- 
versy stood was divided by order of court among his heirs alone, with- 
out any claim or suggestion that Mrs. Watkins was interested at all in 
it. It appears from the syllabus of the case relied on by the defendant 
that it was there held as follows: “The possession of lands by the hus- 
band under a deed made to him by his wife, for noncompliance with 
Rev. 2107, is for the benefit of the wife, and during the continuance of 
the marriage relation during her life cannot be corsidered as adverse to 
her and ripen title in him by sufficient adverse possession. Semble, 
after her death his possession would be adverse possession against her 
heirs; and guere as to whether it would be such before demand is made 

for possession.” Kornegay v. Price, 178 N.C. 441. The principle 
(4382) of that case does not apply here, as it does not appear that J. F. 

Watkins held in opposition to his wife, or adversely to her, or 
that she had any title, but that he held, in his own right, and adversely 
to every one. The title having thus vested in J. F. Watkins, he convey- 
ed the land to L. D. Atkins, who, with his wife, conveyed it to M. T. 
Murray, and the latter, with his wife, to the plaintiff. 

It was, of course, competent to show where the land was situated that 
had been trespassed upon by cutting the trees and what damage had 
been done to it, not only that which arose from cutting and removing 
the trees, but how, and to what extent, the remaining land had been 
injured, or depreciated in value, by the acts of trespass, so that the full 
amount of the damages could be estimated. It was also competent and 
pertinent to show where the “high-water mark” and Poley Branch were, 
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as they were alleged to have been called for in the deed. There was 
something said about tampering with the deed of H. J. Faison and wife 
to the defendant, those witnesses having testified that they had only 
conveyed to the defendant the timber to the high-water mark of the 
millpond, which was the southern boundary of their land, and that the 
deed then exhibited was not the one they signed and delivered to the 
defendant, that the sheets were now of different width, one of the four 
sheets not being like the others; and that the deed was torn, but, as we 
have said, this evidence proved to be harmless owing to the careful and 
discriminating manner in which the learned judge charged the Jury and 
restricted their attention solely to the question as to the adverse posses- 
sion of J. F. Watkins, the cutting of the timber and the damages. If 
the defendant had mutilated the deed of Faison and wife, or defaced it 
in any material way, we do not see why it was not competent to show 
it upon the question of the defendant’s good faith in claiming the land, 
and denying the trespass; and as impeaching the validity of the de- 
fense, and as showing the true location of the defendant's land to be 
different from what it was claimed to be. And further, it was admissible 
to show that the alleged spurious deed differed from the original as 
signed by Faison and wife, and in what respects it differed, so as to 
establish the real boundaries of the land as they conveyed it. In this 
connection the plaintiff contended that notwithstanding the testimony 
of H. J. Faison and wife that the paper exhibited to the court by the 
defendant as the deed from them was not the original deed so delivered 
to the defendant, the defendant failed to offer any evidence explanatory 
of the appearance of the paper and of the other facts testified by H. J. 
Faison and wife tending to establish the falsification of the said paper, 
and that the deed to the defendant’s grantor, H. J. Faison, limits his 
boundaries to the high-water mark, yet the defendant 1s undertaking in 
this action to claim title to the timber on the land between the 
high-water mark and the run of Poley Branch by virtue of a (483) 
eonveyance which its grantors declare bears a substituted page 
which changes, as the witnesses testify, the true description by erasing 
the words “high-water mark” and substituting therefor ‘the run of 
Poley Branch.” This evidence as to the alteration of the deed was not 
used, so far as we can discover from the record, for any purpose to 
which it was not relevant, even if it was met with proper objection at 
the time it was offered. 

We will not consider the alleged alteration with reference to its legal 
effect upon the continued validity of the deed itself, but only so far as 
it may have influenced the jury in determining the location of the lands 
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in controversy and upon the question whether there had been a trespass 
by the defendant. 

The objections to the testimony of A. T. Griffin were not well taken. 
He had denied the trespass by the defendant company of which he was 
the general manager, and testified to the comparative value of the tim- 
ber and it was competent to cross-examine him as to those matters and 
with reference to the Faison deed to the defendant, in order to test the 
value of his testimony, and especially as to the value of the land and 
timber and the damages (Gay v. R. R., 148 N.C. £36), and to show his 
animus, feeling, or bias. Batley v. Winston, 157 N.C. 252. 

Numerous exceptions were taken to testimony consisting of several 
distinct parts, without indicating more particularly the ground of the 
objection. This we have held to be too general. Holmes v. R. R., 181 
N.C. 497; Kennedy v. Trust Co., 180 N.C. 225. 

Upon a review of the case and a due consideration of the exceptions 
noted by the defendant, we are of the opinion that it was correctly tried. 

No error. 


Cited: State v. Nelson, 200 N.C. 72. 





WILLIAM M, BELLAMY, ADMINISTRATOR v. BLADEN COUNTY LUMBER 
COMPANY. 


(Filed 3 May, 1922.) 


1. Employer and Employee—Master and Servant—Safe Place to Work— 
Youthful Employees—Warnings—Instructions—Supervision. 


It is required of the employer of labor to exercise ordinary care in pro- 
viding them a reasonably safe place to work, and especially to warn and 
instruct those who are youthful and inexperienced concerning the risks and 
dangers which import menace of serious injury, and to provide adequate 
supervision when conditions are such as to require i: 


2. Same—Negligence—Evidence—-Nonsuit—tTrials. 


The owner of a lumber plant, a corporation, used in connection with its 
plant a slide to haul up the logs from the water. There was evidence tend- 
ing to show that where this slide entered the water the water was knee 
deep, and waist deep where it ended; and beyond was the channel of the 
river some twenty or thirty feet deep; that the plaintiff’s intestate was a 
boy about 15 years of age, and inexperienced, and while at work under the 
defendant’s superintendent in repairing this slide, the superintendent left 
the intestate, with other boy employees, in the water to clear out the bot- 
tom and old boards at the foot of the slide, directing them to stay there 
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until his return, but without warning or instructing them as to their dan- 
ger; that the plaintiff could not swim with the clothes or shoes he neces- 
sarily was wearing in the performance of his duties, and in the absence of 
the superintendent was seen to fall forward and was carried out by the 
rising river, and was drowned. Upon defendant’s motion as of nonsuit: 
Held, sufficient as to the actionable negligence of the defendant to take the 
case to the jury. 


APPEAL by plaintiff from Connor, J., at September Term, 
1921, of BRUNSWICK. (434) 
Civil action to recover damages of defendant for wrongfully 
and negligently causing the death of Fred Ballard, plaintiff’s intestate. 
At the close of plaintiff’s evidence, on motion, there was Judgment of 
nonsuit, and plaintiff excepted and appealed. 


Robert W. Davis and John D. Bellamy for plaintvff. 
Rountree & Carr for defendant. 


Hoke, J. There were facts in evidence on part of plaintiff tending 
to show that defendant company owned and operated a lumber mill 
near the Cape Fear River in said county. That the mill carriage was 
about 30 feet from the river and 20 to 25 feet above the water level, 
and there was a slide 7 feet in width running from the carriage down 
into the log pen in the river, and which extended into the pen and 
under the water a distance of 10 or 12 feet. That the water was about 
knee-deep where the slide “struck” the river and waist-deep where it 
ended, and the logs were dragged from the river as needed up this 
slide on to the mill carriage, etc. That the slide had become broken or 
torn up, and when the logs were being pulled out of the pen they would 
catch and stop and it had become necessary or desirable to repair same. 
That the intestate was a lad of about 15 years of age, in employment of 
defendant at the time, and had been for about four days, and on 15 
August, 1918, he with two or three other youthful employees, were di- 
rected by the foreman of the mill, one Douglas, to go with him and re- 
pair the shde where it had become torn up or broken under the water. 
That while so engaged Douglas, the foreman, finding that he would 
need to saw a picce of timber for the purpose, went with Ben Willis, one 
of the boys, to the mill for the purpose, instructing the intestate and his 
comrades to stay there in the water and clear out the bottom and the 
old boards at the foot of the slide. That the two boys were in the 
water when Douglas left, and that he gave them no warning of (435) 
any danger, but told them “to stay in there till he eut the piece 
at the mill. That the channel of the river was from 380 to 40 feet deep, 
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and was 30 or 40 feet away.” That intestate could not swim, and was 
in the water with his clothes and shoes on, ready to do the work re- 
quired. That the tide was rising in the river, and the intestate was seen 
to fall forward and was caught and carried into deep water and was 
drowned. It is fully recognized in this jurisdiction and elsewhere that an 
employer of labor in this class of work, in the exercise of ordinary care, 
must provide for its employees a reasonably safe place to work, and to 
warn and instruct youthful or inexperienced employees concerning the 
risks and dangers which import menace of serious injury, and in the 
exercise of such care, to provide also adequate supervision when con- 
ditions are such as to require it. A rule that is especially insistent in 
case of youthful employees when their lack of experience and training 
is likely without it to subject them to risk of serious or substantial in- 
jury. In Ensley v. Lumber Co., 165 N.C. 687-695, Associate Justice 
Walker quotes with approval on the subject, 1 Shearman & Redfield on 
Negligence (6 ed.), secs. 219 and 219a, as follows: “It is the duty of one 
who employs young persons in his service to take notice of their ap- 
parent age and ability, and to use ordinary care <o protect them from 
risks which they cannot properly appreciate, and to which they ought 
not to be exposed. This is a duty which cannot be delegated; and any 
failure to perform it leaves the master subject to the same liability, with 
respect to such risks, as if the child were not a servant. For this pur- 
pose, the master must instruct such young servants in their work and 
warn them against the dangers to which it exposes them, and he must 
put this warning In such plain language as to be sure that they under- 
stand it and appreciate the danger. ... The principles governing the 
employment of minors are to a large degree also applicable to the em- 
ployment of inexperienced, ignorant, feeble, or incompetent servants. A 
master having notice of any such defect in a servant, no matter what 
his age may be, is bound to use ordinary care to instruct the inexper- 
ienced or ignorant, and to avoid putting the feeble to work too heavy 
for their strength, and generally to refrain from exposing them to risks 
which they are not fit to encounter. When the master has notice of such 
ignorance or inexperience on the part of the servant as would make the 
ordinary risks of the business especially perilous to that servant, he 
must give the servant explicit warning of the danger, and not allow him 
to undertake the work without a full explanation of its perils.” This 
being the rule of obligation, and applying the principle uniformly pre- 
vailing with us that on a judgment of nonsuit, the facts which make in 

favor of plaintiff's claim should be accepted as true, and con- 
(486) strued in the light most favorable to him. We are of opinion that 

the evidence of record affords a permissible inference that there 
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has been in this instance a negligent breach of duty on the part of de- 
fendant, constituting an actionable wrong, and that on the facts as now 
presented the judgment of nonsuit is erroneous. This will be certified 
that the said judgment will be set aside and the case submitted to the 
jury on appropriate issues. 

Reversed. 





LONNIE C. MIMMS v. SEABOARD AIR LINE RAILWAY COMPANY Er AL. 
(Filed 3 May, 1922.) 


Appeal and Error—Docketing—Dismissal—Certiorari—Court’s Discretion 
—Consent. 


Where a case on appeal has not been docketed by appellant within the 
time required by the rule of practice in the Supreme Court regulating it, 
and a motion has not been duly made for a certiorari, it will be dismissed, 
it being discretionary with the court as to whether the motion for this 
writ will be allowed, which the consent of the parties cannot affect. 


APPEAL by plaintiff from Ray, J., at April Term, 1921, of ANson. 

Civil action to recover damages for an alleged negligent personal in- 
jury. 

Plaintiff, express messenger on train No. 18, running from Wilming- 
ton to Charlotte, was injured in a wreck on the night of 2 May, 1919; 
said wreck occurrme about two miles west of Lilesville, and being 
caused by a derailment of the train. 

From a verdict and judgment in favor of defendants, the plaintiff ap- 
pealed. 


James S. Afanning, McLendon & Covington, and Douglass & Doug- 
lass for plaintrff. 
B. Vance Henry and McLntyre, Lawrence & Proctor for defendants. 


Stacy, J. Seaboard passenger train No. 13, running from Wilming- 
ton to Charlotte, was wrecked on the night of 2 May, 1919, at a point 
approximately two miles west of Lilesville in Anson County. Investi- 
gation made on the night of the wreck showed that the train had been 
derailed by means of a ‘“draw-bar” unlawfully placed on the railroad 
track by some person or persons, at that time unknown to the defen- 
dants. Plaintiff was an express messenger in the employment of the 
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defendant American Railway Express Company, and was in charge of 

the express car on the wrecked train. He brings suit against the 
(4837) American Railway Express Company, the Seaboard Air Line 

Railway Company, and the Director General of Railroads, to 
recover damages for injuries alleged to have be2n sustained in said 
wreck. The jury having answered the issues of negligence in favor of 
the defendants, there was a Judgment dismissing the action and taxing 
the plaintiff with the costs. 

We have carefully examined the record and have been unable to find 
any reason for disturbing the result below. Upon the merits, we think 
the judgment must be affirmed. No reversible error has been shown. 

It also appears that this case was tried in Apr:l, 1921. The appeal, 
therefore, should have been docketed and heard at the last term; or, at 
least, the record proper should have been seasonably docketed here and 
motion duly made for a certiorart. This latter writ is a discretionary 
one, and counsel may not dispense with it by agreenent. In re McCade, 
ante, 242; S. v. Johnson, post; S. v. Hooker, post. 

Animadverting upon a similar state of facts, in S. v. Trull, 169 N.C. 
370, the present Chief Justice, speaking for a unanimous Court, said: 


“We note that this trial was had in June, 1914. Under the statute and 
rules of the Court this appeal was required to be docketed at the fall 
term of this Court before the call of the docket of the district to which 
it belongs, under penalty of dismissal. Rules 5 and 7, 140 N.C. 540, 544; 
Rev. 591; Pittman v. Kimberly, 92 N.C. 562, and numerous eases 
thereto cited in the Anno. Ed., and Burrell v. Hughes, 120 N.C. 277, 
citing numerous cases, and with numerous annotations in the Anno. Ed. 
It appears in the record that the solicitor agreed with the prisoner’s 
counsel that the case might be postponed and docketed at this term 
(Spring Term, 1915). This was an irregularity, and was beyond his au- 
thority. The statute must be complied with and the cause docketed at 
the next term here after the trial below. If in any case there is any 
reason why this cannot be done, the appellant must docket the record 
proper and apply for a certiorari, which this Court may allow, unless it 
dismisses the appeal, and may then set the case for trial at a later day 
at that term or continue it, as it finds proper. It :s not permitted for 
counsel in a civil case, nor to the solicitor in a State case, to assume the 
functions of this Court and allow a cause to be docketed at a later term 
than that to which the appeal is required to be brought by the statute 
and the rules of this Court.” 


No error. 
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Cited: Rose v. Rocky Mount, 184 N.C. 610; S. v. Butner, 185 N.C. 
733; Weedon v. R. R., 187 N.C. 702; State v. Farmer, 188 N.C. 244; 
Hardy v. Heath, 188 N.C. 272; King v. Taylor, 188 N.C. 451; Finch v. 
Commissioners, 190 N.C. 156; Stone v. Ledbetter, 191 N.C. 779; State 
vu. Moore, 210 N.C. 689. 


(438) 
RALPH MOORE vy. CHICAGO BRIDGE AND IRON WORKS. 
(Filed 3 May, 1922.) 


1. Negligence—-Contributory Negligence. 

There is no essential difference between negligence and contributory neg- 
ligence, the former applying to the defendant and the latter to the plain- 
tiff. and in either case is the want of due care in doing other than, or fail- 
ing to do, what a reasonably prudent man would have done under the same 
or similar circumstances, 


2. Same—Proximate Cause. 

The plaintiff’s contributory negligence to defeat his recovery in an action 
to recover damages for a personal injury alleged to have been received 
through the defendant’s negligence, is such negligent act of commission or 
omission so concurring and codperating with the negligent act of the defen- 
dant as to become the real, efficient, and proximate cause of the injury the 
plaintiff has sustained, or the cause without which the injury would not 
have occurred, 


3. Negligence—Comparative Negligence——Statutes—Damages. 

The doctrine of comparative negligence is only recognized by our courts 
in instances coming within the meaning of the Federal Employers’ Liabil- 
ity Act, and our own statute, C.S. 3467, and then only for the purpose of 
mitigating the damages or as a partial defense. 


4, Same—Contributory Negligence—Instructions—Appeal and Error. 

Where the issue of plaintiff’s contributory negligence arises in an em- 
ployee’s action against a private corporation, an instruction thereon that if 
the plaintiff’s negligence contributed to his personal injury to the degree 
that he was “guilty,” without preponderating, the defendant is not entitled 
to haye the issue answered in its favor, for it must outweigh “the conten- 
tions of the plaintiff that he did not contribute,” constitutes reversible error 
to the defendant’s prejudice, being in effect an erroneous charge upon the 
principle of comparative negligence, inapplicable to the case. 


APPEAL by defendant from Ray, J., at the October Term, 1921, of 
MECKLENBURG. 


470 IN THE SUPREME COURT. [183 


MooRE wv. IRON WORKS. 


Civil action to recover damages for an alleged negligent personal 
injury. 

Plaintiff, an employee of the defendant company, was engaged, with 
other servants, in the work of erecting a steel tower and water tank for 
the Standard Bonded Warehouse Company in the city of Charlotte. At 
the time of the injury plaintiff, together with cther employees, was 
undertaking to move a long pole, similar to a telegraph pole, from the 
platform of the warehouse to the scaffold around the water tank. The 
pole was being conveyed on a two-wheeled dolly, or small wooden hand 
truck. When the wheels of the dolly came to the rail at the end of the 
platform it was necessary, in order to get the wheels over the rail and 
upon the bridge leading to the tower — an elevation of five or six inches 

— to place two short boards or planks in proper position so as 
(439) to easily push the dolly from the platform up to and upon the 

bridge. The plaintiff selected the plank for the wheel on his side, 
placed it himself, and was helping to push the truck or dolly up the 
boards so placed when the dolly careened or tilted towards him, and he 
elther Jumped off or was knocked off the platform and fell a distance of 
five or six feet to a lower platform, with the result that his leg was 
broken. 

Defendant pleaded assumption of risk, the fellow-servant rule, and 
contributory negligence, in that the plaintiff, by his own carlessness 
and negligence in placing the plank, ete., brought about his own injury. 

From a verdict and judgment in favor of plaintiff, the defendant ap- 
pealed, assigning errors. 


D. E. Henderson and T. A. Adams for plaintrff. 
E. R. Preston and Wade H. Williams for defendant. 


Sracy, J., after stating the case: There are a number of exceptions 
appearing on the record, but we deem it unnecessary to consider them 
seriatim, as, in our opinion, a new trial must be awarded for error in 
the charge on the issue of contributory negligence. Upon this phase of 
the case his Honor instructed the Jury as follows: ‘So, if you find that 
the plaintiff in the case, under the contentions which the court will later 
lay down for you, was guilty of contributory negligence and contributed 
to the degree that he was guilty, yet it does not predominate, then the 
defendant is not entitled to have an issue of contributory negligence 
answered in its favor; it must prevail by an outweighing of the conten- 
tions of the plaintiff that he did not contribute.” 

As we understand this excerpt, to which the defendant has excepted, 
it embodies and carries with it a statement of the orinciple of compar- 
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ing the negligence of the plaintiff with that of the defendant. This doc- 
trine is applicable with us, and then only for the purpose of mitigating 
the damages or as a partial defense, in cases arising under the Federal 
Employers’ Liability Act and our own statute, C.S. 3467. Williams v. 
Mig. Co., 173 N.C, 226. The instant case comes under neither enact- 
ment. 

Contributory negligence, such as will defeat a recovery in a case like 
the one at bar, is the negligent act of the plaintiff, which, concurring 
and coéperating with the negligent act of the defendant, thereby be- 
comes the real, efficient, and proximate cause of the injury, or the cause 
without which the injury would not have occurred, Negligence is doing 
other than, or failing to do, what a reasonably prudent man would have 
done under the same or similar circumstances. In short, it is a want of 
due care; and there is really no distinction or essential difference be- 
tween negligence in the plaintiff and negligence in the defendant, 
except the plaintiff’s negligence is called contributory negligence. (440) 
The same rule of due eare, which the defendant 1s bound to ob- 
serve, applies equally to the plaintiff; and due care means commen- 
surate care, under the circumstances, when tested by the standard of 
reasonable prudence and foresight. The law recognizes that contributory 
negligence may be due either to acts of omission or to acts of commis- 
sion. In other words, the lack of diligence, or want of due care, on the 
part of the plaintiff, may consist in doing the wrong thing at the time 
and place in question, or it may arise from inaction or from doing noth- 
ing when something should have been done. The test is: Did the plain- 
tiff fail to exercise that degree of care which an ordinarily prudent man 
would have exercised or employed, under the same or similar circum-~- 
stances. and was his failure to do so the proximate cause of his injury? 
If this be answered in the affirmative, the plaintiff cannot recover in a 
ease like the one at bar. O'Dowd v. Newnham (Ga.), 80 S.E. 40. Of 
course, it is needless to add that under our statute, C.S. 523, where 
contributory negligence is relied on as a defense, it must be set up in 
the answer and the defendant is required to prove it on the trial. That 
is to say, the defendant must properly plead the negligence of the plain- 
tiff as a defense, and he must also assume the burden of proving his al- 
legation of contributory negligence. Jackson v. R. R., 181 N.C. 153; 
Fleming v. R. R., 160 N.C. 196. See, also, Taylor v. Lumber Co., 178 
N.C. 112, on the question of proximate cause. 

His Honor may have had in mind what was said in Vann v. R. R., 
182 N.C. 570, but there the Court was speaking of the passive and in- 
active negligence of the plaintiff, and not such as would make him 
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“guilty of contributory negligence,” to use the language employed in 
the charge here, 

As the other exceptions, in all probability, will not arise on another 
trial, we shall not consider them now. 

New trial. 


ApaMs, J., concurs in the result. 


Cited: Construction Co. v. R. R., 184 N.C. 180; McLeod v. Lemons, 
185 N.C. 611; Davis v. Long, 189 N.C. 134; Boswell v. Hosiery Mills, 
191 N.C, 558; Malcolm v. Cotton Mills, 191 N.C. 729; Inge v. R. R., 
192 N.C. 582; DeLaney v. Henderson-Gilmer Co., 192 N.C. 651; Clin- 
ard v. Electric Co., 192 N.C. 743; Helms v. Power Co., 192 N.C. 786; 
Elder v. R. R., 194 N.C. 619; Wurphy v. Power Co., 196 N.C. 493; 
Bailey v. R. R., 196 N.C. 516; Liske v. Walton, 198 N.C. 742; Cashatt 
v. Seed Co., 202 N.C, 384; State v. Cope, 204 N.C. 80; Stephenson v. 
Leonard, 208 N.C. 452; Malphurs v. Ellington, 208 N.C. 885; Wright v. 
Grocery Co., 210 N.C. 463; Cashatt v. Brown, 211 N.C. 372; Diamond 
v. Service Stores, 211 N.C. 684; Sebastian v. Motor Lines, 213 N.C. 774; 
Bechtler v. Bracken, 218 N.C. 524; McCrowell v. R. R., 221 N.C. 875; 
Rea v. Simowitz, 225 N.C. 579; Philips v. Nessmith, 226 N.C. 175; 
Bruce v. Flying Service, 284 N.C. 84; Hunt v. Wooten, 288 N.C. 50; 
Adams v. Bd. of Ed., 248 N.C. 511. 
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SHELL anp L. 8. RHYNE v. JANE LINEBERGER. 
(Filed 8 May, 1922.) 


Actions—Equity—Nonsuit—Statutes—Executors and Administrators. 


Where there is evidence in support of defendant’s counterclaim that she 
had rendered services to her mother, in the latter’s lifetime, under an ex- 
press promise to pay for them, and that her mother ‘:ad died without prop- 
erty, except her home place, which continued to remain in the defendant’s 
possession after her death; and that the plaintiff was the grantee of her 
brother, who had obtained the locus in quo by a fraudulent deed from his 
mother of which the defendant had full Knowledge, or actual or construc- 
tive notice thereof: Held, the fact that more than ons year had elapsed be- 
fore the beginning of the present action, from the termination by nonsuit of 
the defendant’s action to recover for such services from the administrator 
of her mother, does not bar her recovery upon her counterclaim, the same 
being of an equitable nature to which our statute, C.8. 415 (Rev., 370), has 
no application, under the facts of this case, the defendant having, all the 
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time, had continuous possession of the land. Mast v. Tiller cited and ap- 
proved. 


AppreaL by defendant from Ray, J., at December Term, 1921, 
of GASTON. (441) 


No counsel for plaintvff. 
Mangum & Denny for defendant. 


Waker, J. This action was brought to recover a tract of land 
consisting of one acre and eight poles, situated about one mile from 
the town of Dallas, on the Dallas and Spencer Mountain road, the de- 
fendant being in the possession of the same. She alleged in her defense 
that the land was at one time owned by her mother, Mrs. Sarah Line- 
berger, who died in the year 1907, and that a short time prior to her 
death the defendant rendered services to her mother from 15 February, 
1903, to 10 April, 1907, for which the latter promised to pay the rea- 
sonable value thereof, which amounted to $400. After her mother’s 
death, the defendant brought an action against her administrator, and 
at his death continued the same against her administrator de bonis non 
to recover the amount of her claim, and for the purpose of having the 
land sold to pay it, and the said action pended in the Superior Court 
of Gaston County for a long time and until a nonsuit was entered 
therein in the year 1916. 

In this action defendant pleaded as a counterclaim or defense the 
said indebtedness due from her mother to herself, and alleged in that 
connection that her brother, Jonah Lineberger, had fraudulently and 
by undue influence procured from their mother, Sarah Lineberger, a 
deed for the premises in question, and had afterwards conveyed them 
to the plaintiffs, who had at the time full notice, actual and construe- 
tive, of the defendant’s claim and equity against the land; that her 
brother paid nothing for the land, the decd to him being entirely vol- 
untary, and that Sarah Lineberger retained no property with which 
to pay her then existing debts, she being utterly msolvent, having no 
estate whatever except the land conveyed by her to Jonah Lineberger. 
Defendant prayed for judgment for the amount of her claim against 
her mother, and that the land be subjected to its payment, and upon 
the allegations in her answer, the defendant tendered issues 
which the court refused to submit to the jury, but, on the con- (442) 
trary, submitted the issues tendered by the plaintiffs which, with 
the answers thereto, were as follows: 
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“1. Are the plaintiffs the owners of and entitled to the possession 
of the lands described in the complaint? Answer: ‘Yes.’ 

“2. Is the defendant in the unlawful possession of the lands de- 
seribed in the complaint? Answer: ‘Yes.’ 

“3. What damages are the plaintiffs entitled to recover of the de- 
fendant for the wrongful detention of the lands described in the com- 
plaint? Answer: ‘Three years and eight months, $366.67’.” 


The administrator de bonis non of Mrs. Sarah Lineberger filed an 
answer as follows: 


“Wiley L. Serves, administrator d. b. n., says: 


“1. That he has been appointed administrator de bonis non of the 
estate of Sarah Lineberger by the Superior Court of Gaston County. 

"2. That he is not advised of the facts or the legal conclusions 
therefrom that are involved in the above entitled action, but that the 
same affect the estate of his decedent. 

“3. That having no knowledge or sufficient information of the claim 
or the grounds therefor, as set forth in the answer of the defendant 
Jane Lineberger, he denies the same. 


“Wherefore, he prays that he be allowed to come into said cause as 
a party, that the court advise him of his duties with regard to the 
case at bar, and instruct him upon any judgment that may be rendered 
therein.” 

(Duly verified.) 

There was no plea of the statute of limitations by the administrator 
de bonis non. The plaintiffs, in their reply to the answer, attempted to 
plead the statute of limitations to the defendant’s claim against the 
estate of Mrs. Sarah Lineberger, but did not succeed in doing so, as 
their plea is not m due and proper form for that purpose, though this 
may be remedied by amendment if permitted by the court. Plaintiffs 
did plead adverse possession by themselves for seven years under 
color of title for more than seven years since the ceath of Mrs. Sarah 
Lineberger. 

The defendant alleged in her answer that the plaintiffs were fully 
aware of her right and equity, as a creditor of her mother, when they 
allege that they purchased the land from Jonah Lineberger. 

Defendant further alleged in her answer that she has been in the 
actual adverse possession of the land ever since hes mother’s death in 
1907, and this was actually known to the plaintiffs when they are al- 
leged to have bought the same from Jonah Linebezger, and she avers 
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that the fact of her possession was notice to them of her claim and 
equity, as against the land, to have it sold and the proceeds of the 
sale applied to the payment of the debt she holds against her mother’s 
estate. 
There is an allegation by the plaintiffs in their reply that 

this suit was not commenced within one year after nonsuit in (443) 
the other case. Apart from the fact that the two suits are not 
between the same parties, the first action having been between Jane 
Lineberger, as plaintiff, and R. L. Martin, as administrator of Sarah 
Lineberger, and Jonah Lineberger, as defendants, and this suit being 
between the plaintiffs and the defendant herein named, we said in 
Grimes v. Andrews, 170 N.C. 515, at p. 522: “Nor do we think that the 
plaintiff can gain anything by reason of the fact that the suit was not 
revived within one year after the dismissal. That is required to be 
done only under Rev., 370, where the statute of lmitations would 
otherwise bar by the lapse of the period prescribed for bringing the 
suit. It was held in Keener v. Goodson, 89 N.C. 273, that section 370 
was intended to enlarge the period of limitation and not to abridge it. 
But the conclusive answer to this contention is that the defendant was 
in possession of the land at the time from the day of the sale, and the 
statute did not run against her for that reason, so that the failure to 
bring her aetion within the supposed year of grace is not material. That 
her possession, and that of her father, suspended the operation of the 
statute has been well settled. Mask v. Tiller, 89 N.C. 423. The pro- 
vision as to bringing a new action within one year after a nonsuit or 
dismissal, reversal, or other termination of the first suit, as prescribed in 
the statute, refers only to those cases where the statute of limitations 
is applicable, and would bar but for this clause, which, if complied 
with, saves the cause of action. Clark’s Code (8 ed.), sec. 142, and 
note. If the possession of the feme defendant, since the sale, prevents 
the bar of the statute, she did not need the additional time of one year 
within which to sue. The one-year clause applies only where the stat- 
ute is operative and would defeat the new action if it were not com- 
menced with the extended period, as above shown.” It was held in 
Mask v. Tiller, supra: “The enforcement of an equity will never be 
denied on the ground of lapse of time, where the party seeking it has 
been in continuous possession of the estate to which the equity is an 
incident.” And in Sfith v. Mchee, 87 N.C. 389, the Court said that 
one may preclude himself by his laches from asserting a right which 
otherwise a court would help him to enforce, there are abundant au- 
thorities to show; but to do so, in any case, there must be something 
on his part which looks like an abandonment of the right, or an ac- 
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quiescence in its enjoyment by another, inconsistert with his own claim 
or demand, and accordingly we have searched in vain for a single in- 
stance in which the Court had withheld its aid in the enforcement of 
an equity on the ground of the lapse of time when the party seeking it 
has himself been in the continued possession of the estate to which that 
equity was an incident. That case was cited with approval in Mask v. 
Tiller, supra, and the same principle has since been often asserted. 
The equity set up by the defendant in her answer is that the 
(444) deed from Sarah Lineberger to Jonah Lineberger, her son, was 
procured by his fraud and undue influence, she being in very 
feeble health for some time before her death ard her mind greatly 
weakened, and that the plaintiffs purchased (if at all) with full actual 
notice of defendant’s equity, and certainly with constructive notice 
thereof, 

The actual and continuous possession of the lanc. by Jane Lineberger 
after her mother’s death was admitted. No final aecount of the admin- 
istrator has been filed. 

The court instructed the jury that if they found the facts to be as 
testified by the witnesses they should answer the first and second issue 
“Yes.” Exceptions were duly taken to all the rulings. 

It would be vain and idle to pursue the discussion of the case any 
further, as we are of the opinion that the court erred in refusing to 
submit appropriate issues as to the equity of the defendant, Jane Line- 
berger, Which she pleaded in her answer, and in charging the jury as 
it did. It may be that in the further development of the case it may be 
necessary to submit the issues as to the plaintiffs’ title and ownership 
of the land in connection with the other issues, as their right to recover 
will depend upon whether or not the defendant Jane Lineberger will 
succeed in establishing her equity. 

The error in the particular indicated by us requires that there be 
another trial of the case. 

New trial. 


N.C] SPRING TERM, 1922. 477 


Bass v. R. R. 


W. M. BASS v. SOUTHERN RAILWAY COMPANY ET At. 
(Filed 3 May, 1922.) 


1. Common Carriers — Carriers — Railroads—Master and Servant—Em- 
pioyer and Employee — Negligence — Commerce — Statutes—Federal 
Employers’ Liability Act. 

Evidence that the plaintiff, an experienced brakeman of a railroad com- 
pany engaged in interstate commerce, was thrown between a box car and 
a flat ear, while, in the course of his employment, he was crossing from 
the one to the other with the train in motion, by a sudden and unexpected 
jerking of the train, of such force as to break his hold upon the box car 
and jerk the flat car from under his feet; and that the cars had been 
picked up at a station they had left without inspection of the cars or 
drawheads is sufficient for the determination of the jury upon the issue 
of actionable negligence, in an action against the carrier to recover dam- 
ages under the Federal Employers’ Liability Act. 


2. Same—-Assumption of Risk. 


‘The doctrine of assumption of risk, though not wholly abolished by the 
Federal Employers’ Liability Act, has no application where the negligence 
of a fellow-servant, which the injured party could not have foreseen or 
expected, is the sole, direct, and lnmediate cause of the injury, the risks 
assunied by the employee being only those incidental to the proper and 
careful operation of the railroad. 


3.. Instructions—Negligence-——Carriers—Railroads—Personal Injury. 


The instructions as to the measure of damages to be awarded to an em- 
ployee who received a personal injury caused by the negligence of his 
employer, a railroad company, are, in this case: Held correct under the 
ruling approved in A. R. v. Tilghman, 237 U.S. 499; BR. R. v. Earnest, 229 
U.S. 114. 


AppEAL by both parties from /inley, J., at February Term, 
1922, of MECKLENBURG. (445) 
This action was brought under the Federal Employers’ Lia- 
bility Act, the plaintiff having been injured while working as a brake- 
man for the defendant in interstate commerce. Verdict and judgment 
for plaintiff. Appeal by both parties. 


John C. Wallace and John M. Robinson for plaintzff. 
F. M. Shannonhouse and W. L. Beam for defendant. 


Crark, C.J. The plaintiff, a brakeman of 14 years experience, in 
the line of his duty was proceeding from the cab of a freight train 
towards the engine while the train was in motion. While stepping from 
a box car to a flat car there was, according to his evidence, such a vio- 
lent, sudden, and unusual jerk in the train that “it jerked the flat car 
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from under my foot and it jerked so hard it jerked me loose from the 
ear. It jerked my hold loose and I slipped and went through.” The 
plaintiff’s arm was cut off and he sustained other serious injuries. 

The train consisted of an engine and 14 cars. These cars had been 
picked up and put in the train at Statesville without any inspection 
being made either of the cars or the drawheads. This appears from 
the defendant’s own witness. 

The defendant assigned as error that the court refused to nonsuit the 
plaintiff. This was rested upon the proposition that under the Federal 
Employers’ Liability Act the plaintiff assumed the risk. It is not neces- 
sary to cite the numerous cases illuminating the law applicable, for it 
has been very clearly enunciated in Reed v. Director General, in an 
opinion filed 27 February, 1922 (Supreme Court Reporter, April, 1922, 
p. 264), which holds that “The doctrine of the assumption of risk, 
though not wholly abolished by the Federal Employers’ Liability Act, 

has no application where the negligence of a fellow-servant, 
(446) which the injured party could not have foreseen or expected, is 

the sole, direct, and immediate cause of the injury.” In that 
case Mr. Justice McReynolds says: “Seaboard R. R. Co. v. Horton, 
233 U.S. 492, often followed, ruled that the Federal Employers’ Lia- 
bility Act did not wholly abolish the defense of assumption of risk as 
recognized and applied at common law; but the opinion distinctly 
stated that the first section ‘has the effect of abclishing in this class of 
cases the common-law rule that exempted the employer from respon- 
sibility for the negligence of fellow-employee of the plaintiff.’ And 
Mondou v. R. R., 223 US. 49, declared that ‘The rule that the negli- 
gence of one employee, resulting in injury to another, was not to be 
attributed to their common employer, is displaced by a rule imposing 
upon the employer responsibility for such an injury, as was done at 
common law when the injured person was not an employee’; and added 
that in R. R. v. Ward, 252 U.S. 18, the Court had said: ‘The Federal 
Employers’ Liability Act placcs the coemployee’s negligence, when it 
is the ground of the action, in the same relation as that of the em- 
ployer upon the matter of assumption of risk,’” citing R. AR. v. Carr, 
288 US. 260; Rk. R. v. DeAtley, 241 U.S. 313. 

Justice McReynolds further said: “In actions under the Federal act, 
the doctrine of assumption of risk certainly has no application when 
the negligence of a fellow-servant, which the injured party could not 
have foreseen or expected, is the sole, direct, ard immediate cause of 
the injury. To hold otherwise would conflict with the declaration of 
Congress that every common carrier by railroad, while engaged in in- 
terstate commerce, shall be lable to the personal representative of any 
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employee killed while employed therein, when death results from the 
negligence of any of the officers, agents, or employees of such carriers.” 

To the same purport are numerous deeisions in this Court. Among 
them, Jones v. R. R., 176 N.C. 260; Weldon v. R. #., 177 N.C. 179; 
and Lamb v. R. R., 179 N.C. 619. All these cases were tried under the 
Federal statute. Upon the evidence in this case, tending to show that 
there was a violent and unusual jerk of the train not foreseen by the 
plaintiff, which caused the injury, we think the case was properly sub- 
mitted to the jury. 

The doctrine of assumption of risk under the Federal Employers’ 
Liability Act is that the employee assumes only the risk incident to the 
proper and eareful operation of the railroad. It does not exempt the 
employer from liability for injuries or death whether caused by the 
negligence of the corporation or by the negligence of a fellow-servant. 
The defendant contended that the employer is lable only for injuries 
caused by the negligence of the company itself as by failure to furnish 
safety appliances and otherwise; and also that the question of assump- 
tion of risk was a question for the court upon the plaitift’s 
evidence and moved for a nonsuit, which was properly denied. (447) 

The plaintiff excepted that the court did not charge the jury 
correctly as to the measure of damages, but we think that the charge 
in this respect was correct under the ruling approved in RA. R. v. Tilgh- 
man, 237 U.S. 499, and R. R. v. Earnest, 229 US. 114. 

No error. 


Cited: Wimberly v. R. R., 190 N.C. 448; Inge v. R. R., 192 N.C. 
930. 





BUILDERS SUPPLY AND EQUIPMENT CORPORATION, Inc. v. W. C. 
GADD anp J. T. PIGG. 


(Filed 3 May, 1922.) 


1. Contracts — Breach — Damages — Speculative Damages — Vendor and 
Purchaser. 

A party breaching his contract may be liable in damages to the other 
party not only for loss sustained, but for gains prevented, when not purely 
speculative or conjectural or measured by an indefinite or fanciful con- 
ception as to what they would have been had the breach not occurred, but 
are the necessary and proximate result of the breach, and can be shown 
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with reasonable certainty. The English rule of Hadley v. Baxendale, 9 
Exch, 341; 156 Eng. Rep. 155, given, approved, and applied. 


2. Same—Evidence—Nonsuit—-New Trial. 


In an action to recover a balance of the purchase price of certain imple- 
ments used in excavations, there was evidence, in support of defendant’s 
counterclaims, that the plaintiff had failed to send with these implements 
certain parts essential for their working capacity; that the plaintiff knew 
their proposed use by the defendant and the time when and circumstances 
under which they were to be used, and in conseqtience of the missing parts 
it was necessary for, and the defendant was compelled to use extra horses 
and drivers, which caused the defendant to be put to an expense in a 
certain amount he would not otherwise have incurred: Held, sufficient 
upon plaintiff’s motion as of nonsuit to take the case to the jury, and the 
granting of this motion was reversible error entitling the defendant to a 
new trial upon his counterclaim. 


3. Same—Negligence—Waiver—Questions for Jury. 

Where there is evidence that the plaintiff has breached his contract in 
failing to deliver essential parts to excavating implements to the pur- 
chaser’s loss, and there is evidence that the defendant knowingly accepted 
the imperfect implements at plaintiff’s urgent request and promise to 
furnish the missing parts in time, and when others could not have been 
bought on the market: Held, the questions as to whether the defendant 
was negligent in his efforts to minimize his loss; or whether his aceept- 
ance of the implements after the alleged breach of contract amounted to 
a waiver, were for the jury, and not those of law which arise upon undis- 
puted facts. 


APPEAL by defendant froin Shaw, J., at October Term, 1921, 
(448) of MECKLENBURG. 

Plaintiff sued to recover $447.50 as ba.ance due for purchase 
of ten wheel scrapers and other implements. Defendant Gadd, successor 
of Gadd & Pigg, pleaded payments with which he said he had not been 
credited, and alleged that the plaintiff had made an entire contract 
and sold the defendant certain equipment required in contracts for 
excavating and grading, that the plaintiff knew the purpose for which 
the implements were to be used, and failed to celiver certain essential 
parts of said equipment, in consequence of whica the defendant suffer- 
ed financial loss. He pleaded a counterclaim for the loss so incurred. At 
the close of the defendant’s evidence his Honov granted a motion to 
dismiss as to the counterclaim. The defendant excepted. The issue was 
answered by the jury, and judgment was given for the plaintiff. Defen- 
dant appealed. 


Frank H. Kennedy for plainttff. 
J.C. Newell and William L. Marshall for defendant. 
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Apams, J. The opinion of Alderson, J., in Hadley v. Baxendale, 
(9 Eng. Exe. 341), has been generally accepted as an accurate state- 
ment of the rule applicable to the measurement of damages for breach 
of contract. 

“Where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive in respect 
of such breach of contract should be such as may fairly and reasonably 
be considered either arising naturally, +. e., according to the usual 
course of things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of both 
parties, at the time they made the contract, as the probable result of 
the breach of it. 

Now, if the special circumstances under which the contract was ac- 
tually made were communicated by the plaintiffs to the defendants, 
and thus known to both parties, the damages resulting from the breach 
of such a contract, which they would reasonably contemplate, would be 
the amount of injury which would ordinarily follow from a breach of 
contract under these special cireumstances so known and communi- 
eated. But, on the other hand, if these special circumstances were 
wholly unknown to the party breaking the contract, he, at the most, 
could only be supposed to have had in contemplation the amount of 
injury which would arise generally, and in the great multitude of cases 
not affected by any special circumstances, from such a breach of con- 
tract.” 9 Exch, 341; 156 Eng. Rep. 151. 

This case approves two rules: (1) If the particular contract 
cannot be distinguished from the great mass of similar contracts (449) 
only such damages may be recovered as would naturally and 
generally result from the breach; (2) but if there are special cireum- 
stances communicated to or known by the other party at the time the 
contract 1s made, special as well as general damages may be recovered. 
8 R.C.L., sec. 20, et seq. 

Accordingly, where a person violates his contract he may be lable 
in given circumstances not only for losses sustained, but for gains pre- 
vented. Profits are not considered as an clement of damages if purely 
speculative or conjectural, or measured by an indefinite or fanciful 
conception as to what they would have been had there been no breach 
of the contract. Boyle v. Reeder, 23 N.C. 607; Foard v. R. R., 58 NC. 
236; Roberts v. Cole, 82 N.C. 293; Jones v. Call, 96 N.C. 337; Lumber 
Co. v. Iron Works, 180 N.C. 584; Afachine Co. v. Tobacco Co., 141 
N.C. 285. But lost profits are a proper element of damages where such 
loss is the necessary and proximate result of the breach and can be 
shown with reasonable certainty. ace v. Ramsey, 74 N.C. 11; Old- 
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ham v. Kerchner, 79 N.C. 106; Willis v. Branch, 94 N.C. 148; Mills v. 
Rk. #., 119 N.C, 694; Neal v. Hardware Co., 122 N.C. 105. 

In Furniture Co. v. Express Co., 148 N.C. 89, Hoke, J., recognizing 
the uncertainty of estimating the profits of a going enterprise which are 
dependent on the varying cost of labor and mazerial and the fluctua- 
tions of the market value of the product, states a.so the principle which 
is often applied in case of the delayed shipment of goods: “Where the 
goods shipped have a market value, and there is nothing to indicate 
the specific purpose for which they were ordered, these damages are 
usually the difference in the market value of the goods at the time 
fixed for delivery and that when they were in fact delivered. We have 
so held in the case of Development Co. v. R. R., 147 N.C. 508, and Lee 
v. R. R., 186 N.C. 533, is to the same effect. When, however, the goods 
are ordered for a special purpose or for present use in a given way, and 
these facts are known to the carrier, he is responsible for the damages 
fairly attributable to the delay and in reference to the purpose or the 
use indicated. And it is not necessary always that those facts should 
be mentioned in the negotiations, or in express serms made a part of 
the contract, but when they are known to the carrier under such cir- 
cumstances, or they are of such a character thet the parties may be 
fairly supposed to have them in contemplation ir. making the contract, 
such special facts become relevant in determining the question of dam- 
ages.” Lumber Co. v. R. R., 151 N.C. 238; Peanut Co. v. R. R., 155 N.C. 
149; Rawls v. R. R., 173 N.C. 6. 

Applying these principles to the case at bar, we think his Honor 
should have submitted to the jury the evidence relating to the defen- 

dant’s counterclaim, There was evidence tending to show that 
(450) the plaintiff failed to ship several of the articles included in the 

contract; that it knew the particular purpose for which they 
were to be used and when the work was to be commenced, and prom- 
ised to have all the articles ready for the defendant at that time; that 
shipment was delayed several months, and the wheelers, when deliver- 
ed, were not equipped with the draft hooks; that plaintiff's officers re- 
quested the defendant not to order the delayed articles from another 
— ‘Every day they would take it up with me, and they would say, 
‘Don't order it, we will have them here for you’’’— and, in addition, 
that the wheelers could not be bought on the market at that time. 

There was evidence tending also to show the loss suffered by the de- 
fendant in the use of the drag pans instead of the three delaved wheel- 
ers — that if the contract had been performed he would have saved the 
eost of horses and drivers for three extra drag pans, and would have 
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moved more dirt. Of course, with reference to the motion to nonsuit, 
it is not necessary to consider evidence in contradiction or rebuttal. 

In the circumstances disclosed by the record we cannot hold as an 
inference of law that the defendant was negligent in his efforts to mini- 
mize his loss, or that he waived his right of action by accepting the 1m- 
plements after the alleged breach of the contract. It is true that after 
the breach a party mav waive his right to damages and insist on per- 
formance; but the mere acceptance of goods after default does not in 
all cases amount to a waiver or estoppel. 40 Cye. 259. Waiver is a mat- 
ter of law to be determined by the court when the faets are not dis- 
puted. Dula v. Cowles, 52 N.C. 290. But in this case the questions to 
which we have referred, considered in connection with the defendant’s 
evidence, were matters for the determination of the jury under the in- 
structions of the court. 

The order dismissing the defendant's counterclaim is reversed and a 
new trial granted. This will be certified. 

New trial. 


Cited: Freeman v. Ramsey, 189 N.C. 797; Iron Works v. Cotton 
Oil Co., 192 N.C. 444, 445; Monger v. Lutterloh, 195 N.C. 279; Ches- 
son v. Container Co., 216 N.C. 339; Troitino v. Goodman, 225 N.C. 
412. 


i rn es | 


(451) 
W. B. GAITHER v. E. H. CLEMENT COMPANY. 
(Filed 8 May, 1922. 


1. Employer and Employee—Master and Servant—Tools and Appliances— 
Duty of Employer. 

While not an insurer, the employer who furnished tools or appliances 
to his employee with which to do his work, is required to exercise that 
degree of care in furnishing them which he would exercise in similar 
circuinstances for his personal safety, under the rule of the prudent man. 


2. Same—Simple Tools. 

The rule of the employers’ liability when furnishing simple tools to his 
elnployee with which to perform his services generally refers to his actual 
or constructive knowledge of defects therein from which an injury may 
reasonably be expected to result, and which did result therefrom. 
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3. Same—Delegated Duty—Alter Ego. 


The duty devolving upon the employer to exercise due care to furnish 
his employee a reasonably safe place to work and reasonably safe tools 
and appliances with which to perform his duties, is not delegable, and 
another acting for him therein does so as his alter ego. 


4, Employer and Employee—Master and Servant-—Negligence—Contribu- 
tory Negligence—Evidence—Questions for Jury—tTrials. 


Where there is evidence that the employer has furnished his employee 
a defective or improper drill with which to do his work, and that while 
tapping on it with a hammer to dislodge it from a place it had been used, 
in obedience to instructions from his superior, a substance flew therefrom 
and injured the employee’s eye, for which dariages are sought in his 
action: Held, it was for the jury to determine the questions of accident, 
causal relation, whether the plaintiff had only assumed that the injury 
Was caused by a particle of steel from an imperzect drill, or whether the 
proximate cause was the plaintiff’s negligent use of the hammer, under 
the circumstances. Afariin v. Mfg. Co., cited and distinguished. 


5. Same—Proximate Cause. 


Where there is evidence tending to show that the plaintiff, an employee 
acting under the instruction of his employer or his alter ego, was injured 
by striking an imperfect drill furnished him to do his work. and in the 
course of his employment, with a hammer, by a particle flying from the 
drill into his eye, the question of proximate cause is one for the jury, 
under conflicting evidence. 


G. Same—lInspection—Instructions. 


In an action to recover damages by the employee for the negligence of 
his employer to furnish him a safe tool with which to do his work, and 
the want of care of the plaintiff to inspect it is relied upon as a defense: 
Held, the plaintiff had the right to assume that the defendant had fur- 
nished him a proper tool, and a requested instruction offered by the de- 
fendant that omits all reference to the plaintiff's exercise of due care under 
the circumstances, is properly refused. 


7. Instructions—Appeal and Error. 


Where the plaintiff seeks to recover damages for an alleged negligent 
personal injury on a trial involving contributory negligence and proximate 
cause, the use of the words “contributory negligence” in defining proximate 
cause in the judge’s charge, will not be held fcr reversible error, when 
from the other parts of the charge a jury of intelligent men must have 
clearly understood the principle upon which they were being instructed. 


8. Employer and Employee—Master and Servant-——Negligence—Duty of 
Employer-——Tools and Appliances-——Instructions—-Ordinary Care—Ap- 
peal and Error. 


The duty of the employer to furnish his employee safe tools with which 
to perform his services, and a safe place to do so, depends upon the 
exercise by him of ordinary care in providing them, and an instruction 
that imposes upon the employer an absolute duty to furnish them, without 
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qualification, leaving out the ordinary care required of him in their selec- 
tion, is reversible error. 


AppEAL by defendant from Webb, J., at November Term, 

1921, of GUILFORD, (452) 

Plaintiff alleged that he was injured by the negligence of the 
defendant. Defendant denied negligence, and pleaded plaintiff's con- 
tributory negligence and assumption of risk. The issues of negligence, 
contributory negligence, assumption of risk, and damages were an- 
swered in favor of the plaintiff. Judgment on the verdict, and appeal 
by the defendant. 

The plaintiff's statement of facts is substantially as follows: “The 
plaintiff, at the time of his injury, was in the employ of the defendant 
as a carpenter, having had no experience in concrete work. The de- 
fendant was engaged in erecting a brick and concrete building, and 
had laid the concrete floors in the building, same having been poured 
in forms made of wood and supported by 2-ineh boards held up by 
timbers 4x4. For some reason it became necessary to drill holes 
through the second floor of the building, and the defendant’s super- 
intendent Cooper ordered the plaintiff and a fellow-servant to do so. 
The concrete of which the floor was composed had been set up three or 
four days, but the part where the plaintiff was working and in which 
the holes had to be drilled, had been run two or three weeks before. 
The wooden forms were still underneath the concrete. In order to drill 
the holes and do the work required of the plaintiff, the defendant fur- 
nished him a drill made of some of the reinforcing iron left over from 
use in the concrete. The plaintiff was aided in this work by a fellow- 
workman — one held the drill and the other hit 1t with a hammer. The 
drill was 24% or 3 feet long and about 14% inches in diameter. One end 
was flattened out and sharpened, the flat end being wider than the 
body of the drill. The plaintiff and his fellow-servant, after drilling 
one or two holes, were undertaking to get the drill out of the hole where 
it had become stuck. It could not be driven through because the top 
had become battered and flattened so that it would not pass through 
the hole; neither could it be pulled back, as the point had become stuck 
in the wooden form underneath the concrete. The defendant’s superin- 
tendent, Cooper, gave orders for the plaintiff to go underneath and 
knock the drill back, while his fellow-servant stayed on top and held 
it. In obedience to this order the plaintiff went underneath, got a 
step-ladder, went upon it, and with a hammer weighing about 21% 
pounds struck the end of the drill; whereupon, with the first stroke a 
piece flew off the drill and hit him in the left eye, putting it out. It 
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was not light underneath the floor. His eye had been in good condition 
up to that time.” 


Wilson & Frazier and R. C. Strudwick for plaintiff. 
(453) J. Lawrence Jones and F. P. Hobgood, Jr., for defendant. 


ApaMs, J. The complaint states four phases of the defendant’s 
alleged negligence, but at the trial the plaintiff relied mainly on the 
asserted negligent failure to provide for him a suitable drill and a safe 
place in which to work. After the plaintiff's witnesses had testified, the 
defendant, declining to offer evidence, made a motion to dismiss the 
action as in case of nonsuit. In support of the motion it now insists 
(1) that the injury was an accident; (2) that even if the general rule 
prescribing the employer’s duty as to furnishing implements applies 
where the tools are of simple construction, still, granting the defen- 
dant’s negligence in the respects complained of, there was no proximate 
causal relation between such negligence and the plaintiff's injury; and 
(3) that the plaintiff, disregarding the safe way of driving back the 
drill. chose the dangerous way by using a hammer for that purpose. 

The master 1s not an insurer of the servant’s safety, but he is requir- 
ed to exercise ordinary care to provide reasonably safe instrumentali- 
ties wherewith, and reasonably safe places wherein, the servant shall 
do his work. In the discharge of this duty he meets the requirements of 
the law if he exercises that degree of care which a man of ordinary 
prudence would exercise having regard to his own safety, if he were 
providing such appliances or places for his own personal use. Marks v. 
Cotton Mills, 185 N.C. 290; Nail v. Brown, 150 N.C. 5385; Mercer v. 
R. R., 154 N.C. 401. In Mercer’s case, supra, Allen, J., said: “This duty 
applies alike to the simple and the complicated tools, but the author- 
ities agree that after performing this duty, the law does not impose the 
same obligations with reference to the two classes of tools. When the 
tools and appliances are complicated, the employer must inspect them 
from time to time, and must see that they are maintained in a reason- 
ably safe condition.” Fearington v. Tobacco Co., 141 N.C. 88. With 
reference to simple tools, the question of the eraployer’s responsibility 
may generally be referred to his actual or constructive knowledge of 
defects from which injury may reasonably be expected to result. This 
principle has been frequently applied; as, for example, where the em- 
ployer had provided a hammer that was not suitable for the work en- 
trusted to the employee (Young v. Fiber Co., 159 N.C. 376); where a 
pin intended to secure a wheel on the spindle of a truck had been ma- 
terially worn by long use (Cotton v. R. R., 149 N.C. 227); where a 
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ladder used to clean out a vat had become worn and defective (Reid v. 
Rees, 155 N.C. 231); and where a defective chisel had been furnished 
for cutting slack rivets from an oil tank (Mercer v. R. R., supra). That 
there had been, in some of these cases, an opportunity for mspection is 
unimportant, for the reason that in the instant case the defen- 

dant not only manufactured the drill, but provided material (454) 
that was not suitable for the purpose. Rogerson v. Hontz, 174 

N.C. 27; Thompson v. Oil Co., 177 N.C. 279; Hensley v. Lumber Co., 
180 N.C. 578. So likewise as to the question whether the servant who 
made or sharpened the drill was a competent workman. The master’s 
duty with regard to providing reasonably safe and suitable tools is not 
delegable, and such servant must be regarded as the representative or 
alter ego of the defendant, and not as a fellow-servant of the plaintiff, 
Chesson v. Lumber Co., 118 N.C. 60; Bolden v. R. R., 123 N.C. 617; 
Tanner v. Lumber Co., 140 N.C. 479; Harmon v. Contracting Co., 159 
N.C. 28; Mincey v. R. R., 161 N.C. 470; Clements v. Power Co., 178 
N.C. 55. 

The defendant contends, however, that the hurt inflicted could not 
have been foreseen, that it was an accident, and that there was no 
causal relation between the alleged negligence and the plaintiff’s injury. 
As we have said, there was evidence tending to show that the defen- 
dant negligently furnished a defective drill, and that the plaintiff, in 
obedience to instructions attempted to “knock it back through the 
boards or wood, . . . whereupon a piece flew off the drill and hit him 
in the left eve.” The defendant says that the plaintiff only assumed 
that the particle of steel came from the drill; but the jury found it to 
be a fact. The defendant says that the proximate cause of the injury 
was the plaintiff’s negligent use of the hammer; but this was a matter 
for the consideration of the jury. The principle discussed in Martin v. 
Mfg. Co., 128 N.C. 264, is not applicable where the employer has actual 
or constructive knowledge that the defect in a simple tool which he 
provides is of a kind importing menace of substantial injury (Thomp- 
son v. Oil Co., supra); and where there is evidence of concurring neg- 
ligence on the part of the plaintiff and of the defendant the question of 
proximate cause must ordinarily be referred to the jury. True it is that 
where the danger is obvious and the servant has as good an opportunity 
as the master of seeing the danger, and can avoid it by the exercise of 
reasonable care, the servant cannot recover against the master for in- 
juries received in consequence of conditions which constituted the 
danger. Labatt on Master and Servant, sec. 333; Mincey v. R. R., 
supra. But upon the evidence here we cannot hold as a conclusion of 
law that the alleged negligence of the plaintiff was the proximate cause 
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of his injury. Isaiah Miles testified that the drills in general and ap- 
proved use for work in concrete were made of octagon and tool steel; 
that the drill furnished the plaintiff was made of reénforcing steel, or 
scrap metal, and was more easily battered than one made from octa- 
gon steel — “if you hit jt on the end it is going to break somewhere.” 
And Costner said that after he had sharpened the drill its point was 

scaly and blue. The plaintiff’s alleged negligence, the safe and 
(455) the dangerous way of doing the work, and the cause of the in- 

jury were not exclusively questions of law. The evidence neces- 
sarily carried to the jury the various contentions of the parties, and 
his Honor therefore properly declined the defendant’s motion to dis- 
miss the action. 

In view of what has been said, it is unnecessary to refer to the defen- 
dant’s request for a peremptory instruction upon the second and third 
issues beyond saying that each of them embraced elements that were 
determinable only by the jury; and the defendant’s prayer for the fur- 
ther instruction that it was the duty of the plaintiff to inspect the drill 
omits all reference to the exercise of due care, and, when considered in 
connection with the plaintiff’s right to assume that the defendant had 
performed its duty, it was properly declined. Nor can we concur in the 
contention that the defendant was prejudiced by his Honor’s observa- 
tion that “a plaintiff may be guilty of contributory negligence and yet 
that negligence would not be the proximate cause of the injury.” The 
word “contributory” was inadvertently used by his Honor in defining 
“proximate cause,’ and not in his instructions upon the second issue; 
and to conelude that the jury were misled would be practically equiva- 
lent to an abolition of the established rule that instructions to the jury 
must be considered in their entirety. Maney v. Greenwood, 182 N.C. 
583; In re Hinton’s Will, 180 N.C. 206. The necessity of adhering to 
this rule is apparent when we consider the specific instruction that the 
plaintiff could not recover if his negligence proximately caused or con- 
tributed to his hurt. 

The seventh and eighth exceptions are addressed to the following 
instruction: ““Now the law says, gentlemen, that it is the duty of the 
master, if he employs a servant, to furnish him a reasonably safe place 
to work, and if he does not, and the plaintiff is injured by the failure, 
by reason of the master failing to furnish the servant a reasonably safe 
place to work, or the employee a safe place to wovk, and if such failure 
is the proximate cause of his injury, then the law says he ean recover 
if the defendant, the employer, was guilty of negligence. The law also 
says that it is the duty of the master to furnish the servant with rea- 
sonably safe tools and appliances with which to co the work, and, as a 


N.C} SPRING TERM, 1922. 489 


GAITHER U. CLEMENT. 





general rule, if he does not and he is injured by reason of his failure to 
furnish him reasonably safe tools and appliances to work with, if he is 
injured, the law says the party can recover.” We think these exceptions 
should be sustained. In Bailey's Law of Personal Injuries (2 ed.), sec. 
162, the character and extent of the master’s duty are defined as fol- 
lows: “The underlying doctrine of the master’s duty towards his ser- 
vant, with respect to the character of the appliances furnished and 
place of work, as well as other duties that rest upon him, is that of the 
exercise of ordinary care. His duty does not extend to provid- 

ing reasonably safe places and appliances, but only to the exer- (456) 
cise of reasonable care to provide such, and in determining the 

liability of the master in the matter of their sufficieney this rule should 
be the guiding test.” In Shearman & Redfield’s Negligence the doctrine 
is stated in this language: “The duty of the master is to use reasonable 
or ordinary care to secure the safety of the servant while engaged in 
the service, and to that end to use reasonable or ordinary care to pro- 
vide and maintain safe places to work and reasonably safe machinery, 
tools, and appliances.” Section 183a. In Hicks v. Mfg. Co., 188 N.C. 
326, it is said: “An employer of labor .. . 1s required to provide for 
his employees, in the exercise of proper care, a reasonably safe place 
to work, and to supply them with machinery, implements, and appli- 
ances reasonably safe and suitable for the work in which they are en- 
gaged.” Again, in Harmon v. Contracting Co., 158 N.C. 28: “It is a 
primary duty of the master to exercise ordinary care in supplying his 
servant with reasonably safe tools and implements, and a reasonably 
safe place in which to perform his work,” And in Smth v. R. R., 182 
N.C. 296, the principle is reiterated: “The court instructed the Jury 
‘that under the Jaw it was the duty of the defendant to furnish to the 
plaintiff, while in its employment, a safe place to do his work and rea- 
sonably safe implements with which to do the work required of him.’ 
His Honor corrected this charge afterwards by instructing the jury that 
be should have told them that the defendant was required to furnish 
only ‘a reasonably safe place for the servant to do his work,’ but left 
it otherwise intact. It is not the absolute duty of the master to furnish 
even a reasonably safe place for the servant to do his work, but the 
true and correct rule is that he must use ordinary care to provide for 
him such a place. Choctaw O. & G. A. C. v. McDade, 191 US. 64; 
Garner v. R. R., 150 US. 359; Washington & G. R. Co. v. McDade, 
1385 US. 570; B. & O. R. R. v. Baugh, 149 US. 368. See, also, 
Powell v. Anderson S. & T. P. Co., 256 Pa. St. 618, and Kryner v. 
Gold Mining Co., 184 Fed. 48.” To the same effect are the following 
additional cases: Pigford v. R. R., 160 N.C. 98; Ammons v. Mfg. Co., 
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165 N.C, 449; Steele v. Grant, 166 N.C. 641; McAtee v. Mfg. Co., tbid., 
456; Ainsley v. Lumber Co., 165 N.C. 126; Tate v. Mirror Co., rbid., 
278; ogers v. Mfg. Co., 157 N.C. 485; Bradley v. R. R., 144 N.C. 557; 
Marks v. Cotton Mills, supra; Ensley v. Lumber Co., 165 N.C. 691. 
Isolated expressions may be found which, if literally construed, would 
make the master’s duty absolute; but evidently in these cases a formal 
statement of the principle was not deemed necessary. Alley v. Pipe Co., 
159 N.C, 3380; Avery v. Lumber Co., 146 N.C. 595. 
The instructions excepted to are at variance with these au- 
(457 )thorities. His Honor inadvertently omitted therefrom the essen- 
tial element of ordinary care and imposed upon the defendant 
the positive duty of providing a place and implements of a designated 
character. Therein is error which entitles the defendant to a new trial. 
Let this be certified to the end that the matters in controversy may 
be submitted to another jury. 
New trial. 


Stacy, J., concurs in the result reached by a majority of the Court, 
that the verdict and judgment rendered herein should not be allowed to 
stand; and further, is of the opinion that the defendant’s motion for 
judgment as of nonsuit should have been allowecl. 

The plaintiff was an experienced carpenter. He undertook to drive 
the drill back by going underneath the floor and striking it on the 
sharp end with a steel hammer; and this without using a block of wood 
to soften the impact, or without taking any precaution for his own 
safety or for the protection and preservation of the tools he was using. 
Can there be any doubt but what this act of carelessness on his part 
was the proximate cause of the injury? Thompson v. Construction Co., 
160 N.C. 390; Wright v. R. R., 155 N.C, 325, 


Cited: Matthews v. Hudson, 184 N.C. 624; Murphy v. Lumber Co., 
186 N.C. 747; Dellinger v. Building Co., 187 N.C. 848; Michaur v. 
Lassiter, 188 N.C. 184; Shaw v. Handle Co., 188 N.C. 237; Williams 
v. Williams, 188 N.C. 781; Coble v. Kitchen Lumber Co., 189 N.C. 
841; Riggs v. Mfg. Co., 190 N.C. 258; Bradford v. English, 190 N.C. 
745; Lindsley v. Lumber Co., 190 N.C. 845; Hall v. Rhinehart, 191 
N.C. 687; Craver v. Cotton Mills, 196 N.C. 333; McCord v. Harrison- 
Wright Co., 198 N.C. 745; Thomas v. Tea Co., 198 N.C. 823; Murray 
v. R. R., 218 N.C. 399; Mintz v. R. R., 288 N.C. 612. 
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IN RE WiLL oF MRS. EUGENIA HARRISON. 
(Filed 10 May, 1922.) 


1. Wills—Holograph Wills—Devisavit Vel Non—Animus Testandi. 


Upon the issue of devisavit vel non it is necessary that the paper-writing 
offered as a holograph will show that it was the maker’s intention that it 
should be so regarded, from the character of the instrument itself and the 
circumstances under which it was made, and where the animus testandi 
thus appears as doubtful or ambiguous, the question is one for the jury. 


2. Same—Verdict. 

Where, upon the trial of devisavit vel non, the validity of a paperwriting 
as a holograph will is in question, a negative finding by the jury to an 
issue as to whether the deceased “wrote all of said paper-writing pro- 
pounded with the intent that it should operate as her last will and testa- 
ment, and was it found, after her death, among her valuable papers and 
effects ”’ is in effect a finding either that the paper was not written animo 
testandi, or was not found among the valuable papers and effects of the 
decedent, or both, either one of which is essential to the validity of the 
writing as a holograph will. 


3. Evidence — Deceased Persons — Statutes—Wills—Holograph Wills — 
Devisavit Vel Non. 

A witness interested in the result of a trial of devisavit vel non as to 
whether the holograph will of the deceased was found among her valu- 
uble papers and effects after her death, with evidence that it had been 
securely wrapped in and fastened to some clothes supposed to have been 
put aside by her for her shroud, addressed in a sealed envelope to three of 
the beneficiaries, her daughters, locked in her top bureau drawer where 
she was in the habit of keeping her purse and other effects, may testify to 
the fact as being within her own knowledge, that the deceased was not in 
the habit of Keeping this drawer locked all of the time, testimony of this 
character not being prohibited under our statute as to transactions or 
eonnnunications with a deceased person. C.S. 17935. 


Hoke, J., dissenting. 


AppEAL by propounders from bond, J., at September Term, 
1921, of WAKE, (458) 

Issue of devisavit vel non raised by a caveat to the will of 
Louisa Eugenia Harrison. Alleged want of execution, mental imcapac- 
ity, and undue influence are the grounds upon which the caveat is 
based. 

The jury returned the following verdict: 


“1. Did Louisa Eugenia Harrison write all of paper-writing pro- 
pounded with intent that 1t should be operative as her last will and tes- 
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tament, and it was found, after her death, among her valuable papers 
or effects? Answer: ‘No.’ 

“2. If said Louisa Eugenia Harrison wrote said paper-writing pro- 
pounded, did she at that time have sufficient mental capacity to make 
and execute a valid last will and testament? Answer: ‘No.’ 

3. Was the execution of said paper-writirg, if written by said 
Louisa Eugenia Harrison, procured by undue influence exerted over 
her, as alleged by caveators? Answer: ‘Yes.’ 


“4, Is said paper-writing the valid last will and testament of said 
Louisa Harrison? Answer: ‘No.’ ” 


The court answered the fourth issue as a legal inference from an- 
swers 1, 2, and 3. 


From the judgment rendered, propounders ap dealed. 


Rk. N. Seomms, H. E, Norris, W. B. Snow, and J. M. Templeton, Jr., 
for propounders. 
Pou, Bailey & Pou and Willis Smith for caveators. 


Stacy, J. The paper-writing propounded, and which is called in 
question by the caveat filed herein, is alleged to have been found, 
shortly after the death of Mrs. Harrison, securely wrapped in some 
clothes supposed to have been put aside by the deceased to be used as 
her snroud. The burial clothes, containing the alleged will, were found 

in the top bureau drawer in Mrs. Harriscn’s room. This drawer 
(459) was locked at the time, and it also contained her purse, or, at 

least, she was in the habit of keeping her ourse and other effects 
in this drawer. The alleged will was sealed in an envelope and address- 
ed to Alice, Maude, and Clyde, daughters of the deceased. The fol- 
lowing is a verbatim copy of the paper-writing propounded: 


December 21, 1914. 


Alice, Maud and Clyde, my dear children, when I am dead want 
you to have 50 achers of my land run off and give Grove deed to it if 
he is living then divided equal between you three children if either of 
you die without having any children at the wons death I want that 
wons part to go to Maud children, now my dear children please do 
just like ive ask you to do when I am dead and gone, dont want eny 
of you to ware black for me, think it looks better not preten to start it 
then only part black now do as I say about it dont forget to burn all 
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my old things I want you all to do just like ive told you, dont want 
eney won to read this while I am living. 


GENIA HARRISON. 


The record contains over a hundred exceptions, and it would be a 
work of supererogation to consider them in detail or seriatim. Indeed, 
we deem it unnecessary to go beyond the first issue; for, if this be an- 
swered correctly and without error, the remaining issues and excep- 
tions relating thereto become immaterial. 

The jury have found as a fact that the letter or script, if genuine and 
in the handwriting of the deceased, was not written animo testandi, by 
which is meant that it was not her purpose or intention that said paper- 
writing should operate as a testamentary disposition of her property 
(In re Johnson, 181 N.C. 305); or else the jury has determined that 
the same was not found among the valuable papers and effects of the 
decedent. C.S. 4144. This is the necessary meaning of the answer to 
the first issue; and, under the jury’s finding, the letter or mstrument 
propounded may not be admitted to probate as a valid holograph will. 
Spencer v. Spencer, 163 N.C. 83. 

The animus testand: of Mrs. Harrison being doubtful, or, at least, 
ambiguous, as appears from the face of the instrument, we think his 
Honor was justified in submitting the question to the jury for deter- 
mination. “It is essential that it should appear from the character of 
the instrument and the circumstances under which it was made that the 
testator intended it should operate as his will, or as a codicil to it.” In 
re Bennett, 180 N.C. 3d. 

Propounders object because Mrs. Rasberry, one of the caveators, was 
permitted to testify that the bureau drawer in which it is alleged the 
script was found was not usually kept locked; that Mrs. Harrison was 
not in the habit of keeping it locked; that there was a key to 
the drawer, and that sometimes it was locked and at other times (460) 
it was not. It is urged that this testimony should have been ex- 
cluded, under C.S. 1795, as violative of the rule against offering evi- 
dence of personal transactions or communications between the inter- 
ested witness and the deceased person; but we do not think the evi- 
dence in question falls within the inhibition of the statute. It was 
competent for the witness to say whether or not the drawer was lock- 
ed, and to testify as to the habit or custom of keeping it locked. This 
was a matter within her own knowledge, and did not perforce entail a 
recitation of any personal transaction or communication with the al- 
leged testator. Carroll v. Smith, 163 N.C. 204; McCall v. Wilson, 101 
N.C. 598. The extent of her observation and the opportunity she may 
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have had to know about the matter, independent of any transaction 
or communication with the deceased, were inquired into on the cross- 
examination; and this was proper as affecting her credibility and the 
weight of her testimony, but not necessarily its cornpetency. In re Brad- 
ford’s Will, ante, 4. 

In Lane v. Rogers, 1138 N.C. 171, it was held that the witness might 
say she saw the book in the hands of the deceased, at the time and 
place in question, but not that the deceased hand2d her the book. See, 
also, McEwan uv. Brown, 176 N.C. 249, and Sawyer v. Grandy, 118 
N.C. 42. 

After a careful examination of the record, we nave found no rever- 
sible error with respect to the trial of the first issue, and it is, therefore, 
unnecessary for us to consider the remaining exceptions. 

NO error. 


Hoxe, J., dissenting. 


Cited: In re Westfeldt, 188 N.C. 709; Insurance Co. v. Jones, 191 
N.C. 181; In re Campbell, 191 N.C. 570; In re Mann, 192 N.C. 250; 
In re Perry, 193 N.C. 398; In re Will of Brown, 194 N.C. 585; In re 
Will of Thompson, 196 N.C. 278; In re Will of Rowland, 202 N.C. 
375; Wilder v. Medlin, 215 N.C. 546; Hardison v. Gregory, 242 N.C. 
328. 





Y. B. HOWELL anp B. 8S. HOWELL v. N. M. SHAW ET AL. 
(Filed 10 May, 1922.) 


1. Actions—Hjectment—Common Source of Title—Estoppel. 


The plaintiff in ejectment may establish his title to the lands in dispute 
by connecting the defendant with a common sourea and showing a better 
title in himself, the rule thus applying not being strictly an estoppel, but 
a rule of justice and convenience adopted by the courts to relieve the 
plaintiff from the necessity of going behind the common source in order 
to maintain his action. 


2. Same—Limnitation of Actions—Adverse Possession—Evidence—Estates 
—Nonsuit—Trials. 

In an action of trespass and damages for the unlawful cutting and 
removing of timber upon the plaintiff's lands, there was evidence of plain- 
tiff’s and defendant’s chain of title from a common source, and that one 
of the deeds under which the defendant claims wes only of a life estate, 
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but that through inadvertence or mutual mistake this should have con- 
veyed the fee. The defendant was in possession and claimed title by ad- 
verse possession under color of this deed: Held, the defendant’s motion 
as of nonsuit under the conflicting evidence was improperly allowed upon 
the principle that if a life estate were outstanding, his possession, during 
its continuance, would not be adverse to the plaintiff; and the action 
should be retained under the provisions of C.S. 889: Held further, that 
while the evidence in this case as to location of the land was meager it is 
sufficient. 


AppEsAL by plaintiffs from McElroy, J., at September Term, 
1921, of MONTGOMERY. (461) 

Plaintiff alleged that they were the owners and entitled to the 
possession of a tract of land in Ophir Township; that the defendants 
had trespassed thereon, and had cut and, unless restrained, would con- 
tinue to cut valuable timber, and that they unlawfully withheld posses- 
sion from the plaintiffs. An answer and a replication were filed. At 
the close of the plaintiff's evidence his Honor granted the defendant’s 
motion to dismiss as in case of nonsuit. Judgment; appeal by plaintiffs. 


Bob V. Howell and J. A. Spence for plaintvrffs. 
Rk. T. Poole for defendants. 


Apams, J. One of the recognized methods by which the title to real 
property may be established in ejectment is that of connecting the de- 
fendant with the common source and showing a better title in the 
plaintiff. Love v. Gates, 20 N.C. 498; Whissenhunt v. Jones, 78 N.C. 
361; Spivey v. Jones, 82 N.C. 179; Mobley v. Griffin, 104 N.C. 115. 
Failing to show a connected chain of title, the plaintiffs introduced 
evidence tending to prove that all parties derived their title from E. 
J. Strider. They offered in evidence the following muniments of title to 
the land in controversy: 


1. A release or quitclaim from the heirs at law of E. J. Strider to 
Hildebrand Hulin and Y. B. Howell, dated 20 June, 1919, purporting 
to convey the fee. 

9 A release from Hildebrand Hulin to B. 8. Howell, dated 30 
June, 1919, purporting to convey the fee. 

3. A paper-writing which plaintiffs contend is a deed from E. J. 
Strider and his wife to P. D. Luther, dated 12 February, 1876, and 
which they contend conveys only a life estate. 

4. A deed from Luther and his wife to the defendants, dated 3d 
August, 1919, purporting to convey the fee. 
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There was evidence tending to show that the instrument under which 

Luther claimed had been mutilated, but in their answer the defendants 

allege that it was the intention of the grantors to convey a fee, 

(462) and that the words of inheritance were omitted through ignor- 
ance, inadvertance, or mutual mistake. 

The grounds upon which his Honor based the nonsuit are not stated 
in the record. But the attorney for the defendants argued here (1) 
that the plaintiffs failed to locate the land; (2) the evidence for the 
plaintiffs showed adverse possession, which barred their recovery; and 
(3) that the written instrument by which Luther acquired his title 
was not sufficient to connect the defendants with the common source. 

The paper-writing last referred to was admitted in evidence without 
objection, and Luther testified to its execution and subsequent mutila- 
tion. These circumstances, considered in connection with the defen- 
dants’ allegation that they are in possession and claim title under this 
particular instrument, relieve any perplexity otherwise incident to their 
legal proposition. The rule which applies to the admission of this evi- 
dence is not strictly an estoppel; it is a rule of justice and convenience 
adopted by the courts to relieve the plaintiff from the necessity of going 
behind the common source. Frey v. Ramsour, 66 N.C. 466; McCoy v. 
Lumber Co., 149 N.C. 1. This deed apparently conveys only a life 
estate, and the defendants derived from Luther only such title as he 
had. If a life estate is outstanding, possession during its continuance 
would not be adverse to the plaintiffs, because they cannot recover 
possession against the life tenant. It is true that the evidence as to the 
location of the land was meager, but the description in the complaint, 
and in each of the deeds, is practically identical. 

While the plaintiffs, as the record now appears, are not entitled to 
recover the land, they are entitled to have the action retained for the 
purpose of adjudicating the controversy affecting the alleged unlawful 
destruction of the timber. C.S. 889. 

The paper-writing purporting to be the deed to Luther has not been 
registered. We suggest that the merits of the controversy may the more 
readily be determined by incorporating in the complaint by way of 
amendment an allegation as to the execution and delivery of the 
Luther deed and as to the estate therein conveyed, if it is not mean- 
while registered, with such amendment of the answer as the defendants 
may desire. 

The judgment of nonsuit is set aside and the cause remanded for 
further proceedings. 

Reversed. 


Cited: Stewart v. Cary, 220 N.C. 222. 
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(463) 
BROAD STREET BANK y. THE NATIONAL BANK OF GOLDSBORO. 
(Filed 10 May, 1922.) 


1. Banks and Banking — Checks—Indorsement—Fraud—Indebitatus As- 
sumpsit—Statutes, 


Where the maker of a check, whether a bank or other corporation, or an 
individual, fills out the blank spaces by writing in ink and delivers it to 
the payee as a complete instrument, there is no question of implied agency 
of the pavee to do anything further regarding the negotiation of the in- 
strument as the agent for the maker, and where the payee has fraudulent- 
ly raised the amount of the check, endorses to another, and receives the 
money thereon, the maker is not liable to the endorsee except in an action 
for the original or true amount of the check, upon equitable principles, and 
allowed by our negotiable instrument law. C.S. 3160. 


2. Same—Equity—Innocent Persons—Principal and Agent—Trusts. 


The equitable principle that where one of two innocent persons must 
suffer, the law will east the loss upon him who has put it in the power 
of another to do the injury, ordinarily arises in instances of fraud or 
breaches of trust involved in the contract of agency, where one clothed 
with the real or apparent authority to act for another in the premises has 
in excess or breach of the authority given, acted to another’s injury; and 
not to instances wherein the maker of a check has filled in the blank 
places with ink, has signed the same and delivered it to the payee as a 
completed instrument, and the payee has raised the check to a larger 
amount, without the assent of the maker, and has fraudulently obtained 
cash thereon from another, by endorsement. 


3. Same — Negligence — Sensitized Paper — Erasures-——Protectographs— 
Contracts—Tort. 

Where completed checks issued by a bank upon its regular form of 
checks has been signed by its proper officer, raised by the payee, and en- 
dorsed to and cashed by another bank, which brings action against the 
maker bank for the full amount of the altered checks, the failure of the 
maker bank to use sensitized paper to prevent chemical erasures and a 
protectograph, with perforated figures, to prevent fraudulent alterations, 
is too remote to afford the basis of an action either in tort or contract, or 
to be considered the proximate cause of the injury, upon an issue of negli- 
gence: and the plaintiff is confined to his action for the true amount for 
which the checks were originally made. C.S. 3106. 


4, Same. 
The equitable principle upon which the indorsee of a check which has 
been raised by the payee without the maker’s assent, is only permitted to 
recover from the maker upon an indebitatus assumpsit, extends to bank- 
ing institutions, to individual makers, or general business concerns. C.S. 
3106. 


CLARK, C.J., dissenting. 
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AppeaL by plaintiff from Cranmer, J., at August Term, 1921, of 
WAYNE, 
Civil action, tried on demurrer to complaint. It appeared 
(464) from the complaint that one N. L. Massey, a man of business 
affairs, living in Richmond, Va., well known there and indebted 
to some of its banks, the plaintiff among others, on or about 18 June, 
1918, was in Goldsboro, N. C., and that “after regular banking hours, 
when Massey and Norwood were alone in the office of defendant, the 
latter, at the request of said Massey, issued to him four New York 
Exchange checks for the sums respectively of $2, $6, $2, and $3, pay- 
able to said Massey, and signed by G. A. Norwocd as president of de- 
fendant bank. That they were written out for said amounts in ink, on 
the lithograph form and paper ordinarily used by the bank with its 
customers, all the blanks being filled, same were taken by said Massey, 
and later the ink was erased by chemicals and fraudulently filled out 
by him for increased amounts aggregating over $40,000, and negoti- 
ated with the plaintiff bank for value, or near it, some of the money 
procured being credited on plaintiff’s indebtedness against Massey, and 
plaintiff sues to recover the amount paid out by them on account of the 
alleged negligence of defendant, in that its president, Norwood, in 
drawing said checks failed to use sensitized paper and protectograph 
devices for making alterations of said checks more difficult, whereby 
the payee using protectograph himself was enaisled to impose said 
checks upon plaintiff for the larger amount. That the said allegations 
of negligence on which plaintiff seeks to establish liability of defen- 
dent are more especially set forth in the complaint as follows: 


“11. That it is a matter of common and general knowledge, which 
was known, or should reasonably have been known, by defendant’s 
officers and employees at the time of the issuance of said checks, that 
there had been discovered and developed certain simple chemical prep- 
arations which were easily procurable at retail stationery stores at 
small cost by the public generally, and were in general use for legiti- 
mate purposes, and some of which had been widely advertised in this 
and other states, by means of which a person of ordinary skill and 
learning, such as said Massey, could easily remove from an ordinary 
good grade of white bond or ledger paper, such as said chicks were 
written upon, all traces of writing placed thereon with ordinary pen 
and ink, such as were used in filling in and signing said checks by said 
Norwood, defendant’s president, leaving no visible sign or trace upon 
the paper of either the original writing or the removal thereof by the 
chemicals used in the process of such removal, and without injury to 
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the surface or fiber of the paper; and that by the use of such generally 
known preparations and processes the figures and words denoting the 
amounts of said four checks, as and in the form originally issued by de- 
fendant, could be easily and readily removed and new words and figures 
written therein in such a way as to escape detection by a rea- 
sonably prudent and earcful person in the ordinary course of (465) 
busmess, and in the manner in which said checks were altered 
and raised subsequent to their original issue. That said four checks 
were actually altered as hereinbefore stated by the aforesaid process. 
“12. That several years prior to 1918 the danger of innocent parties 
being damaged and defrauded by application of the processes describ- 
ed in the foregoing paragraph, became a matter of common and gen- 
eral knowledge and grave concern to all busimess men, and especially 
to bankers, and in step with the orderly march of progress wherein sci- 
ence and advance learning are continually devising ways and means to 
combat the dangers arising from the use in modern times and condi- 
tions of archaic and inefficient methods, certain simple protective pro- 
cesses and devices were evolved and adopted, and were, in June, 1918, 
and had been for some years prior thereto, commonly known and ap- 
proved and in common and general use by banking institutions and 
business houses in this and all other states, as plaintiff is informed and 
believes, by the use of which simple processes and devices checks could 
be so drawn that they could not, by the use of the processes set forth 
in paragraph eleven above, or any other process, be altered or raised 
so as to escape detection by a reasonably careful and prudent person 
in the ordinary course of business by any person save a very few 
especially tramed and highly expert and experienced chemists and 
document experts, and especially could not have been so altered or 
raised by said Massey or any person of ordinary skill and knowledge, 
such protective processes and devices being as follows: 


“fa) The drawing of checks upon a specially prepared type of pa- 
per, known as ‘safety paper, with specially treated and tinted surface, 
the properties of which are such that no crasure or alteration of the 
writing thereon can be made, by either chemical or mechanical pro- 
cesses, Without leaving upon the surface and fibre of paper itself cer- 
tain visible and ineradicable tell-tale traces and evidences of such era- 
sures or alterations, except possibly by a very few especially trained 
and highly expert and experienced chemists and document experts. 

“(b) The use of a device or machine of the general kind and type 
of those known as the ‘protectograph’ or the ‘protecto check writer,’ or 
some mechanical device, whereby the letters forming the words denot- 


500 IN THE SUPREME COURT. [183 


Bank v. BANK. 


ing the amount of the check are punched, cut or perforated into the 
paper, as described in paragraphs three and nine above, and which 
write the check in such form as to render impossible its alteration by a 
person of ordinary skill and knowledge, such as Massey, and in such a 
way as to escape detection by an ordinary careful and prudent person 
in the ordinary course of business, and as to render highly improbable 

its alteration in such a way even by a cheinist or document ex- 
(466) pert of especial training and long experience. That the use of 

such devices and machines by banks had, in June, 1918, and for 
several years prior thereto, become so common and general, and the 
safety from alteration of checks prepared thereon had, during all said 
years, become so generally recognized by bankers and business men in 
this State and country that checks so drawn were at said times, and are 
now, everywhere accepted and taken without question as having been 
originally so issued and as being free from alteration, as plaintiff is 
informed and believes. 

“13. That by its known, common, uniform and habitual use of a 
machine or device of the general type and kind described above in para- 
graphs three, nine, and twelve, in drawing and issuing checks upon its 
New York depositories, commonly known as New York Exchange 
checks, defendant, as plaintiff is informed and believes and alleges, led 
and persuaded the public and other banks in general, and this plaintiff 
in particular, to reasonably depend and rely upon the fact, and expect 
that all such checks drawn and issued by defendant would be drawn 
and filled in, as to the amount thereof, upon such machine or device, 
and to reasonably rely upon the apparent genuineness of such checks 
so drawn and bearing the genuine signature of defendant’s duly au- 
thorized officer, and with no visible traces or evidence of alterations 
apparent thereon; that in accepting and negotiating said four checks 
issued by defendant, plaintiff did reasonably rely, and was led by de- 
fendant’s said actions to rely, upen their apparent genuineness. 

“14. That it is, and was at said times, a matter 9f common and gen- 
eral knowledge, well known to defendant, its agent and officers, that 
New York Exchange checks issued by banks in good standing and re- 
pute, such as defendant, to the order of known payee, and drawn with 
the use of the aforesaid safety devices, enjoyed a high degree of ne- 
gotiability and were accepted and freely negotiated at their face value 
by banks and business men generally in the ordinary course of busi- 
ness, without particularly investigation or question; that defendant 
well knew, and plaintiff alleges, that such checks drawn without the 
use of said protective devices and processes, but with ordinary pen and 
ink, in the manner in which said four checks in question were originally 
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drawn and issued by defendant, and capable of being easily and readi- 
ly altered and raised by persons of ordinary skill and knowledge, such 
as said Massey, in such a way as to escape detection, were a grave 
menace to banks and business men generally, and constituted danger- 
ous instrumentalities capable of vicarious damage and injury; that it 
was defendant’s duty to the general public and this plaintiff in partic- 
ular, in issuing such checks, and particularly the said four checks, to 
use all means, deviees, and processes generally known and approved, 
and in common and general use in banking institutions, and 
especially the means, devices, and processes which defendant (467) 
habitually used, to the knowledge of plaintiff, to render such 
cheeks incapable of being so altered and raised without such altera- 
tion, being capable of detection by the exercise of ordinary care; and 
although defendant knew, or should reasonably have known and fore- 
seen, that plaintiff or some other banking institution was lable to be 
injured and damaged thereby, it nevertheless carelessly, negligently, 
and in breach of its legal duty issued said four checks in the manner 
and form aforesaid, with no protective safeguards whatever against 
their alteration in the manner and way in which they were subsequent- 
ly altered. 


“15. That defendant and its officers and employees were negligent 
in that they drew and issued said four checks to N. L. Massey without 
the use of safety paper and the other protective devices above deserib- 
ed, and in that they issued said checks in such form that they could be 
easily and readily altered and raised by a person of ordinary skill and 
knowledge, such as said Massey, in such a way as to escape detection, 
as stated above in detail; that such negligent acts and omissions were 
the proximate cause of plaintiff's acceptance and purchase of said 
ehecks for the amounts as altered and of plaintiff’s loss, damage, and 
injury as hereinbefore and hereinafter alleged, and all of which loss, 
damage, and injury should reasonably have been foreseen by a rea- 
sonably prudent person in the banking business, and especially by de- 
fendant as the probable result of its negligent acts and omissions.” 

Defendant demurred on the ground chiefly “that it appears from the 
complaint that each of the paper-writings in controversy was a negoti- 
able instrument, and the same was materially altered without the as- 
sent of the defendant, and plaintiff is not seeking to enforce payment 
thereof according to its original tenor.” 

There was judgment sustaining the demurrer, and plaintiff excepted 
and appealed. 


A. D. Christian and Clarkson, Taliaferro & Clarkson for plaintff. 


502 IN THE SUPREME COURT. — [188 


BANK tv. BANK. 


Teague & Dees and R. N. Simms for defendant. 


Hoxg, J. It is the accepted position “that for the purpose of pre- 
senting the legal questions involved, a demurrer ‘s construed as admit- 
ting relevant facts, well pleaded, and ordinarily relevant inferences of 
fact, readily deducible therefrom, but the principle does not extend 
to admitting conclusions or inferences of law,” et2. Board of Health v. 
Comrs., 173 N.C, 250-258, citing Pritchard v. Comrs., 126 N.C. 908- 
913; Hopper v. Covington, 118 US. 148-151; Equitable Assurance v. 
Brown, 213 U.S. 25, and other cases, 

While there are general averments of negligence and proximate cause 
imputing liability to the defendant bank, a perusal of the complaint 

will disclose that in so far as they contain or purport to con- 
(468) tain allegations of the pertinent facts, the plaintiff rests and in- 

tends to rest his right to recover on the basic proposition that 
the defendant issued to one N. L. Massey, as payee, four New York 
checks for small amounts, $2, $6, $2, and $8, payable to one N. L. 
Massey, without using therefor the sensitized or safety paper, and 
without using the protectograph, an implement whereby the letters 
showing the amount of the checks are punctured into the paper and 
otherwise protected from alteration, and for lack of which the said 
cheeks, without the knowledge of plaintiff or defendant, were raised 
by said Massey, payee, respectively to $9,018.12, $14,084.70, $9,000, 
and $12,903, and negotiated with or through plaintiff bank, receiving 
therefor from plaintiff at or near the amount called for in the raised or 
altered condition, and the suit is instituted to recover the amounts so 
paid from defendant. 

In this connection, and with other averments, the complaint alleges 
further that these checks for the smaller amounts were executed on the 
ordinary paper of the bank, with hthograph forms. The spaces are 
filled out by writing in ink, signed by the president of defendant bank, 
and delivered to the payee as completed instruments. And on these the 
controlling facts in the transaction, the great weight of well considered 
authority on the subject is against the lability which plaintiff now 
secks to enforce. National Exchange Bank v. Wiliam Lester, 194 N.Y. 
461; Greenfield Savings Bank v, Stowell, 123 Mass. 196; Burrows v. 
Klunk, 70 Md. 451; Holmes v. Trumper, 22 Mich, 427; Knoxville Bank 
v. Clark, 51 Iowa 264; Lanier v. Clark (Texas Civil Appeals), 188 
Southwestern 10938; Bank v. Wangerin, 63 Kansas 423; Fordyce v. 
Kosminski, 49 Arkansas 40; Goodman v. Eastman, 4 N.H. 455; Bothell 
v. Schweitzer, 84 Nebraska 271; Walsh v. Hunt, 120 Cal. 46; Simmons 
v. Atkinson & Lampton, 69 Miss. 862; Exchange Bank v. Bank of 
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Little Rock, 58 Federal 140; Commercial Bank v. Arden, 177 Wy. 520; 
Ist Randolph on Commercial Paper, sec. 187; 1 R.C.L., title Alteration 
of Instruments, secs. 69 and 70. 

In the New York case just cited (Bank of Albany v. Lester), it was 
held: “Where negotiable paper has been executed with the amount 
blank, it is no defense against a bona fide holder for value for the mak- 
er to show that his authority has been exceeded in filling such blank, 
and a greater amount written than was intended. But if the instrument 
was complete without blanks at the time of its delivery, the fraudulent 
increase of the amount, by taking advantage of a space left without 
such intention, will constitute a material alteration. In the latter case, 
under section 205 of the Negotiable Instrument Law (C.S8. 3106), pay- 
ment thereof may be enforced according to its original tenor. Second, an 
indorser of a promissory note, the amount of which has been fraudu- 
lently raised after indorsement by means of a forgery, 1s not 
liable upon the instrument in the hands of a bona fide holder for (469) 
the increased amount, because of negligence in indorsing same 
when there were spaces thereon which rendered the forgery easy, though 
the note was complete in form. No lability on the part of the mdorser 
for the amount of such a note as raised can be predicated simply upon 
the fact that such spaces existed thereon.” 

That was a case in which it was sought to hold the indorser hable, 
but Judge Willard Bartlett, delivering the opinion, refers with ap- 
proval to a number of the leading cases in which it was sought to hold 
the maker lable and in which the proposition was rejected, and in clos- 
ing the opinion makes comment on the general question of lability as 
follows: “On what theory is the indorser negligent because he places 
his name on paper without first seeing to it that these spaces are so 
occupied by cross lines or otherwise as to render forgery less feasible? 
It ean only be on the theory that he is bound to assume that those to 
whom he delivers the paper or into whose hands it may come, will be 
likely to commit a crime if it is comparatively easy to do so. I deny 
that there is any such presumption in the law. It would be a stigma and 
a reflection upon the character of the mercantile community, and con- 
stitute an intolerable reproach of which they might well complain as 
without justification in practical experience or the conduct of business. 
That there are miscreants who will forge commercial paper by raising 
the amount originally stated in the instrument is too true, and is evi- 
denced by the cases in the law reports to which we have had occasion 
to refer; but that such misconduct is the rule, or is so general as to 
justify the presumption that it is to be expected, and that business men 
must govern themselves accordingly, has never yet been asserted in 
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this state, and I am not willing to sanction any such proposition, either 
directly or by implication. On the contrary, the presumption is that 
men will do right rather than wrong. As was saicl by Judge Cullen, in 
Critten v. Chemical National Bank (171 N.Y. 224), it is not the law 
that the drawer of a check is bound so to prepare it that nobody else 
can successfully tamper with it. Neither is it the law that the indorser 
of a promissory note, complete on its face, may be made liable for the 
consequences of a forgery thereof, simply because there were spaces 
thereon which rendered the forgery easier than would otherwise have 
been the case.” 

In Savings Bank v. Stowell, supra, the question as to the lability of 
one of the makers of a negotiable instrument fraudulently altered with- 
out his knowledge and after the delivery in complete form, was exam- 
ined and dealt with in an elaborate opinion by Chief Justice Gray, and 
the conclusion reached, ‘That the alteration of a promissory note by 
one of several makers, not assented to by the others, and by which the 

amount is increased by inserting words or figures in a blank 
(470) space left in the printed form on which it is written, avoids the 

note as to the other makers, even in the hands of a bona fide 
holder for value.” 

The same position was sustained by the Supreme Court of Michigan 
in Holmes v. Trumper, 22 Mich. 427, and in the able opinion of Asso- 
ciate Justice Christancy it is said, among other things: ‘The negligence, 
if such it ean be ealled, is of the same kind as might be claimed if any 
man, in signing a contract, were to place his name far enough below 
the instrument to permit another line to be written above his name 
in apparent harmony with the rest of the instrument. .. . Whenever 
a party in good faith signs a complete promissory note, however awk- 
wardly drawn, he should, we think, be equally protected from its alter- 
ation by forgery in whatever mode it may be accomplished; and unless, 
perhaps, when it has been committed by some one in whom he has 
authorized others to place confidence as acting for him, he has quite 
as good a right to rest upon the presumption that it will not be crimi- 
nally altered, as any person has to take the paper on the presumption 
that it has not been; and the parties taking such paper must be con- 
sidered as taking it upon their own risk, so far as the question of 
forgery is concerned, and as trusting to the character and credit of 
those from whom they receive it, and of the intermediate holders.” 

In Bank v. Wangerin, 65 Kansas 423, swpra, the correct position, in 
our view, 1s stated as follows: ‘““‘Where a negotiable instrument is de- 
livered to a payee, complete in all of its parts, the maker thereof is 
not lable thereon even to an innocent holder, after same has been 
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fraudulently altered so as to express a larger amount than was written 
therein at the time of its execution. Second, such maker is not bound 
at his peril to guard against the commission of forgery by one into 
whose hands such instrument may come.” 

And in Randolph on Commercial Paper the author states the posi- 
tion resulting from his examination of the authorities on the subject, 
as follows: ‘“‘Where negotiable paper has been executed with the 
amount blank, it is no defense against a bona fide holder for value for 
the maker to show that his authority has been exceeded in filling such 
blank, and a greater amount written than was intended. This was also 
once held to be the rule where no blank had been actually left, but the 
maker had negligently left a space either before or after the written 
amount which made it easier for a holder fraudulently to enlarge the 
sum first written. It has now, however, become the established rule 
that, if the instrument was complete without blanks at the tame of its 
delivery, the fraudulent increase of the amount by taking advantage of 
a space left without such intention, although it may be negligently, 
will constitute a material alteration, and operate to discharge the 
maker.” 

In citation to R.C.L., supra, the author says, in effect, that 
the cases holding that negligence on the part of the maker will (471) 
preclude the defense suggested and set up in the demurrer, was 
based upon an old English case (Young v. Grote, 4 Bing. 253), which 
had been criticised and distinctly disapproved in principle by subse- 
quent and authoritative English decisions, and that the weight of au- 
thority is now in accord with the latter position. 

The rule of liability approved by these able and learned courts has 
been in effect adopted or approved in our Negotiable Instrument Act 
(CS. 3106), which provides: “That where a negotiable instrument 1s 
materially altered without the assent of all parties liable thereon, it 
is avoided except as to a party who has himself made, authorized, or 
assented to the alteration, and subsequent indorsers. But where an in- 
strument has been materially altered, and is in the hands of a holder 
in due course, not a party to the alteration, he may enforce payment 
according to the original tenor.” It will be noted that the closing para- 
graph of this section extends to the holder in due course the right to 
recover the amount received by the maker on the instrument as orig- 
inally drawn, and enlarging the holder’s rights to that extent on the 
equitable principles which prevail, and sustain the action of indebitatus 
assumpsit. But the former portions of the section are in clear recogni- 
tion of the principle that a completed instrument fraudulently altered 
after delivery or materially altered without his assent, will not sustain 
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a recovery against the maker. The significance of this legislation is 
well brought out in the Kentucky case, above zxited, of Commercial 
Bank v. Arden, 177 Ky. 520. In that case the Court held that the maker 
of a completed negotiable instrument could not be held liable for the 
raised value of the paper altered after delivery, without his consent or 
knowledge. And in referring to some of the previous decisions of the 
Kentucky Court, apparently to the contrary, Hurt, J., delivering the 
opinion, after an intimation that some of those cases might be dis- 
tinguished on the ground of an implied authority to make the alteration, 
said that the question was now controlled by the Negotiable Instru- 
ment Act, avoiding a completed instrument by material alteration af- 
ter delivery. 

It is earnestly urged for the appellant that this claim should be up- 
held in proper application of the equitable princip.es that where one of 
two equally innocent persons must suffer, the law will cast the loss 
upon him who has put it in the power of another <o do the injury. But 
the cases calling for the application of the principle, so far as examined, 
were instances of fraud or breaches of trust involved in the contract of 
agency, where one clothed with the real or apparent authority to act for 
another in the premises has in excess or breach of the authority given 
acted to another’s injury. These were the instances cited, and much re- 

lied upon by appellant, from our own Court, R. R. v. Kitchin, 
(472) 91 N.C. 29; Humphreys v. Finch, 97 N.C. 308; Rollins v. Ebbs, 
138 N.C. 140; Bank v. Dew, 175 N.C. 79. 

In the first three of these cases defendant had clothed another with 
apparent authority to do the act by which the injury was wrought, and 
the last, defendant Dew, by gross negligence, had been allowed to pro- 
eure and hold certificates of stock made out in his name and unpaid 
for, and by which he was enabled to hypothecate the stock to plaintiff, 
and in this case there was also strong evidence tending to show that 
the stock had been actually delivered to defendart, who had procured 
value from plaintiff by hypothecating the same. Speaking to the prin- 
ciples relied upon in this position of appellant in Lanier v. Clark, supra, 
Speers, J., delivering the opinion, said: “But we believe that better rea- 
soning and the weight of authority is otherwise. It is not fair to apply 
the maxim, ‘Where one of two innocent parties must suffer loss by the 
fraud of a third, he who had made the loss possible by his negligence 
must bear the burden of loss,’ or, ‘He who trusts most should suffer 
most,’ for in such case it cannot be said that the raaker who delivers a 
perfect and completed note or bill into the hands of another, trusts 
more than he who purchases the same from that other on his guaranty 
of its genuineness. Strictly speaking, the doctrine of estoppel ought not 
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to apply except in those cases where the person making the alteration 
is In some way clothed with agency, as by an apparent authority to 
make the change. Any material alteration in an instrument evidencing 
a pecuniary liability 1s ‘forgery,’ and it cannot be said that the maker 
of a negotiable or nonnegotiable note ought to anticipate that any one 
would commit a forgery, and, therefore, be required to so execute his 
instrument that such a forgery would be difficult, if not impossible. The 
law attaches great importance to that quality of commercial paper 
known as negotiability, and has gone very far in protecting innocent 
holders of such paper against all manner of defenses when interposed 
by the maker; but it should never go to the extent of holding such 
maker hable upon a contract different from what it appeared to be 
when it left the maker’s hand.” 

It is further insisted for appellant that though recovery may not be 
had on the instrument, an action lies for the negligence of defendant in 
issuing the paper without the use of the devices referred to. This sug- 
gestion was met and directly disapproved in Bank of Albany v. Lester, 
supra, and this with the other authorities sustainme defendant's posi- 
tion all proceed upon the principle that where the instrument has been 
delivered in completed form, the possibility that it might be raised or 
altered by willful fraud or forgery of another is too remote to afford 
the basis of an action either in tort or contract. In such ease the issuing 
could in no sense be considered the proximate cause of the in- 
jury. And in this connection it may be noted also that the fact (473) 
that a recovery according to the original tenor of the instrument 
against the maker or prior parties is provided for by the statute on the 
equitable principles of indebitatus assumpsit, in itself shows that this 1s 
all the recovery contemplated or permitted by the law. 

In some of the authorities cited and relied upon by appellant, there 
were blank spaces capable of being filled with such ease that the cases 
might be reconciled and recovery sustained by reason of authority im- 
plied from the defective condition of the instrument. But I find none 
that would sustain a reeovery in this ease, where, as stated, there is no 
claim or suggestion of agency, but the parties were dealing at arms 
length in a business transaction and the checks were drawn on the lith- 
ographed paper in ordinary use by the bank and its customers, with 
every space properly filled by writing in ink and the paper delivered in 
proper form as a completed instrument. 

On these facts, if there were no authoritative decisions or statutory 
regulation in denial of plaintiff's right to recover, the acceptance of its 
position would be attended with such inconvenience and would intro- 
duce such uncertainties in this branch of the Law Merchant that it 
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would be necessary to establish some rule protecting a defendant from 
liability. These negotiable instruments are among the most important 
features of our business life. There is no well grounded distinction in 
principle which imputes liability to a bank in a case of this sort from 
that which would equally affect an individual. And it would well-nigh 
withdraw these instruments from ordinary use if any and every one 
who issued them without these precautionary devices would incur the 
risk of liability insisted on by plaintiff in this cese. 

Evidently recognizing this as a drawback of scme seriousness, plain- 
tiff seeks to restrict the application of the principle it involves to banks 
and large business houses, but what would be the size or character of 
business houses coming under such a rule of lability or how would this 
matter be determined? 

Again, a bank is not supposed to carry a large quantity of these im- 
plements on hand, and if their devices go wrong, is their business to be 
halted till they can have their implements repaired, or until they can 
procure others? Or if, in the case suggested, they are called on to make 
a prompt remittance to New York or some large business center, where 
time is not infrequently of the first importance, can a bank only write 
its checks at the peril of having the check raised ty some skillful forger 
to an amount that means disaster? And what would be the standard 
of excellence required in the procurement and use of these protective 
devices? 

It is admitted that the kind now in use do not afford com- 
(474) plete protection, and it is well known that day by day the agents 
of these patent devices, enterprising and insistent, offer their 
wares, claiming that they have the very latest and only efficient pro- 
tection. Doubtless, a bank should use these things when it has been 
shown that they lessen the risk of forgery. As a rule they do use them, 
but that is very far from the position that a failure to use them im- 
ports an actionable wrong. 

On the record, the Court is of opinion that the essential and perti- 
nent facts alleged in the complaint neither require nor permit an in- 
ference of liability, and defendant’s demurrer has been properly sus- 
tained. 

Affirmed. 


Cuark, C.J., dissenting: The defendant demurred to the complaint 
upon the ground that it did not state facts sufficient to constitute a 
cause of action. The court sustained the demurrer and dismissed the 
action and this presents the only point in this appeal. 
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It is well settled law that a demurrer on this ground admits every 
fact that is pleaded in the complaint. It is therefore admitted: 


1. That the plaintiff was a Virginia corporation, engaged in a gen- 
eral banking business at Richmond, Va., and that the defendant is a 
national banking corporation, engaged in national banking business at 
Goldsboro, N. C. 

2. That a short time prior to 283 June, 1918, after regular banking 
hours and not in the regular course of business, and when G. A. Nor- 
wood, president of the defendant, and one N. L. Massey were alone in 
defendant’s banking house, the defendant, acting through its president 
and as a matter of accommodation, sold and delivered to said Massey 
a number of New York exchange checks drawn by defendant upon 
the First National Bank of New York, and signed by Norwood as 
president, payable to the order of Massey, and for small amounts, 
ranging from $2 to $9, among the checks being those sued on in this 
action. The checks were drawn on ordinary bond paper and not upon 
what is commonly known as “safety paper,” the date, name of payee, 
and the amount in words and figures being all written in the blanks on 
the checks with ordinary pen and ink either by Norwood or Massey. 


3. It is further admitted by the demurrer that at the time of the 
issuance of the checks and for some years prior thereto the defendant 
owned a protectograph or mechanical check writer which it had habit- 
ually used in drawing all New York Exchange checks issued by it by 
means of which the letters forming words denoting the amount of such 
checks were cut or perforated into the paper, destroying its fiber and 
damaging its surface by means of whieh the perforations were dyed 
with some fast or indelible red and black ink, small perforations form- 
ing some faney design being made immediately preceding first 
word and immediately following last word; that in issuing the (475) 
checks in this occasion Norwood negligently failed and omitted 
to either write the same upon ‘safety paper’ or to use a protectograph 
or any like machine or device to write in the amount thereof. 


4. It is further admitted by the demurrer that at the time of the 
issuance of the check, and for years prior thereto, it was a matter of 
eommon and general knowledge, which was known by defendant’s offi- 
cers, that there had been discovered and developed certain simple 
chemical preparations which were easily obtainable at retail stationers 
at small cost by the public generally, and were in general use for legit- 
imate purposes, by means of which a person of ordinary skill and 
learning, such as Massey, could easily remove from an ordinary good 
grade of bond paper such as these checks were written upon, all traces 
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of writing placed thereon with ordinary pen and ink, leaving no visible 
sign or trace upon the paper of either the original writing or of the 
means used for its removal. 

Oo. It is further admitted by the demurrer that for several years 
prior to 1918, when these checks were issued, the danger of innocent 
parties being damaged and defrauded by application of the processes 
described above became a matter of general and common knowledge 
and grave concern to all bankers; and in order to combat the danger 
to innocent parties, certain simple and protective processes were evolv- 
ed and adopted and were in use in June, 1918, and had been for some 
years prior, and their use was generally known and in common use by 
banking institutions and business houses; and by the use of said pro- 
cesses and devices checks could be so drawn that they could not be 
altered or raised so as to escape detection by ¢. reasonable and pru- 
dent person in the ordinary course of business, save by a few espe- 
cially and highly trained chemists and documental experis. 

6. It is further admitted by said demurrer that these checks could 
not have been raised by Massey, or any person of ordinary skill and 
knowledge, if such protective devices had been used, as the defendant 
was in the habit of using, and as were in common and general use 
among all banking houses, these devices being, to wit: (a) The draw- 
ing of checks upon a specially prepared and sensitized paper, known as 
“safety paper,” upon which it was impossible to alter or erase writing 
without leaving tell-tale traces; and (6) a mechanical check-writing 
machine, such as the kind above described and referred to, and such 
as was then owned and had been commonly used by this defendant. 

7. It is further admitted by the demurrer that the checks so sold 
by the defendant as aforesaid, out of office hours, and without the use 
of such devices, were four checks, numbered 11,809, 11,827, 11,811, and 

11,829, which were originally drawn for the following amounts, 
(476) respectively, viz.: $2, $6, $2, and $3; and that after obtaining 

these checks from the defendant, issued in the manner aforesaid 
without the protection of above devices, which the defendant possessed 
and commonly used, and out of office hours, Massey, or some one under 
his direction, removed therefrom the original writing, denoting the 
amounts thereof, by means of the chemical process above referred to 
and raised the same to the following amounts respectively: $9,018.12, 
$14,084.70, $9,000, and $12,908, the new amounts being inserted in said 
checks in figures in pen and ink followmg the dollar mark and being 
punched and written thereon in words and figures with a mechanical 
check writer or protectograph of the kind described above, and after 
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having been so altered, when they were presented to the plaintiff the 
checks appeared regular and genuine in all respects, and bore no visible 
signs and traces of alteration, and the fact that they had been altered 
could not be detected by the exercise of ordinary care. 

8. On or about 23 June, 1918, Massey, who was known to plaintifi’s 
officers, deposited with the plaintiff at Richmond, Va., the cheek above 
referred to, bearing the number 11,829, the same having been altered in 
the manner above described so as te purport to have been originally 
drawn for the sum of $12,908, and plaintiff immediately forwarded this 
check to New York for collection through its correspondent there, and 
same was duly honored by the First National Bank, the drawee, of 
which fact plaintiff was informed on 24 June, 1918, and thereupon 
credited Massey’s account with the amount thereof, which, with other 
funds to his credit, gave Massey a balance of $15,000 on plaintiff's 
books. 

9. It is further admitted by the demurrer that on 24 June Massey 
drew against plaintiff a check to his own order for $9,000 and used said 
check in paying another check of like amount which he had _ hitherto 
drawn upon the Bank of Commerce and Trust of Richmond, Va., to 
the order of the defendant, and which had been forwarded for collec- 
tion, and payment of which had been refused by the drawee by reason 
of insufficient funds to the eredit of Massey; and on the same date the 
Federal Reserve Bank of Richmond presented to plaintiff for certifi- 
cation, and plaintiff duly certified, a check drawn by Massey for 
$6,000 to the order of G. A. Norwood (defendant’s president), and 
which was indorsed by said Norwood and said defendant, which check 
was drawn upon plaintiff and had been previously dishonored on ac- 
count of insufficient funds. Both of said checks so drawn by Massey 
were honored and paid by plaintiff prior to its discovery that the 
$12,903 check was a forgery, and the defendant and its president re- 
ceived the $15,000 above mentioned. 

10. It is further admitted by the demurrer that the following day, 
that is, 25 June, Massey presented to plaintiff for negotiation the three 
checks, Nos. 11,809, 11,811, and 11,827, which had been altered 
as aforesaid, and then appeared and purported to have been (477) 
drawn respectively for the following amounts: $9,018.12, $14,- 
084.70, and $9,000, and bearing absolutely no traces or evidences of 
having been altered. 

11. The demurrer further admits that plaintiff, having reason to 
believe in the genuineness of said checks, the other checks having been 
honored by the New York drawee of the defendant, gave Massey the 
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following sums therefor: two New York Exchange checks, $14,084.70 
and $7,253.45 respectively (which were negotiated and paid prior to 
the discovery of the fraudulent raising of said three checks); $7,000 
being paid to him in currency and the sum of $3,764.67 by way of 
credit on notes of Massey held by plaintiff. 

12. The demurrer further admits that said three checks were by 
plaintiff forwarded for collection and dishonored there on account of 
insufficient funds, and on 28 June it was discovered that they had been 
fraudulently raised and altered. 

13. It is further admitted by the demurrer that on account of the 
foregoing, plaintiff’s net loss and damages were $40,118.17, plaintiff 
having been called upon as an unqualified indorser to refund, and hav- 
ing refunded, the sum advanced by the New York bank on the first 
check with interest which it was legally bound to do. 

14. Itis further admitted by the demurrer tha: New York Exchange 
checks drawn by a national bank, written upon “safety paper” or by 
means of a mechanical check writer, have always enjoyed a very high 
degree of negotiability, and have always been aczepted and cashed by 
all bankers, not by virtue of any dependence upon the solvency and 
responsibility of the payee, but merely upon identification of the payee, 
and with dependence upon the solvency of the drawer and the drawee 
bank, 

15. It is further admitted by the demurrer that the plaintiff knew 
and relied upon this defendant's habitual and customary use of said 
protectograph and regular check writer in drawing its New York Ex- 
change checks. 

16. It is further admitted by the demurrer that the defendant was 
negligent in issuing the said checks in the form and under the cireum- 
stances alleged, and without using either “safety paper” or the mecha- 
nical check writer, and particularly in the failure to use the check 
writer, which the defendant had habitually and customarily used there- 
tofore; and plaintiff avers that by reason of the above negligent con- 
duct and admissions the defendant is estopped to deny its lability to 
the plaintiff on account of said checks. 

The demurrer having admitted all the above facts, clearly and con- 
secutively stated, the only point involved in this appeal is: “Does the 
complaint set forth facts sufficient to constitute a cause of action?” 

The fundamental legal proposition relied upon by the com- 

(478) plainant is that the maker of a negotiable instrument owes a 
duty to future holders of the same, without notice of any defect 
therein, and purchased for a valuable consideration, to exercise ordi- 
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nary care to so draw the instrument as to prevent its being materially 
altered in a manner not to be detected in the exercise of ordinary care. 

This action is based upon the allegations, admitted by the demurrer, 
of gross negligence on the part of the defendant bank, which negligence 
was the proximate cause of the imposition practiced by the drawee 
upon the plaintiff. When, as in this case, such negligence, as is alleged 
in this complaint, 1s admitted by the demurrer, and is sustained by the 
court, as was done in this case, upon the ground that the complaint 
does not state a cause of action, the dismissal of the action denies to 
the plaintiff m all such cases the elementary Justice of having the 
rights of plaintiff determined in a court as in all similar cases where 
a complaining party seeks remedy for damages proximately caused by 
the negligence of the defendant. 

This case is in no wise affected by the provisions of C.S. 3106, which 
provides: “Where a negotiable instrument is materially altered with- 
out the assent of all parties hable thereon, it is avoided exeept as 
against the party who has himself made, authorized, or assented to the 
alteration and subsequent indorsers. But where an instrument has been 
materially altered, and is in the hands of a holder in due course not a 
party to the alteration, he may enforce payment thereof according to 
the original tenor.” And the defendant contends that the sum total that 
it is indebted to the plaintiff for the $40,118.17, which it has paid out 
by reason, as the demurrer admits, of the proximate negligence of the 
defendant, is the sum of $2, $6, $2, and $38, to wit: $18. 

But C.S. 3106, has no reference whatever to a case like this in which 
the alteration in the New York Exchange checks issued by the defen- 
dant to Massey deceived the plaintiff by reason of the negligence of 
the defendant, as is alleged in the complaint and admitted in the de- 
murrer, In not using the ordinary and customary methods by which 
the defendant admits it had heretofore used in issuing said exchange, 
whereby said Massey was enabled to practice such deception and to 
make such alterations without detection by the plaintiff. 

The cause of action here alleged is the negligence of the defendant, 
and that this was the proximate cause of the injury sustained by the 
plaintiff which took this paper in ordinary course relying upon the 
observance by the drawee bank of the ordinary precautions which said 
defendant had heretofore observed, as it is alleged and admitted, both 
by itself and by all other banks, and the failure to do which was the 
sole cause of the successful deception practiced upon the plaintiff. 

It is not a matter of the negotiable instrument law, but 
whether the defendant bank was guilty of negligence which was (479) 
the proximate cause of the injury sustained by the plaintiff. 
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“It is the duty of the maker of the note to guard not only himself, 
but the public against frauds and alterations, by refusing to sign nego- 
tiable paper made in such form as to admit o2 fraudulent practices 
upon them with ease and without ready detection.” Zimmerman v. 
Rote, 75 Pa. St. 191. 

In Leach v. Nichols, 55 Ill. 276, the Court said: “It has been held 
by this Court that if a man carelessly lets his note go into circulation 
written in ink and partly in pencil, thus affording both a temptation 
and an opportunity to fraudulently alter it, and it is so altered, he shall 
not be permitted to set up such alteration against an innocent holder.” 

In Hoffman v. Bank, 99 Va. 485, it is said: “When a party puts his 
paper in circulation, he invites the public to receive it of any one hav- 
ing it in possession with apparent title, and he is estopped to urge an 
actual defect in that which, through his act, ostensibly has none. It is 
the duty of the maker of a negotiable note to guard not only himself, 
but the public against frauds and alterations, by refusisng to sign nego- 
tiable paper made on such a forin as to admit fraudulent practices upon 
them with ease, and without ready detection. The inspection of the 
paper itself furnishes the only criterion by which a stranger to whom 
it is offered can test its character, and when the inspection reveals noth- 
ing to arouse the suspicions of a prudent man, he will not be permitted 
to suffer when there has been an actual alteration. Daniel on Negotiable 
Instruments, sec. 1405.” 

In Bank uv. MacMillan (1918), LA.C. (L.R.), 777, where a check 
was filled out for a certain amount, and additional words and figures 
were added to increase the amount, and where the check was a fully 
completed instrument when it was issued, Lord Finley said (p. 811): 
“If a customer, drawing a check, neglects reasonable precautions 
against forgery, and if forgery ensues, he is liable to make good the 
loss to the banker, and the fact that a crime has to intervene to cause 
the loss does not make it too remote. Indeed, forgery is the very thing 
against which the customer is bound to take reasonable precaution. 
Leaving blank spaces in the check is the commonest form in which 
forgery is facilitated, and to lay down as a matter of law that it is not 
a breach of duty would be a somewhat startling conclusion.” He also 
says: “No one can be certain of preventing forgery, but it is a very 
simple thing in drawing a check to take reasonable and ordinary pre- 
cautions against forgery. If owing to the neglect of such precautions, 
it is put into the power of any dishonest person to increase the amount 
by forgery. the customer must bear the loss as between himself and 
the banker.” 
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There are numerous decisions to the same effect, and im all 
the courts, and it would be useless duplication to repeat them. (480) 

This defendant issued these cashier’s checks without using the 
protectograph and a form of paper used always now-a-days by banks 
and other large business institutions, as a protection which the defen- 
dant knew, or should have known, that all persons would expect to be 
used as a protection, and the absence of which would furnish occasion 
to defeat the very negotiability which js the first feature of paper. This 
is all admitted by the demurrer. 

The plaintiff docs not contend that this requirement of anticipation 
or prevention of forgery by altcration, with or without erasure, is re- 
quired of others than first-class business men or banking institutions 
dealing largely in such paper, nor even upon them in issuing ordinary 
notes, checks, and bills, but only when they issue such paper as national 
bank notes, travelers’ checks, or New York Exchange (as in this case), 
and the measure of care which is asked is simply such care as is com- 
monly used in the doing of these acts by men engaged therein through- 
out this State and Nation. 

Before the volume of exchange reached its present limit, and before 
the issuance of such paper and its protection by all reasonable devices 
became essential to security of business, there were decisions of the 
courts which did not require the use of these devices. But business 
methods have changed with the increased volume of business, with the 
multipheation of methods to falsify and forge such papers, and with 
the ready means of protection now at hand by the use of the protecto- 
graph and special paper such as the defendant itself was in the habit 
of using, The failure to do this on this occasion is alleged to be the 
proximate cause of the forgery in this case, and that it is directly trace- 
able to this negligence of the defendant. The demurrer should have 
been overruled and the facts determined on answer filed. 

The defendant, if it desires, should have leave to file an answer and 
raise an issue of fact as to whether there was negligence on the part of 
the defendant which was the proximate cause, as a matter of fact. The 
court could not hold as a matter of law on the demurrer that upon the 
facts alleged in the complaint, and admitted by the demurrer, the de- 
fendant was not negligent. 

We think the court below erred in sustaining the demurrer, and that 
the complaint alleged a sufficient cause of action because: 

(1) The defendant was in duty bound to exercise ordinary care, by 
using methods in general use, to so draw its cashier’s checks as to pre- 
vent their being materially altered with ease in a manner not to be 
detected by the exercise of ardinary care. 
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(2) That it was negligence in that the defendant did not use 

(481) either the “safety paper” or the mechanical check writer, which 

the demurrer admitted is used ordinarily by all banks, and 

which the demurrer admits that the defendant had habitually used, and 

that, relying upon that fact, the plaintiff had been led to, and did rea- 
sonably, rely upon the defendant doing so. 


(3) Such negligence, upon the allegations in the complaint, which 
are admitted by the demurrer, was the proximate cause of the plaintiff’s 
injury and loss. 

(4) The plaintiff's refund to the drawee bank. of the check actually 
paid was not a waiver or estoppel to prosecute its claim against the de- 
fendant since the plaintiff as an unqualified indorser was legally bound 
to make good such payment by the drawee bank. 


(5) The plaintiff was subrogated to the right of the drawee bank 
against the defendant, and the money having oeen paid out by the 
drawee bank upon a mistake of fact could be recovered by the drawee 
bank against the plaintiff and the defendant is liable to make good the 
loss to the plaintiff for its negligence in drawing the $12,903 check, ir- 
respective of its liability for its negligence in drawing the other checks, 
and is liable to repay to the plaintiff the sum of $15,000 received by the 
defendant under a mistake of facts, for it is estopped by its negligent 
conduct in inducing a belief on the part of the plaintiff of a state of 
facts which prevented it ascertaining the lack of genuineness of the 
$12,903 check. 


This Court and all others have sustained the proposition in equity 
and good morals that whenever one of two innocent parties must suffer 
for the acts of the third, the one whose conduct has enabled such third 
person to occasion the loss must sustain it. Or to state it somewhat dif- 
ferently, as more applicable to this case: ““Where one of two persons 
must suffer from the fraud or misconduct of a third person, he who by 
his negligent conduct made it possible for the loss to occur must bear 
the loss.” 

The allegations in the complaint admitted by the demurrer fully 
charge, if taken to be true, that the proximate cause of the loss sus- 
tained by the plaintiff was the negligence of the defendant in failing to 
take the proper precautions used by all banks anc. large business houses 
in this day by the use of properly prepared paper and mechanical check 
writers to prevent the successful perpetration of the fraudulent altera- 
tion of the cashier’s checks issued by the defendant bank which pre- 
cautions the complaint avers, and the demurrer admits, were not only 
in ordinary use by all banks, but were in regular use by the defendant 
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bank itself. If the failure to do this was the proximate cause of the 
payment by the plaintiff, or its correspondent bank, of the cash- 
ier’s checks issued by the defendant, and which had been fraud- (482) 
ulently altered and raised by the aforesaid negligence of the de- 
fendant bank, then the latter was lable as a matter of law. 

The judgment sustaining the demurrer should be overruled, and the 
defendant should have leave to file an answer raising the issue of fact 
as to proximate cause to be passed upon by the Jury. C.8. 546. 


Cited: Manning v. R. R., 188 N.C. 663; Bank v. Barrow, 189 N.C. 
311; Eaton v. Doub, 190 N.C. 16; Whithead v. Telephone Co., 190 
N.C. 199; Brick Co. v. Gentry, 191 N.C. 689; Ballinger v. Aycock, 
195 N.C, 522; Shives v. Sample, 238 N.C. 726; Casey v. Grantham, 
239 N.C. 181; Newton v. Hwy. Comm., 239 N.C. 435; Lindley v. Yeat- 
man, 242 N.C. 161. 


VIRGINIA TRUST COMPANY vy. NATIONAL BANK OF GOLDSBORO. 
(Filed 10 May, 1922.) 


AppPeaL by plaintiff from Cranmer, J., at August Term, 1921, of 
WAYNE. 


A, D. Christian and Clarkson, Tahaferro & Clarkson for plaintiff. 
R. N. Summs and Teague & Dees for defendant. 


Hoxer, J. In so far as the essential facts tend to impute lability to 
defendant, this case presents questions substantially similar to those 
appearing in Bank v. Bank, ante, 463, and for reasons stated in that 
case we are of opinion that the Judgment of the Superior Court sus- 
taining defendant’s demurrer should be 

Affirmed. 


Ciark, C.J., dissenting: Defendant demurred to the complaint on 
the ground that the complaint did not allege facts sufficient to con- 
stitute a cause of action. The sole question before the court, therefore, 
was the said ground of demurrer, and the court sustained the demurrer 
upon the ground therein set forth, and rendered judgment in favor of 
defendant dismissing the action, and to this judgment plaintiff excepted 
and appealed therefrom to the Supreme Court. 
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The facts alleged in the complaint, which upon demurrer are to be 
taken as true, are as follows: 


1. Plaintiff is a Virginia corporation, engaged in the general bank- 
ing business at Richmond, Va., and defendant is a national banking 
corporation engaged in the national banking business at Goldsboro, 
N.C, 


2. A short time prior to 23 June, 1918, after regular banking hours 
and not in the regular course of its business, and when G. A. Norwood 
president of defendant, and one N. L. Massey were alone in defendant’s 

banking house, defendant, acting through its president and as a 
(483) matter of accommodation, sold and delivered to Massey a num- 

ber of New York Exchange checks, drawn by defendant upon 
First National Bank of New York City and signed by Norwood, as 
president, payable to the order of Massey and for small amounts rang- 
ing from $2 to $9, among the checks being the one hereinafter more 
specifically referred to. The checks were drawn in the form usually em- 
ployed by defendant in drawing upon said drawee, being printed or 
lithographed upon a good bond or ledger paper and not upon what is 
commonly known as “safety paper,” the date, name of payee, and the 
amount in words and figures being all written in the blanks on the 
checks with ordinary pen and ink either by Norwood or Massey. At 
the time of the issuance of the checks and for some years prior thereto 
defendant owned a protectograph or mechanical check writer, or some 
such machine or device, which it had commonly and habitually used in 
drawing all New York Exchange checks issued by it and by means of 
which the letters forming the words denoting the amount of such checks 
were cut or perforated into the paper, destroying its fiber and damag- 
ing its surface and by means of which the perforations were dyed with 
some fast or indelible red and black ink, small perforations forming 
some faney design being made immediately preceding the first word 
and immediately following the last word; that in issuing the checks 
Norwood negligently failed and omitted to either write same upon saf- 
ety paper or to use a protectograph, or any like machine or device, to 
write in the amount thereof. 

3 At the time of the issuance of the checks, and for some years 
prior thereto, it was a matter of common and general knowledge, which 
was known, or should have been known, by defendant’s officers, that 
there had been discovered and developed certair simple chemical prep- 
arations, which were easily procurable at reteil stationery stores at 
small cost by the public generally and were in general use for legitimate 
purposes, by means of which a person of ordinary skill and learning, 
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such as Massey, could easily remove from an ordinary, good grade of 
bond or ledger paper, such as the checks were written upon, all traces 
of writing placed thereon with ordinary pen and ink, leaving no visible 
sign or trace upon the paper of either the original writing or the means 
used for its removal. 

4. For several years prior to 1918 the danger of innocent parties be- 
ing damaged and defrauded by application of the processes deseribed 
above became a matter of common and general knowledge and grave 
concern to all bankers; and, in order to combat the danger of innocent 
parties being so damaged, certain simple protective processes and de- 
vices were evolved and adopted, and were, in June, 1918, and had been 
for some years prior thereto, commonly known and approved and in 
common and general use by banking institutions and business houses; 
and, by the use of said processes and devices, checks could be 
so drawn that they could not be altered or raised so as to escape (484) 
detection by a reasonably careful and prudent person in the 
ordinary eourse of business, save by a few especially and highly train- 
ed chemists and document experts, and especially could not have been 
raised by Massey or any person of ordinary skill and knowledge, such 
protective devices being as follows: (a) The drawing of checks upon 
a specially prepared and sensitized paper, known as “safety paper,” 
upon which it was impossible to alter or erase writing without leaving 
tell-tale traces; and (6b) a mechanical checkwriting machine, such as 
the kind described and referred to above, and such as was owned and 
had been commonly used by defendant. 

o. Among the checks so sold to Massey by defendant, as aforesaid, 
was one bearing number 11,828, which was originally drawn for the 
following amount, viz.: $2. After securing possession of this check, 
Massey, or some other person at his direction, removed therefrom the 
original writing, denoting the amounts thereof, by means of the chem- 
ical process above referred to, and raised the same to the following 
amount, v2z.. $15,000, the new amount being inserted in said check 
and figures in pen and ink followimg the dollar mark and being punch- 
ed and written therein in words and figures with a mechanical check 
writer or protectograph of the kind described above. After having 
been so altered, and at the time when presented to plaintiff as herein- 
after set forth, the check appeared regular and genuine in all respects 
and bore no visible signs and traces of the alteration, and the fact that 
it had been altered could not be detected by the exercise of ordinary 
care, 

6. On or about 25 June, 1918, Massey, whose identity was known 
to plaintiff’s officers, mdorsed, delivered, and sold to plaintiff at Rich- 
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mond, Va., the check above referred to bearing No. 11,828, same hav- 
ing been altered in the manner described above so as to appear and 
purport to have been originally drawn for the sum of $15,000; and 
plaintiff immediately forwarded said check to New York for collection 
through its correspondent there, and same was duly honored and paid 
in the regular courses of business by the First National Bank, the 
drawee, of which fact plaintiff was duly notifiec.. 

7. In return for said check, which purported to have been originally 
drawn for $15,000, as aforesaid, plaintiff on the same day gave Massey 
two checks for the sums of $9,000 and $6,000 respectively, drawn by 
plaintiff upon Planters’ National Bank of Richmond, Va., to the order 
of said Massey, both of which checks were on the same date, 2. €., 25 
June, 1918, presented to and paid by Planters National Bank, the 
drawee. 

8. About 28 June plaintiff was notified by the First National Bank 
of New York that defendant refused to recognize said check No. 11,828 

as its obligation on the ground that it had been originally issued 
(485) for $2 and later raised to $15,000; and thereafter, upon due de- 

mand by the First National Bank, plaintiff refunded to the First 
National Bank, the sums paid out by it upon said check, to wit: $15,- 
000, with interest at six per cent from 26 June, 1918, the date of the 
payment of the check by the drawee, doing so in recognition of its lia- 
bility to the First National Bank as an unqualified indorser of said 
check. 


9. On account of the foregoing, plaintiff’s loss and damage was 
$15,000, with interest from 26 June, 1918. 


10. New York Exchange checks, drawn by a national bank, writ- 
ten upon safety paper or by means of a mechanical check writer, have 
always enjoyed a very high degree of negotiability, and have always 
been accepted and cashed by all bankers, not by virtue of any depen- 
dence upon the solvency and responsibility of =he payee, but merely 
upon identification of the payee, and with dependence only upon the 
solvency of the drawer and the drawee banks. 


11. Plaintiff knew and relied upon defendant’s habitual and custom- 
ary use of the protectograph or mechanical check writer in drawing 
New York Exchange. 


12. Defendant was negligent in issuing the said checks in the form 
and under the circumstances alleged, and in the omission to use either 
safety paper or the mechanical check writer, and particularly in the 
failure to use the check writer, which it had habitually and customarily 
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used theretofore; and defendant, by reason of its negligent omission, 1s 
estopped to deny its liability to plaintiff on account of said checks. 

The only exception in the record is to the judgment sustaining the 
demurrer and dismissing the action upon the ground that the complaint 
does not set forth facts sufficient to constitute a cause of action. This 
ease and that of Bank v. Bank, ante, 463, involve facts substantially 
similar, and the decision and the dissenting opinion in that case apply 
here, and, therefore, need not be repeated. 





(486) 
FRANK FISHER vy. JOHN L. ROPER LUMBER COMPANY. 
(Filed 10 May, 1922.) 


1. Compromise and Settlement—Contracts—Consideration. 


The plaintiff was injured while in the course of his employment for the 
defendant, causing, among other things, the amputation of his arm, and 
while preparing to bring suit for damages upon the alleged negligence of 
the defendant, was approached by the defendant’s superintendent or fore- 
man in charge and control of its employees, who suggested a compromise 
upon condition that the defendant would give him employment such as he 
was then capable of doing, and pay him a living wage for the support of 
himself and family for life: ZZeld, the compromise being an adjustment of 
a bona fide claim, is a sufficient consideration to support the agreement 
thus made, whether it was well grounded or not. 


2. Same—Employer and Employee — Master and Servant—Principle and 
Agent—Ratification. 

A contract by way of compromise to give employment at a living wage 
to an employee, sufficient for himself and his family, whose arm had been 
amputated as a result of an injury alleged to have been caused by the de- 
fendant employer's negligence, is too unusual to come under the ordinary 
powers of a foreman or of an agent of more general powers, but may be- 
come binding by the knowledge or acquiescence of the owner; as where the 
defendant employer was a manufacturing plant, mostly owned by one per- 
son, who was aware of the injury, and that his company paid the expenses 
incident thereto, and for years kept this crippled employee on the payroll 
and paid him the same wages that he had received before the injury, these 
circumstances being sufficient to impute knowledge to the management of 
the defendant’s plant of the contract agreed upon by its boss or foreman. 


8. Limitation of Actions—Contracts—Breach—Master and Servant—Em- 
ployer and Employee. 

Where an employee, injured while engaged in his duty to his employer, 

has compromised his claim for damages by going back to work in a crippled 
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condition under an agreement that he should receive a living wage for life 
sufficient for the support of himself and family, and upon breach of the 
employer of this agreement, has been forced to seek employment elsewhere, 
the fact that he has done so, under the circumstances, will not avoid his 
recovery in his action upon the compromise agreement, and the statute of 
limitations will begin to run only from the time of the defendant’s breach 
of the contract. 


4. Contracts—Breach—Uncertainty—Intent—Interpretation. 


The courts look with disfavor upon the destruction of contracts on ae- 
count of uncertainty, and, when possible, will so construe them as to carry 
into effect the reasonable intent of the parties. 


5. Same — Employment for Life — Living Wages-—Evidence—Damages— 
Employer and Employee. 


A contract of employment for a living wage for life to an injured em- 
ployee for himself and family, etc., founded upon a sufficient consideration, 
is not too uncertain for enforcement, the persoas, the purpose, and the 
time of the contract being given, and the amount capable of reasonable as- 
ecertainment from the evidence of the capacity of the employee to earn 
wages, his physical condition, the number of his family, the cost of neces- 
saries for an ordinary livelihood, together with the mortuary tables, etc., 
the final amount of the damages for the breach being reduced by such as 
by diligent effort he would be able to earn under his physical disability. 


AppPeAL by defendant from Lyon, J., at October Term, 1921, of 
CRAVEN. 
Civil action to recover for a breach cf contract for support, 
(487) and there were facts in evidence on the part of plaintiff tending 
to show that in 1908 plaintiff, a young married man, then strong 
and vigorous, was in the employment of defendant company in one of 
its lumber mills, and in the course of his employment received serious 
and permanent injuries. Two or his ribs being broken and one of his 
arms, this last of such a character that it had to be amputated, ete., and 
otherwise facts in evidence permitting the infereace of actionable negli- 
gence on the part of the company and its agent. That when plaintiff 
had returned from the hospital some weeks after the occurrence, and 
was preparing to bring suit for the wrong done him, he was called into 
an office of the company by Mr. W. G. Roberts, defendant’s foreman 
in charge and control of the employees and their work in the mill, and 
was told by him that the company alwavs took care of their men in- 
jured in that way; that there was no use to see a lawyer, and if plain- 
tiff would not sue the company would employ him in such work as he 
could do about the mill in his crippled condition, and for the balance of 
his life, give him a living wage sufficient for support of himself and 
family. That plaintiff agreed to the proposition, and in pursuance of 
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the agreement continued in the service of the company receiving fair 
and adequate wages for his work till 1920, when owing to the rise in 
cost of living the sum paid him would not keep himself decently cloth- 
ed or lis family from want. Thereupon plaintiff interviewed Mr. John 
Sutton, then superintendent of defendant company, and told him that 
the wages paid would not support him and his family. That they were 
in a suffermg condition. That witness was working both weck days 
and Sundays, and was unable to keep himself clothed, and that he 
had no shoes, and that unless the company gave him an increase he 
would have to seek work elsewhere, reminded him that the company 
had agreed to give witness a living wage, and had cut what they had 
been giving. That the company had for a long time continued to pay 
witness the same after the injury as before he was crippled, but owing 
to the inereased prices this, as stated, was insufficient to keep him and 
his familv from suffering and want. That defendant not giving any in- 
ercase In Wages, witness quit of necessity and sought and obtained em- 
ployment for a time with the East Carolina Lumber Company, and 
worked with them for three or four months, was then taken down sick 
with influenza and before he recovered that company had gone out of 
business. That plaintiff had always been ready and willing to comply 
with his agreement, but 1s now all broken up and out of employment. 
That at time of agreement plaintiff's family consisted of one infant 
child, and they now have three children. That Mr. Roberts, who made 
the agreement with plaintiff, was operatmg the mill at the time; Mr. 
Speight came later as supermtendent. That Mr. Roberts was 
foreman, and witness didn’t know whether he was superintendent (488) 
or not. There were also facts in evidence on part of plaintiff 
tending to show that Mr. Roper, the principal owner of the plant, and 
Mr. Speight, the superintendent, were aware of plaintiff's injury at the 
time it was received, and of his being at the hospital, that his arm was 
amputated, and of his being taken back into service at the same wages 
he formerly received. Defendant denied any and al! liability by reason 
of the alleged negligence, and plead the statute of imitations in bar of 
recovery on that ground. Defendant also denied habilitv on the alleged 
contract, claiming that it had never been made, and if it had, Roberts 
was without power to bind the company by any such agreement, and 
offered evidence in support of its position both as to the alleged neeli- 
gence and as to nonliability on the contract. Defendant further insisted 
that the agreement, if made, was without valid consideration; and fur- 
ther, that same was too indefinite to afford a basis for recovery. On 
issues submitted, the jury rendered the following verdict: 
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“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2, Did the plaintiff, by his own negligence, contribute to his in- 
jury, as alleged in the answer? Answer: ‘No.’ 

“3. Did the plaintiff and defendant contract, as alleged in the 
complaint? Answer: ‘Yes.’ 

“4. Has plaintiff been at all times ready, able, and willing to per- 
form his contract, as alleged? Answer: ‘Yes.’ 

“5. Did defendant wrongfully break said contract? Answer: ‘Yes.’ 

“6. Did the plaintiff, by his own conduct, weive said contract? An- 
swer: ‘No.’ 

“7 Ts the plaintiff’s cause of action barred by the statute of limita- 
tions? Answer: ‘No.’ 

“8, What damages, if any, is plaintiff entitled to recover? Answer: 
‘$2,500.’ ” 


Judgment on verdict for plaintiff, and defendant excepted and ap- 
pealed, assigning errors. 


D. L. Ward and Ward & Ward for plaintiff. 
Moore & Dunn for defendant. 


Hoxg, J. Under the charge of his Honor the verdict has establish- 
ed that there was a breach of the agreement on part of defendant in 
forcing him to leave their employment by wrongful refusal to give him 
a living wage, and judgment having been entered for the damages 
awarded, the defendant objects to the validity of the trial: 


1. That there was no consideration for the alleged contract, 

(489) the facts showing that plaintiff never had a legal claim against 
the company. This, too, has been resolved by the jury against 

the defendant, and while there are several exceptions noted to the pro- 
ceedings in determination of these issues, we do not consider it neces- 
sary to refer to them in detail except to say that there were facts in evi- 
dence permitting the inference of liability, and if it were otherwise, the 
evidence, as accepted by the jury, all tended to show that the contract, 
if made, was by way of compromise and adjustment of a bona fide 
claim on the part of plaintiff against the company. Such an adjustment 
will afford a sufficient consideration for the agreement whether the 
claim was well grounded or not. Dunbar v. Dunbar, 180 Mass. 170; 
Dickerson v. Dickerson, 19 Ga. App. 269; 6 R.C.L. 662, title Contracts, 
sec. 71; 5 R.C.L. 890, title Compromise, sec. 18, see generally on Suffic- 
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iency of Consideration; Brown v. Taylor, 174 N.C. 428; Spencer v. 
Bynum, 169 N.C, 119; Institute v. Mebane, 165 N.C. 644. 

In the Aassachusetts case it was held that a compromise cannot be 
avoided for want of consideration, where made in settlement of a de- 
mand arising under a previous agreement between the parties which 
had been performed for several yearss, and which one of them insisted 
was valid and binding. Digest taken from 94 A.S.R, 623. And the prin- 
ciple is well stated in the Georgia case as follows: “It is well settled 
that the law favors compromises, when made in good faith, whereby 
disputed claims are settled, and especially is this true when related to 
family controversies; and a promise, when thus made, in extinguish- 
ment of a doubtful claim, furnishes ssufficient consideration to support 
a valid contract. While it is not necessary that the contention which 
forms the basis of such a compromise shall be meritorious in order to 
support the promise, yet it is essential in order to furnish a considera- 
tion therefor, that the contention be made in good faith and be honestly 
believed in.” A position especially exigent here, where the agreement 
was entered upon and lived up to by the parties for twelve years, and 
until plaintiff’s claim for the injury is otherwise barred by the statute 
of limitations. 

Defendant insists further that there 1s no evidence of a valid agree- 
ment by any one having authority to bind the company. This contract 
to take on a crippled employee for life is so out of the usual that au- 
thority to make it would assuredly not come under the ordinary powers 
of a mere foreman or boss, or even of an agent of mere general powers. 
Stephens v. Lwmber Co., 160 N.C. 108. But, in addition to the tes- 
timony of plaintiff that Roberts, who purported to act for the company, 
was “operating the mill at the time” there were facts in evidence 
tending to show that the company paid for the operation amputat- 
ing plaintiff’s arm, and that the owner of the plant and the general 
superintendent both personally knew of the injury and the am- 
putation, and that plamtiff was taken back with their employ- (490) 
ment at the same wages, notwithstanding the loss of his arm, 
and they knew, or should have known, the condition of his return and 
the agreement concerning his employment, assuredly they had every 
opportunity to know, and there were facts sufficient to excite inquiry as 
to the terms of his further employment. As said in Powell v. Lumber 
Co., 168 N.C. 632: “The scope of the implied authority of an agent may 
be extended by acts indicating authority which the principal has ap- 
proved, or knowingly or, at times, negligently permitted the agent to 
do in the course of his employment.” It appeared that this man, hav- 
ing only one arm, was on the employer’s payroll at the price of a full 
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hand for twelve years, and if the management didn’t know of the terms 
of plaintiff's employment their negligence in this respect should be im- 
puted to them for knowledge. Again, it is very earnestly contended by 
appellant that the contract is too indefinite, and for this reason no re- 
covery can be had thereon. It will be noted that this exception assumes 
the existence of the contract, and the jury has established it according 
to plaintiff’s version. This being true, there is no uncertainty as to the 
terms which the parties have selected in which to express their agree- 
ment that plaintiff during his life would be given a living wage re- 
quired for the support of himself and family. The person, the purpose, 
and the time of the contract are clearly given, anc. the only objection at 
all possible would be as to the difficulty in fixing upon the amount to 
be paid, or the value of the contract to plaintiff in case of breach. It is 
said by an intelligent writer on the subject that tae law does not favor, 
but leans against, the destruction of contracts on account of uncertain- 
ty. Therefore, the courts will, if possible, so construe the contract as 
to carry into effect the reasonable intent of the parties, if it can be as- 
certained. 6 R.C.L. 648. And by another, that this intent may be deter- 
mined at times by reference to extrinsic facts relevant to the inquiry. 
1 Page on Contracts (2 ed.}, sec. 101. Applying these principles, and 
by reference to the facts in evidence, the capacity of the plaintiff to 
earn wages, his physical condition, the number cf his family, the cost 
of necessaries for an ordinary livelihood, together with the mortuary 
tables, also in evidence, would, with other facts, afford data, in our 
opinion, to enable a jury to come to a reasonable estimate as to the 
value of the contract held by plaintiff, reduced, of course, by the 
amount he would be able to earn by diligent effort, and in this aspect 
the case was considered by the jury and the damages awarded. Con- 
tracts not dissimilar have been upheld with us and other courts of ap- 
proved authority. Rhyne v. Rhyne, 151 N.C. 400; Lumber Co. v. 
Lumber Co., 165 Ala. 268; Henderson v. Spratlen, 44 Col. 278. 
As to the statute of limitations, the suit is on the contract, 
(491) and in this instance the right of action did not accrue to plain- 
tiff till a breach of same, which occurred in 1920. Pinniz v. 
Smithdeal, 182 N.C. 410. 
On careful consideration, we find no reversible error, and the judg- 
ment on the verdict is affirmed. 
No error. 


Cited: Insurance Co. v. Gavin, 187 N.C. 17; Hunsucker v. Corbitt, 
187 N.C. 503; Stevens v. R. R., 187 N.C. 580; Jones v. Light Co., 206 
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N.C. 863; Dotson v. Guano Co., 207 N.C. 6386; Chew v. Leonard, 228 
N.C, 185; Childress v. Abeles, 240 N.C. 678. 





W. L. McQUEEN v. R. J. GRAHAM. 
(Filed 10 May, 1922.) 


1. Boundaries — Evidence—Streams—Adverse Possession—-Limitation of 
Actions——Trespass—-Deeds and Conveyances—Color of Title. 
Defendant’s trespass upon the lappage of land between the descriptions 
of the boundaries in the plaintiff’s and defendant’s deed, claimed by ad- 
verse possession by the defendant, was made to depend upon the location 
of a divisional line called for in the plaintiff's deed as cornering in a log 
road at or near the east edge of Long Branch, but not calling for the run 
of the branch, and in the defendant’s deed as “beginning at a black jack 
in Yarborough’s corner, and runs with his line to MeQueen’s line, thence 
as said line,” ete.: Held, evidence was competent in defendant’s behalf 
which tended to show that McQueen’s line was a straight one running near 
the branch, and under this evidence it was for the jury to determine the 
true dividing line upon the question of defendant's color; and that it was 
not a presumption of law, under this evidence, that the true dividing line 
ran with the run of the branch. 


2. Boundaries—Evidence. 
Where the true dividing line between the plaintiff and defendant is in 
dispute in an action of trespass, it is competent for a witness to testify as 
a fact within his own knowledge as to whether the line claimed by the 
defendant is in conformity with the description in the plaintiff's deed cor- 
nering the line at or near a certain stream, and running thence with its 
eastern edge, etc. 


3. Same—Lappage——~Adverse Possession—Color—Limitation of Actions. 


Where the defendant claims the lands in dispute, which in an action of 
trespass is made to depend upon his adverse possession under color of title 
of a lappage between the description of a boundary in his own deed, and 
that of the plaintiff, even though the plaintiff may have shown a superior 
paper title, he may recover by showing actual and sufficient adverse posses- 
sion under his own deed as color of title, as against the constructive pos- 
session of the plaintiff. 


4. Same—Court Surveyor. 

It is competent for a surveyor appointed by the court to plat the land in 
dispute to show the contentions of the parties in an action for trespass in- 
volving the question of lappage of the lands, to state that he obtained the 
location of the beginning corner upon the information given him by an ad- 
joining owner, who was examined as a witness, and, at most, it would be 
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harmless error in this case, as the corner was not found and the evidence 
could not affect the result. 


5. Same. 


Where an action of trespass depends upon the lappage of lands claimed 
by the parties, it is competent for a witness, testifying as a fact from his 
own knowledge, to state that the defendant’s deed covered the locus in quo. 
or as to the true location of defendant’s boundary. 


6. Boundaries—Deeds and Conveyances-—Acreage—-Evidence. 


Where the question of defendant’s trespass depends upon the question of 
lappage between the lines called for in the plaintiff’s and defendant’s deeds, 
evidence that the acreage given in the plaintiff's deed would be greatly in- 
creased if the divisional line were located according to his contention, is 
relevant as a circumstance in the defendant’s favor, though ordinarily the 
acreage is no part of the description, and the latter will control, unless the 
lines or boundaries are in doubt. 


7. Same—Court Surveyor. 


It is competent for a surveyor appointed by the court, who has platted 
the contention of the parties to an action of trespass upon lands, depend- 
ing upon a lappage, to testify to the actual acreage called for by the de 
scription in the plaintiff’s deed, when otherwise competent and relevant to 
the inquiry. 


AppraL by plaintiff from Kerr, J., at the October Term, 1921, 
(492) of CUMBERLAND. 


Aventt & Blackwell and Sinclair, Dye & Clark for plaintiff. 
Cook & Cook and Rose & Rose for defendant. 


Waker, J. The plaintiff brought this suit azainst the defendant, 
claiming ownership of a tract of land of 100 ecres, in Cumberland 
County, and alleging that the defendant had committed a trespass on 
the land. The defendant admitted the ownership by the plaintiff of the 
land adjoining that of the defendant. He denied that he committed any 
trespass, and alleged that he was the owner of the disputed land under 
the deed referred to in his answer. There was a survey ordered by the 
court, and the land was surveyed, when, as is alleged, the plaintiff was 
present with his deeds, and when the defendant was not present, but 
sufficient information was obtained by the surveyor to ascertain the 
location of the disputed land, and it appears from the testimony of the 
surveyor and from his plat that there was, as argued by defendant, a 
case of lappage of about 15 acres between the boundaries of the plain- 
tiff’s deed and the boundaries of the defendant’s deed. It is true that 
the plaintiff showed a chain of paper title running back for some years, 
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and there was evidence on the part of the plaintiff of possession. The 
defendant also introduced paper title running back for some years, and 
he asserts that the evidence of his possession of the fifteen acres 
lappage was direct and plenary, showing that he had been in (493) 
actual possession of the disputed territory since the date of his 
deed, in 1908. He had cut wood and timber on it, had worked the tur- 
pentine, and had actually cleared up and cultivated a portion of it. 

The plaintiff contended that Long Branch constitutes the defendant’s 
boundary, and the defendant contended that it was the “McQueen 
line,’ which is some ten or twelve chains east of the actual run of Long 
Branch. One issue, as to the ownership and possession of the land, was 
submitted to a jury, and the verdict was in favor of the defendant. 
Judgment, and plaintiff appealed. 

We will take up the exceptions in the order adopted by the plaintiff 
in his brief: 


Assignment of error No. 6 is treated by counsel first, and it seems to 
be taken entirely to the contention made by the plaintiff that the de- 
fendant’s deed covered no land east of Long Branch, for the reason 
that the first call of the defendant’s deed is as follows: “Beginning at 
a black gum in Yarborough’s corner, and runs with his line... to 
McQueen’s line, thence as said line.” If it had been ascertained defi- 
nitely by the jury, or had been admitted that “MMcQueen’s line” was in 
Long Branch, the plaintiff might have reason to complain, but it will 
be noted: 


1. That the deed to the plaintiff does not call for the run of Long 
Branch, but corners in “a log road at or near the east edge of Long 
Branch; thence with the east edge of said branch,” ete. Under this 
phraseology it can be reasonably contended that the line did not go to 
the run of the branch, but only skirted the edge of the swamp, “at or 
near the east edge of the branch.” 


2. Defendant contends that if there were no other evidence than the 
deeds offered by the plaintiff as to the location of his western line, the 
plaintiff might successfully maintain his position, but there is evidence 
in the record to show that the “McQueen line,” as generally recognized 
in the community, was a straight line on the edge of the hill and on the 
east side of Long Branch. E. G. Blake stated that he was present when 
the land was surveyed, and the survey was made on the east edge of 
the swamp, and the line was a straight line. And the witness Yar- 
borough testified that the “McQueen line” was a straight line along the 
east edge of Long Branch, and that there were marks on the line be- 
low the point “B” as it appears on the blue-print. The witness, D. S. 
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Jackson, stated that when Mr. Jessup, the county surveyor, ran the 
original line, he was present, and that the division line called for a 
straight line. If this testimony was to be believed by the jury, and his 
Honor properly submitted the question to them, they had the right, 
under the same, to answer the issue in the defendant’s favor. 


The authorities cited in plaintiff’s brief do not apply to the 

(494) facts of this case. There was no dispute as to the location of 

Long Branch, but there was a dispute as to the location of what 

was known in the community as the “McQueen line,’ and there was 

evidence on the part of the defendant to the effect that the McQueens 

had never had possession of any of the property west of the straight 

line contended for by the defendant as being the “McQueen line.” 

When the actual location of the McQueen line was in dispute, the court 
left the fact to be determined by the jury. 

The defendant having introduced evidence of a deed covering the 
fifteen acres lappage, if it did cover it, and an actual adverse posses- 
sion, under that deed, since 1903, he was entitled to have the matter 
submitted to the jury under a proper charge from the court, so that 
they could pass upon the issue as to whether the land belonged to the 
plaintiff or to him. Even though the plaintiff may have shown a senior 
paper title, if the defendant could show that he was in the actual ad- 
verse possessions of the lappage under a deed which covered the land 
in dispute, and the plaintiff could only show corstructive possession, 
then the jury could answer the issue in the defendant’s favor. Summons 
v. Box Co., 153 N.C. at p. 261; Currie v. Gilchrist, 147 N.C. 648. In 
this case the Court held as follows: “We may, therefore, take it to be 
settled by this Court, by a long and unvarying lme of decisions, that 
if the person who claims under the elder title have no actual possession 
on the lappage, such possession, although of a part only, by him who 
has the junior title, if adverse and continued for seven years, will con- 
fer a valid title for the whole of the interference, tre title being out of 
the State.” See, also, Boomer v. Gibbs, 114 N.C. 76; Asbury v. Farr, 
111 N.C. 251; Howell v. McCracken, 87 N.C. 399; Kerr v. Elliott, 61 
N.C. 601. In the same case the Court holds that w.aen there is a claim 
by a junior grantee of title by adverse possession, under color, of the 
lappage of certain lands, and his possession is of such character and so 
continuous and adverse as to indicate that he is claiming the land be- 
yond the boundaries of the plaintiff’s deed, upon competent evidence, 
the question is one for a jury, under proper instructions from the court 
as to the legal effect of the possession. 

We do not see how it can be seriously contended that defendant’s 
deeds do not constitute color of title. There is no contention that the 
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deeds do not cover any land at all, or that they are in any way void for 
indefiniteness or uncertainty of description. If there was no doubt about 
the fact that the McQueen line was located as claimed by the plain- 
tiff, it might then be contended with some reason that the deed covered 
no part of the land at all, but when several witnesses testify positively 
that they were present when the division line was run, and that 

this division line is a part of defendant’s boundary, the judge (495) 
did not err in allowing the jury to decide the controversy. 

It appears from plaintiff’s brief that he mamly relied upon the as- 
slgenment of error No. 6, and that his other exceptions relate only to 
the admission of evidence. 

Plaintiff contends that it was not proper to allow the surveyor, Smith, 
to testify as to his efforts to find the beginning corner “A,” and what 
Yarborough, the adjoinmg landowner told him about it. This evidence 
does not seem to be material to the real controversy, and if there was 
any error it was harmless, Singleton v. Roebuck, 178 N.C. 203, where 
the Court said: “It was competent for the witness, when asked about 
the corner at the point, to state that he knew where the stump was, 
and, besides, it appears to have been harmless and not prejudicial.” 

Exceptions were taken to questions asked the witness Yarborough, as 
to whether certain descriptions Included the land in dispute. In Single- 
ton v. Roebuck, supra, cited to us, the Court held that it is competent 
for a witness to state that a deed covers the land in dispute when he is 
stating facts within his own knowledge. 

Other exceptions referred to in the assignments of error relate to the 
testimony of the witness Blake, as to the location of the line between 
McQueen and Graham, and he testified of his own knowledge that this 
line is a straight line. This testimony was clearly competent to show 
the location of the boundary line between plaintiff and defendant, 
which was a pertinent inquiry to be settled by the jury. He was not 
giving an opinion or hearsay, but was testifying to an actual fact, be- 
cause he was present when the Jackson land on the west of the line 
was surveyed, and it appears that “the defendant’s land is a part of a 
tract known as the Jackson land.” 

Certain exceptions relate to the cross-examination of plaintiff’s wit- 
ness Smith, by which it was shown that the boundaries of plaintiff's 
deed, if run to the edge of Long Branch, would include 156 6/10 acres 
instead of 100 acres, as appears from the description set out in the com- 
plaint. This Court has held in several cases that while ordinarily the 
number of acres mentioned in a deed constitutes no part of the descrip- 
tion, yet, where there is doubt as to the location of the land, or some of 
the lines, evidence which tends to show the acreage may sometimes be 
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relevant and important. In Currie v. Gilchrist, 147 N.C. 656, the Court 
used this language: “Ordinarily, the number of acres mentioned in a 
deed constitutes no part of the description, especially when there are 
specifications and localities given by which the land may be located, 
but in doubtful cases it may have weight as a circumstance in aid of 

the description, and in some cases, in the absence of other defi- 
(496) nite descriptions, may have a controlling effect.” See, also, 

Whitaker v. Cover, 140 N.C. 280; Harrell v. Butler, 92 N.C. 20; 
Baxter v. Wilson, 95 N.C. 187, and as said in Lumber Co. v. Hutton, 
152 N.C. at p. 541: “Where the location or boundary is doubtful, quan- 
tity becomes important.” See, also, Peebles v. Graham, 128 N.C. 227; 
Brown v. House, 116 N.C. 866; Cox v. Cox, 91 N.C, 256. It was certain- 
ly competent for the court surveyor to testify as to the actual acreage 
according to the plaintiff’s contention, when he had made the official 
map and had actual knowledge of the facts. 

The defendant emphasizes the fact, in his brief, that though the plain- 
tiff lost on the issue submitted to the jury, he has now really more land 
than his deed calls for, but this is immaterial unless it may have some 
slight bearing on the location of the land in dispute, but we have not 
considered it in that light. 

The crucial question is as to the location of the McQueen line, and 
as the evidence was not all one way, and there is some doubt upon the 
question, it presented a case for the jury. 

The case of Rowe v. Lumber Co., 133 N.C. at raarginal page (Anno. 
Eid.) 4389, may be applicable here and show that the question raised, as 
to the location of the land, was a proper one for the jury. We there 
said: ‘The court seems to have excluded these deeds upon the supposi- 
tion that this Court had ruled at the former hearing of the case that 
when Catskin Swamp was called for it meant the edge of the swamp, 
and that the line should stop there. We do not so understand the former 
ruling. It is true that Furches, C. J., in Rowe v. Lumber Co., 128 N.C. 
301, said that certain authorities cited by him tended to sustain the 
view ‘that a call to a swamp, and along a swamp, only goes to the 
swamp’; but by reference to other parts of the opinion, especially at 
page 802, it will be seen that he was referring to a call for an object on 
the margin of the swamp, and not to a call for the swamp generally, 
for he says: ‘But the calls on the other two tracts on the east side are to 
points on the margin or banks of the swamp, and thence with the 
swamp.’ We cannot think that the learned Chief Justice intended to 
repudiate the principle laid down in Brooks v. Britt, 15 N.C. 481, that 
where there is a call for a swamp it is for the jury to say whether the 
margin or the run is intended, for he cited that case as one of the au- 
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thorities in support of what he had said at page 304. The last expres- 
sion of the opinion must be qualified and restricted by the particular 
facts of the ease to which it referred. We still adhere to the doctrine so 
well stated by Gaston, J.. in Brooks v. Britt, supra, that where a 
swamp is called for, whether the run in the boggy and sunken land, or 
the margin of such boggy and sunken land, is the call of the 
erant, depends ‘upon facts fit to be proved and proper to be (497) 
passed by the jury’; so that in this case, where there is such a 
call, it must be governed by that principle, and likewise, where there 
is a call for Catskin or Catskin Swamp or Catskin Creek, whether the 
call refers to the run or the boggy or sunken land, it must, under the 
same authority, depend upon facts ‘fit to be proved’ and proper to be 
considered by the jury. This ruling will apply to all deeds not calling 
for the run in such manner as to leave no doubt that it was intended as 
one of the lnes of the tract.” 

The court took the right view of the ease, and no error is found in 
the record. 

No error. 


Cited: Etheridge v. Wescott, 244 N.C. 641. 





MRS. GERTIE SMITH anp HusBAND, ET AL V. ARCHIE BEAVER ET AL. 
(Filed 10 May, 1922.) 


Deeds and Conveyances—Husband and Wife—-Probate Officers——-Statutes 
—Certificates——Amendments—Subsequent Certificate—Justices of the 
Peace—Notary Public. 

Where a justice of the peace has failed to certify his findings that the 
deed of the wife’s lands to her husband and herself to be held by them in 
entirety was not “unreasonable or injurious to her,” as required, among 
other things, by C.S. 2515, he may not, after the death of the wife, validate 
the deed by making a new certificate including this vital finding as of the 
time of his first probate, or excuse himself upon the ground of ignorance or 
inadvertence, it being at least required that she should have had due 
notice of this proposed action, and have been afforded an opportunity to 
be heard; and the deed itself being void under the statute, the will of the 
husband disposing of the locus in quo is also ineffectual. Semble, after 
executing the first certificate, the power of the justice ceased or became 
functus officio; but this point is not herein decided. 
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APPEAL by defendant from McElroy, J., at November Term, 1921, 
of Rowan. 

This was a civil action, commenced by the plaintiff before the clerk 
of the Superior Court, and transferred to the civil issue docket of 
Rowan County Superior Court. 

1. The plaintiffs brought the action for the partition of the lands 
in question, which they inherited from their mother, Mary Jane Bea- 
ver, as they alleged, the land having been before then conveyed by 
Simeon J. Beaver (who owned it) and wife, Mary J. Beaver, to said 
Mary J. Beaver, on 4 March, 1898, registered 15 March, 1898. The de- 
fendant, Archie Beaver, answered and set up sole seizin to the lands, 
claiming under a deed executed 2 November, 1917, by Simeon J. 

Beaver and wife, Mary J. Beaver, to Simeon C. Beaver and 
(498) wife, Mary Jane Beaver, recorded in Book 147, at page 298, and 

under a will of S. C. Beaver, dated 27 November, 1919 (record, 
p. 16), devising the land to the said Archie Beaver. 

2. S. C. Beaver died in February, 1921, and his wife, Mary J. 
Beaver, died in July, 1920. This suit was commenced on 20 June, 1921, 
and summons was served 21 June, 1921. After the summons was serv- 
ed, and long after the death of both 8. C. Beaver and wife, Mary J. 
Beaver, the justice of the peace who took the probate to the deed of 2 
November, 1917, executed a new probate, in accovdance with the pro- 
visions of C.S. 2515. The court refused to admit in evidence the deed 
with the new certificate. The only point involvecl in this case is the 
legal effect of the deed of 2 November, 1917. If this deed is void, the 
plaintiffs were entitled to recover. 

Judge McElroy held as a matter of law that the deed was void, as 
the probate was not taken in accordance with the provisions of CS. 
2015. 

The evidence as to the probate of the deed was substantially as 
follows: 


The following is the probate first taken by the justice on 2 Novem- 
ber, 1917: 


NortH CAROLINA—ROWAN COUNTY. 


Be it remembered that on this 2 November, 1917, before the under- 
signed W. L. Kimball, a justice of the peace of said county, personally 
appeared Simeon C. Beaver and wife, Mary J. Beaver, the grantors 
named in the foregoing deed, and acknowledged the due execution 
thereof by them as their act and deed, and thereupon the said Mary 
J. Beaver, wife of Simeon C. Beaver, being by me privately examined, 
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separate and apart from her said husband, touching her free consent to 
the execution of said deed, on such separate examination declared she 
executed the same freely, of her own will and accord and without any 
force, fear, or undue influence on the part of her said husband, or any 
other person, and does still voluntarily assent thereto. Therefore, let the 
said deed, together with this certificate, be registered. 

Witness my hand and private seal, date above written. 


W. L. Kimpatu,  [SEAt. ] 
Justice of the Peace. 


NorTH CAROLINA—RowWAN COUNTY, 


The foregoing certificate of W. L. Kimball, a justice of the peace of 
Rowan County, is adjudged to be in due form and according to law. 
Therefore, let the said deed, with the certificates, be registered. 


JOHN B. MANLY, 
Deputy Clerk Superior Court. 


Registered 10 November, 1917, at 2 p.m., in Book 147, at p. 293. 

To the introduction of the foregoing deed the plaintiffs object. 
Objection sustained; defendants except. (499) 

W. L. Kimball testified for defendants: “I am a justice of the 
peace of Rowan County, and have been a justice for about 18 or 20 
years. On 2 November, 1917, I drew a deed from Simeon C. Beaver 
and wife, Mary J. Beaver, to themselves. They were both present and 
gave directions as to how they wanted the deed drawn.” 

“Q. I want you to state to the jury what directions they gave you 
as to the drawing of this deed.” Plaintiffs object; objection overruled. 
A. “Mrs. Beaver wanted to make the land to her husband, and in the 
event one or the other would die, the land would go to the one that 
would survive. That was the object. That was the way they wanted, 
and the intention they wanted. This deed that is shown to me is in my 
own handwriting, and is the one I drew up. I took the acknowledgment 
of Mrs. and Mr. Beaver, and took her private examination on 2 
November, 1917.” 

“Q. When you took her private examination on 2 November, 1917, 
I want you to tell the jury what facts, if any, what conclusions, if any, 
you found on that day, and why you did not embody your findings and 
conclusions in the certificate of that date?” Plaintiffs object; objection 
sustained; defendants except. 


Questions by the court: 
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“Q. <At the time you took this acknowledgment, did you attempt to 
do anything else except to take the ordinary private examination of the 
wife? A. I did ask more questions than I usually do. 

“Q. At that time, you didn’t mean to set cut anything different 
from the ordinary private examination? A. There was a good deal of 
discussion and talk. 

“Q. You didn’t attempt to find the facts and adjudge the matters 
as required by this section of this Revisal? A. No, sir. 

“Q. You didn’t know that section was in existence? A. No, sir.” 

The following evidence was excluded: 


“Q. (Defendant’s counsel): Tell what conclusions you formed in 
your own mind when this deed was executed by Simeon C. Beaver and 
wife to themselves? A. I came to the conclusion that it certainly could 
not injure her. It never had been her land. It originally belonged to 
him and, as they both stated, he turned it over to her as protection, and 
she now turned it back, and in the event of his death it would go to 
her. She could not possibly be injured in any way. I found this at that 
time.” 

To the foregoing the plaintiffs object; objection sustained; defen- 
dants except. 

“Q,. Did you come to that conclusion? A. I came to the 
(500) conclusion that it could not possibly be in:urious to her at that 
time.” 

To the foregoing question and answer plaintiffs object; objection sus- 
tained. Evidence excluded; defendant excepts. 

“Q. After you found out that you had omi:ted your conclusions 
from the certificate, and that the law required your conclusions to be 
embodied in your certificate, did you then file a new certificate to that 
deed? A. I did.” 

To the foregoing question and answer the plaintiffs object; objection 
sustained. Evidence excluded; the defendants except. 

“Q. Is this certificate attached to the deed which I hand you, that 
is, the certificate that you signed on 29 June, 1921? A. Yes, sir.” 

(This was after the death of both parties, and tae new certificate was 
drawn up on 29 June, 1921.) 

“Q. Does this certificate, dated 29 June, 1921, embrace and set out 
your conclusions you came to on 2 November, 1917? A. Yes.” 

Plaintiffs object; sustained; defendants except. 
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“Q. At the time you drew the deed on 2 November, 1917, mention- 
ed in the pleadings, did you know that the law required your conclu- 
sions to be set out? A. No, sir.” 

“Q. If you had known that there was such a law, would you have 
embodied it in your certificate?” Plaintiffs object; sustained; defen- 
dant excepts. 

The defendant proposed to show that if the justice had known that 
the law required his conclusions to be put in his certificate, that he 
would have put them in, and that his findings and conclusions were 
omitted through ignorance or inadvertence. 

The defendant next offered in evidence the deed dated 2 November, 
1917, heretofore introduced in evidence, together with the certificate of 
probate signed by W. L. Kimball, justice of the peace, on 20 June, 
1921, and registered in Book 167, page 99, which new certificate is in 
words and figures as follows (omitting acknowledgment and privy 
examination, which are in the usual form): 


I further certify that on said 2 November, 1917, I carefully examined 
into the facts causing the execution of said deed, and found that the 
original deed was in the name of Simeon C. Beaver, and that he be- 
came financially involved, and in order to save his lands, executed a 
deed to his wife, Mary J. Beaver, and that she held the title to said 
Jands in trust and upon the understanding and agreement to reconvey 
the same to him when called upon, and that she really had no interest 
in said real estate; I further find as a fact, at said time, that the said 
Mary J. Beaver desired to execute a title to her said husband for said 
lands, and it was the purpose to so fix the title that the survivor 
should have the land at the death of the other. I also certify (501) 
that I found as a fact, on 2 November, 1917, that said convey- 
ance of said deed from Simeon C. Beaver and wife, Mary J. Beaver, 
was not unreasonable or injurious to her, the said Mary J. Beaver, and 
that no undue advantage was taken of her. All of the foregoing facts 
were found by me, and the acknowledgment made by Mary J. Beaver 
on 2 November, 1917, the date of the execution of the said deed, and 
the date the probate was made, and that these facts were omitted by 
me through ignorance of the law, mistake, and inadvertence. 


Witness my hand and private seal, this 29 June, 1921. 
W. L. Kimsair, [S8at.] 
Justice of the Peace. 


This certificate is to be read in connection with and as a part of the 
deed heretofore offered in evidence. 
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NortH CaroLina—-Rowan County. 


The foregoing certificate of W. L. Kimball, a justice of the peace of 
Rowan County, is adjudged to be in due form «and according to law. 
Therefore, let the said deed with this certificate be registered. 


J. F. McCussins, 
Clerk Superior Court. 


Registered in Book 167, at page 99, on 4 July, 1921, at 10 a.m. 

To the introduction of the foregoing deed, with last certificate of 
probate, the plaintiffs object; sustained; defendarts except. 

Cross-examination: “I found out that my certi‘icate of probate was 
improper when this case came up. I dictated my last certificate.” 

“Q. Could you dictate to the stenographer the certificate? A. Yes. 
On the private examination of the said M. J. Beaver, she says that she 
executed the same freely, of her own will and accord, without any in- 
fluence. I find that she voluntarily said that she executed the deed 
voluntarily, without any fear of her husband or any one, and that she 
still voluntarily assents thereto, and that she further said that she 
wanted Mr. Beaver to have the land, that it was his land, had been his 
land, and he had given it to her because he had got in a little trouble, 
intended to make it back as soon as the time came to do it; the time 
had now come, and she wanted him to have it, in 2ase of his death she 
wanted it so that the one who would survive would get the land. As to 
the findings of fact that it was not injurious, this is an unusual certifi- 
cate, you know. I could not do that. It is not on our blanks. Defendants’ 
counsel prepared the certificate. That is, he typewrote it, but I read it 
over. I am willing to swear to anything that is on it. It is my certificate, 
if he did write it.” 

R. A, Smith testified for defendants: “I was a magistrate and 
(502) drew a deed from Simeon C. Beaver and his wife, Mary J. 
Beaver. I do not remember who was present, but I know that 

he was present, and she also.” 

“Q. (By defendant) ‘You may state what they told you about this 
deed, the way they wanted it fixed, and what was the understanding, 
if any, between Simeon C. Beaver and Mary J. Beaver’.” To the fore- 
going question plaintiffs object; sustained; defendants except. 

The defendant proposed to show by this witness the following facts: 
“I was called to his home to fix some papers for him. He wanted a 
deed made for the property; that it was Simeon C. Beaver’s property 
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and they wanted it made to his wife. I asked why, and he said, ‘Well, 
he got into some trouble some way, and he wished to make the deed to 
her.’ I drew the papers the best I knew how, and the papers were re- 
corded. My recollection was that he wanted a deed made to her in 
order to keep from paying a certain sum, or something like that; there 
was some trouble that he was looking for, and he wanted to make this 
deed to his wife that way.” 

“@. Was anything said about how long she was to hold it for him? 
A. I would not be positive whether there was or not. Four or five years 
after this deed was made, she asked me if they could sell and make a 
good title, and I told them that they could, so far as I knew. I do not 
remember the number of acres.” 

The judge charged the jury as follows: “In this case of Smith v. 
Beaver, the defendant Archie Beaver relies entirely on the deed dated 
2 November, 1917, which S. C. Beaver and his wife attempted to 
execute to 8. C. Beaver and wife. The court instructs you, gentlemen, 
as a matter of law, that the deed is void, and that 8. C. Beaver, under 
whom the defendant Archie Beaver claims, took nothing by it. Now, 
that being the view of the law taken by the court, it 1s unnecessary to 
go further into the facts, as he relies entirely on that deed, and if the 
deed is void, he had no title whatever to this particular tract of land. 
The will of S. C. Beaver, so far as this tract of land is concerned, did 
not pass the title to it, he did not own it, and he could not will it. As I 
understand it, there is another tract of land about which there is no 
controversy, devised by Beaver to this same defendant, Archie Beaver, 
but as the deed was void, any attempt that S. C. Beaver made to de- 
vise the land by the will, in so far as this particular tract of land is 
concerned, conveyed nothing. 

“Now, this court submits for your consideration the following issue, 
gentlemen: Are the plaintiffs the owners in fee simple of an undivided 
three-fourths interest in the lands described in the complaint, as there- 
in alleged? 

“The court instructs you, gentlemen, that if you believe the 
evidence taken in its light most favorable to the defendant (503) 
Archie Beaver, you will answer that issue ‘Yes.’ If you do not 
believe the evidence, you wil] answer it ‘No.’ ” 

To the foregoing charge, and to the court directing the jury that if 
they believe the evidence they should answer the issue “Yes,” and to 
the failure to give instructions requested, the defendant excepted. 

The jury answered the issue “Yes.” Judgment for plaintiff, and ex- 
ception by defendant, who appealed. 
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Rendleman & Rendleman for plaintiff. 
B. D. McCubbins and R. Lee Wright for defendants. 


WaLker, J., after stating the case: Whatever may be the true 
rule in cases of this kind, concerning the power of the justice to alter 
his certificate, as to the probate of a deed and privy examination of a 
married woman, who was a party to it, he cannot do so long after the 
probate was taken and the certificate had been rnade and filed (on 2 
November, 1917), and the deed duly registered on that date, when the 
justice admitted, in answer to questions from the ‘udge, as was done in 
this case, that “he did not attempt to find the facts and adjudge the 
matters as required by section of the Revisal, and that he did not even 
know, at the time (2 November, 1917), that the section was in exist- 
ence,’ and it appears that both of the parties to the deed, husband and 
wife, were dead at the time the justice made an entirely new certificate 
in which he attempts to find materia] facts not stated in his first cer- 
tificate, and essential to have been found and inserted in it at the time 
it was made. 

In the case of Butler v. Butler, 169 N.C. 584, this Court, in con- 
sidering a somewhat similar case, said, through Justice Allen, at p. 588: 
“There is much conflict of authority as to the power of a judicial ofh- 
cer to amend his certificate of probate after the :nstrument he is pro- 
bating has passed from his hands, but it seems that the weight of au- 
thority is against the exercise of the power (1 Devlin on Deeds, sec. 
539 et seqg.), and all agree that it is a power fraught with many dangers. 
The higher judicial tribunals are not permitted to correct their records 
without notice to the parties and without an opportunity to be heard, 
and if the position of the defendant can be maintained, a justice of the 
peace, who has no fixed place for the performance of his official duties, 
may at any time, and when parties cannot be heard, change his certifi- 
cate of probate and materially affect the titles of property.” 

The exercise of the power of amendment by a justice in a case of this 
kind was fully discussed in the several opinions file] in Butler v. Butler, 

supra, and we need not extend that discussion but very little in 
(504) this opinion. The case of Jordan v. Corey, 5 Ind. 385, where the 

Court held that the justice could amend his certificate, is said, 
inlA. & E. (2 ed.), at pp. 552 and 553, and notes, to have been disap- 
proved by the other courts as being wholly unsupported by reason or 
by precedents elsewhere, and the Supreme Court of Missouri, which at 
one time adopted the same doctrine in Wannall v. Kern, 51 Mo. 150, 
afterwards disapproved and overruled the case in Gulbraith v. Gallivan, 
78 Mo. 456, and it was also criticised, and the Court refused to follow 
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it, in Griffith v. Venters, 91 Ala. 366 (24 Am. St. Rep. 918), where the 
subject is fully and exhaustively treated and many authorities cited, 
showing how the question is viewed by the courts generally of this 
country. The Supreme Court of the United States had this question be- 
fore it in Elliott v. Lessee of Peirsol, 1 Peters (U.S.) 328 (7 L. Ed. 164) 
where it was said: “Had the clerk authority to alter the record of his 
certificate of the acknowledgment of the deed at any time after the 
record was made? We are of the opinion he had not. We think he act- 
ed ministerially and not judicially m the matter. Until his certificate 
of the acknowledgment of Elliott and wife was recorded, it was, in its 
nature, but an act in pais, and alterable at the pleasure of the officer. 
But the authority of the clerk to make and record a certificate of the 
acknowledgment of the deed was functus officio as soon as the record 
was made. By the exertion of his authority, the authority itself became 
exhausted. The act had become matter of record, fixed, permanent, and 
unalterable; and the remaining powers and duty of the clerk were only 
to keep and preserve the record safely. If a clerk may, after a deed, to- 
gether with the acknowledgment or probate thereof, have been commit- 
ted to record, under color of amendment, add anything to the record of 
the acknowledgment, we can see no just reason why he may not also 
subtract from it. The doctrine that a clerk may at any time, without 
limitation, alter the record of the acknowledgment of a deed made in 
his office would be, in practice, of very dangerous consequence to the 
land titles of the country, and cannot receive the sanction of this 
Court.” There are numerous cases to the same effect. But we will not 
base our decision of this case upon a lack of power residing in the pro- 
bate officer to amend his certificate after it has been fully executed, 
filed, and acted upon by a registration of the deed, or instrument, for 
we are of the opinion that if such a power exists, it should not extend 
to a case like the one we are now considering, as before any such 
power should be exerted, the party (for instance, the feme covert) 
whose interests may be, and hkely will be, materially and vitally 
affected by it, should have had notice of what was intended to be done 
a reasonable time before it was done, and a fair opportunity to 

be heard in opposition to it, and to defend and safeguard her (505) 
rights, and such an amendment should not be permitted after 

the death of the feme, who is by the statute required to be privately 
examined separate and apart from her husband, and who would be the 
only witness, except the justice, to the fact, as to whether her examina- 
tion by him was conducted according to the statute (Rev. 2107; CS. 
9515), otherwise those claiming under her would be completely at the 
mercy of the probate officer, and this limitation upon his power is more 
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imperatively required because by the statute his fndings are made con- 
clusive. That parties are entitled to notice, and « hearing, before sub- 
stantial and material alterations can in any event be made would seem 
to require no authority, as Justice Allen said in the Butler case, supra, 
and we repeat it here, because of its great importance, even “the higher 
tribunals are not permitted to correct their records without notice to the 
parties and without an opportunity to be heard,” and further, he said: 
“And if the position of the defendant can be maintained, a justice of 
the peace, who has no fixed place for the performance of his official 
duties, may, at any time and when parties cannot be heard, change the 
certificate of probate and materially affect the title to property.” This 
matter has been considered in the courts of other jurisdictions. In En- 
terprise Transit Co. v. Sheedy, 49 Am. Rep. 180, the headnote reads: 
“A notary public, having made and delivered a cefective certificate of 
acknowledgment of a deed, cannot amend it ir. the absence of the 
grantor.” And the Court said in its opinion: “Tris attempt to impart 
hfe to a void instrument has the merit of novelty. When Mrs. Sheedy 
affixed her name to the written instrument and acknowledged it, the 
acknowledgment was confessedly so defective as not to bind her or pass 
her title to the land. It was then delivered, and eleven days thereafter 
recorded. More than five months after the acknowledgment was actual- 
ly taken, and the certificate thereof signed by the notary public in- 
dorsed thereon, he wrote and signed a second certificate of acknowledg- 
ment. The parties to the instrument did not again come before him, 
but he certifies what occurred months before. To this last certificate he 
adds facts not contained in his former certificate, with a view and for 
the purpose of making valid the writing of a married woman, which 
was then invalid. Effect cannot be given to this latter action of the 
notary public.” And Merntt v. Yates, 71 Ill. 688 (22 Am. Rep. 128), 
where a similar question was presented, the Court said: “It is also 
contended that the subsequent certificate, written by the justice of 
the peace on the deed some years after the first was made, cured the 
defective certificate, although the deed was not reacknowledged. We 
have been referred to no precedent for such actior, and we would con- 

fidently expect that none could be found. Anciently, such ac- 
(506) knowledgments could only be taken in open court, and entered 

on the records of the court in proceedings tedious, expensive, and 
encumbered with much form. It was at that time regarded of too much 
moment to be left to the loose and uncertain action of unskilled per- 
sons, and the title to property held by married women was guarded 
with such care as only to permit it to be divested by the judgment of 
a court of record. Justices of the peace, and the other enumerated 
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officers, have, however, under our laws, been entrusted with the power 
to take and certify such acknowledgments, and when in conformity 
with the statute, the act is clothed with the same force and effect that 
was anciently produced by the judgment of a court of record. It is said 
that courts of record permit amendments to their records — sheriffs to 
amend their returns, and compel officers by mandamus to perform legal 
duties. There is no rule more rigidly enforced than that the opposite 
party must have notice in all cases of amendments of records in mat- 
ters of substance, and the amendment here is of the very essence of the 
conveyance itself. And it is true that the court, in a proper case, and on 
notice to the opposite party, will permit the sheriff to amend his return. 
O’Connor v. Wilson, 57 Ill. 226. But we are aware of no statute or 
common-law practice which authorizes or in any manner sanctions the 
right of justices of the peace to amend their records after they have 
once been made. To allow a justice to make alterations and changes in 
his records, at will and according to his whim, would be fraught with 
evil and wrong that would be oppressive. Such a power has not been 
entrusted to the higher courts, and cannot be exercised by these in- 
ferior jurisdictions.” The Court further observed that the failure of the 
officer to properly take and certify the probate may seriously affect the 
rights of parties, “but that is no ground for violating rules that have 
governed the purchase and sale of real estate from the organization of 
our State,” and that the defendant must be left to any other remedy 
he may have in law or equity, if he has any. It was finally held that 
the deed, the certificate to which was altered, was improperly read in 
evidence, and for that reason the judgment was reversed. We have a 
provision in our law (Code, sec. 1266; Rev. 1081; C.S. 3321) for cor- 
recting errors in the registration of instruments, but it requires notice 
and a hearing before any material correction is made therein. 

In a case like ours, where the amendment of the certificate is fraught 
with such grave consequences, the well settled rule as to notice and 
hearing should not be departed from. For these reasons we have reach- 
ed the conclusion that the evidence as to the new certificate, and also 
the other evidence relating to it, and the alteration of the first certifi- 
cate, was properly excluded by Judge McElroy at the trial of the case. 

We again direct particular attention to the fact, before clos- 
ing, that the justice admitted, when examined by the judge, that (507) 
“he made no attempt to find the facts and adjudge the matters 
as required by Rev. 2107 (C.S. 2515), and was not even aware of its 
existence, and his evidence substantially amounts to no more than this, 
that if he had known of the law, he would have found the facts and his 
conclusions thereon and stated them in the original certificate. As said 
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by Justice Allen, in Butler v. Butler, supra, at pp. 588 and 589, “The 
remainder of the certificate of that date (1912) is in regular form, and 
gives evidence of the acts of an official of some experience, and if he 
then knew that it was necessary to adjudicate that the conveyance was 
not unreasonable, and not injurious to the wife, and he did so adjudi- 
cate at that time, he would have included it in his certificate.” The 
fact that this was not done is strong proof that he is mistaking his 
findings of 1921 for those which he should have made in 1917, but 
which he evidently did not make, as the law required, and insert in 
his certificate. If he did find the facts, why did se do so, 1f he did not 
know it was necessary to consider the matter? The evidence, viewed as 
a whole, is entirely of too unsatisfactory a character to induce a court 
to act upon it, and reform as solemn an instrument as the acknowledg- 
ment and private examination of a married woman. 

A full and exhaustive consideration of the general power of a justice, 
or probate officer, to materially alter his certificate once given and 
upon which the deed has been registered, will be found in Griffin v. 
Ventress, 91 Ala. 918 (24 Am. Reports 918). 

As defendant relied entirely on the validity of the deed in question, 
and it being invalid as to Mrs. Beaver, he acquired no title to 1t under 
the deed, and consequently none under Mr. Beaver’s will, the title re- 
maining in Mrs, Beaver, because the deed not having been executed and 
probated properly was void as to her. Kearney v. Vann, 154 N.C. 311; 
Wallin v. Rice, 170 N.C. 417; Butler v. Butler, 169 N.C. 584; Foster 
v. Williams, 182 N.C. 682. 

It must be understood that we confine our clecision strictly to the 
grounds stated in it, and it should not be construed as covering the 
general and broader question as to whether the certificate of a justice, 
as probate officer, can be materially amended after it has been com- 
pleted and passed from his possession, and the deed has been registered 
upon it. We decide the case on other grounds, 

There was no error in the rulings and judgment of the court, and it 
will be so certified. 

No error. 


Cited: Whitten v. Peace, 188 N.C. 302; Best v. Utley, 189 N.C. 361; 
Caldwell v. Blount, 193 N.C. 562. 
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(508) 
T. M. THOMAS et at v. BANK OF BEAUFORT ET AL. 
(Filed 17 May, 1922.) 


1. Payment—Application—Debt. 
Where a debtor owes two or more debts to the same person, the creditor 
must apply a partial payment thereon in accordance with the direction of 
the debtor made at or before the time the payment was made. 


2. Same—Trusts—Contracts—Banks and Banking—Defalcation. 


A defaulting cashier of a bank used a part of the misappropriated funds 
in his father’s business, and after the death of the latter, his heirs at law 
entered into a written agreement with the bank that the administrator re- 
pay the amount of the default out of the father’s estate, to the extent avail- 
able, and the defaulting son by the same instrument pledged certain of 
his notes and securities to the payment of the balance, the whole amount 
of the repayment not to exceed a certain sum: Held, the bank under the 
terms of the trust was not entitled to credit the proceeds of the notes and 
securities of the defaulting son, beyond the specified sum, without the con- 
sent of all of the parties to the agreement. 


AppEAL by plaintiffs from Cranmer, J., at March Term, 1922, of 
CARTERET, 

Prior to 7 August, 1916, Thomas Thomas was, and had been for 
many years, the cashier of the defendant bank, and by reason of his 
misappropriation of the funds and securities of said bank, he was short 
in his accounts to the amount of $71,000. His father, Alonzo Thomas, 
was 1n default as treasurer of Carteret County, and as was also Thomas 
Thomas, who succeeded him as treasurer. Representatives of the said 
Alonzo Thomas’s estate, Thomas Thomas, and the plaintiff in this case, 
for the purpose of making safe these shortages to the county, and to 
the bank, and of presenting to the Governor an application for the 
pardon of the said Thomas Thomas on the ground that they had been 
made good, which pardon was thereby obtained, entered into an agree- 
ment with the bank 13 March, 1917, hypothecating certain notes and 
mortgages, among them two belonging to Thomas Thomas, as follows: 

“Whereas the parties of the first part have executed their several 
notes and mortgages to the party of the second part to secure such 
sums as may be due and owing said bank by the said Thomas Thomas, 
the former cashier, and whereas it is ascertained and has been admitted 
that the estate of Alonzo Thomas, deceased, is indebted to the said 
bank in the sum of $40,476.28 for moneys of said bank used in the busi- 
ness of said Alonzo Thomas, through the said Thomas Thomas, cash- 
ier, and it appearing that an administrator with the will annexed of the 
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estate of Alonzo Thomas has been appointed to wind up said estate 
and pay its debts: 
“Now, therefore, the said parties of the first part agree to and 
(509) with said party of the second part, that said mortgages and notes 
so executed by them are hereby in all respects confirmed for 
the purpose of securing said bank to the sum not exceeding $55,000 to 
be reduced by the application by the administrators of said Alonzo 
Thomas’s estate so far as the assets of said estate coming into their 
hands for such purpose. 


“It being agreed that said notes and mortgages shall be held by said 
bank only for such sum as may be due to said bank by said Thomas 
Thomas, not exceeding $55,000, after the payment to said bank of all 
such sums as said administrators shall realize from said estate of said 
Alonzo Thomas for such purpose.” 

At the trial the following facts were agreed upon: 


“1. That the plaintiff's two mortgages, together with the mortgage 
given by Isabella Midgette for $7,000 and a mortgage given by Mrs. 
Julia Perry for $5,000 and a mortgage given by Thomas Thomas and 
wife for $8,000 and an assigned mortgage made by Thomas Thomas to 
the Bank of Beaufort for $2,000, were held by the defendant on 18 
March, 1917, both being dated 5 August, 1916, said securities being held 
at the date of the execution of the instrument dated 138 March, 1918, as 
copied in the eighth paragraph of the further clefense set up by the 
defendant Bank of Beaufort in its answer filed 17 June, 1920, which 
instrument of 18 March, 1917, is made a part of this section as fully as 
if set out in full herein, said two mortgages of plaintiff and ratification 
dated 18 March, 1917, are hereby agreed to be valid and binding. 

“2. That the said $55,000, and interest, is hereby credited with 
$49,651.68, being $40,478.28, with interest from 1 July, 1916, until 10 
April, 1920, paid by the estate of Alonzo Thomas on 24 April, 1920. 

“3. That without any agreement, except the agreement of 18 March, 
1917, herembefore recited, the defendant Bank of Beaufort collected 
from the Thomas Thomas’s assigned note and mortgage, described in 
the instrument of 18 March, 1917, on 17 April, 192), $2,000, with interest 
thereon from 15 August, 1916, amounting to $2,664, and on 23 Decem- 
ber, 1920, the defendant Bank of Beaufort collected on the Thomas 
Thomas $8,000 note and mortgage $5,076.81, being the proceeds of the 
foreclosure of the said instrument. 

“4. Jt is agreed by the parties hereto that the payment by the estate 
of Alonzo Thomas shall go as a credit on the $35,000 liability, and it 
is contended by the plaintiffs that the two items paid from the Thomas 
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Thomas assigned note and mortgage and his $8,000 assigned mortgage 
shall also go as a credit on the $55,000 liability. It 1s contended by the 
defendant Bank of Beaufort that the two said Thomas Thomas items 
shall be credited on the additional shortage which existed in excess of 
the $55,000 and interest, said outside shortage being sufficient in amount 
to consume the two Thomas Thomas payments. 

“5. It is agreed that the plaintiff’s liability secured on the 
mortgage deeds is 5/9 of the total balance due on the $55,000 (510) 
mortgage and interest, based in Isabella Muidgette’s assuming 
7/27 of the total liability and Mrs. Julia Perry’s assuming 5/27 of the 
total lability, and that unless said respective amounts shall be assumed 
under the mortgage, such as are not assumed are to be hereafter ad- 
justed as to the plaintiffs’ hability, and a judgment herein is not to re- 
lease the plaintiffs from any lability they would otherwise have on 
them under the facts hereinbefore set out and not to release their prop- 
erty so far as it would otherwise be legally hable for the same. 

“6. It is agreed that the court shall pass upon the legal matters in- 
volved as to the application of the two Thomas Thomas items, with the 
right of exception and appeal by the two parties.” 

Upon this agreed state of facts the court adjudged that “the plaintiffs 
were not entitled to the credit of the two items of $2,664 and $5,076.81 
received from the proceeds of the sale of the two Thomas Thomas 
items referred to in the third paragraph of the agreed statement of 
facts,” and adjudged that there was a balance due and unpaid on the 
agreement of 138 March, 1917, including interest, of $17,392.12, interest, 
and that the defendant bank recover of the plaintiffs 5/9 thereof and 
the costs, and that the other 4/9 of said debt be treated as set out in 
the agreed facts, and directed a sale of the property referred to and in 
the manner prescribed. 

The plaintiffs excepted: (1) That the court did not allow as a credit 
the Thomas Thomas items of $2,664 and $5,076.81, as set out in the 
above agreement of facts, and appealed. 


Ward & Ward and James D. Parker for plaintiffs. 
Julius F. Duncan, Moore & Dunn, and Guion & Guion for defen- 
dants. 


Cuark, C.J. There is only one question raised by this appeal. By 
the agreement of these parties these securities were dedicated to pay 
the part of the $55,000 shortage which was not discharged by the Alonzo 
Thomas estate. The defendant bank, after crediting the $10,000 received 
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from the surety company on the $71,000 shortage, took the two 
items involved in this controversy without the consent of any person 
connected with it and applied them to the excess over the $55,000 un- 
paid after crediting the bond proceeds. 

The defendant bank, instead of applying the trust security as re- 
quired by the contract, without authority from any of the parties of 
that instrument, applied the two items in controversy to a shortage 
over and above the $35,000 secured by the agreement. 

It is settled law that where a debtor owes two or more debts 
(511) and makes a payment, it must be applied according to his di- 
rection made at or before the time it was made. French v. Rich- 
ardson, 167 N.C. 41; Stone v. Ritch, 160 N.C. 161; Young v. Alford, 
118 N.C. 215; Moose v. Barnhardt, 116 N.C. 785; Vick v. Smith, 83 
N.C. 80. The judgment must be modified by crediting the total amount 
of which the plaintiffs were charged with 5/9, with the said items of 
$2,664 and $5,076.81 set out in plaintiff’s exception. 

It would seem a hardship that as Thomas Thomas is bound for the 
unpaid part of the excess of $55,000, that these funds should not be 
credited thereon, but the plaintiffs and the defendant, by the agree- 
ment of 18 March, 1917, agreed that these five papers should be ap- 
plied to said sum of $55,000, and it is agreed therein that the proceeds 
thereof are to be devoted to the purpose of securing to the bank the 
sum not exceeding $55,000 to be reduced by the application by the ad- 
ministrators of said Alonzo Thomas’s estate as far as the assets of said 
estate coming into their hands for such purpose; and it was further 
provided: “It being agreed that the said notes and mortgages shall be 
held by said bank only for such sum as may be due to said bank by 
said Thomas Thomas, not exceeding $55,000, after the payment to said 
bank of all such sums as said administrators shall realize from said 
estate of said Alonzo Thomas for such purpose.” 

The bank could not, therefore, take the prinzipal debtor’s securities 
under this hypothecation and apply them to outside shortage. It is 
true that Thomas Thomas is liable for the excess over $55,000, but by 
this agreement these two securities hypothecated by him were to be 
applied to the $55,000 debt only, and if not so applied, it would in- 
crease to that extent the sum to be collected out of the plaintiffs, the 
other parties to the agreement of 18 March, 19:7, under which the se- 
curities were hypothecated. 

Reversed. 


Cited: Bryant v. Murray, 239 N.C, 22. 
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LEAKSVILLE WOOLEN MILLS v. SPRAY WATER POWER AND LAND 
COMPANY and C, R. McIVER. 


(Filed 17 May, 1922. 


1. Appeal and Error—Record—Findings—Equity—Mandatory Injunction. 

Where the Superior Court, having heard the matter, has granted a man- 

datory injunction without having formally found the facts upon which it 

had been issued, the matters involved being purely equitable, the Supreme 

Court, on appeal, may examine the evidence presented by the parties, form 

its own conclusions, and therefrom determine whether the plaintiff is 
equitably entitled to the relief sought. 


2. Injunction—Mandatory Injunction—Equity. 

The characteristics between the granting of a preventive and mandatory 
injunction do not now predominate, each requiring the same exercise of 
caution by the courts as the other; and where the party seeking a manda- 
tory injunction for the pretection of easements and property rights has not 
slept on his rights, and the rights asserted are clear and their violation 
palpable, the writ will generally be issued without exclusive regard to the 
final determination of the merits, and the defendant, upon the plaintiff's 
success, compelled to undo what he has done. 


3. Same—Highways-—Driveways—Easements—Final Hearing—Issues. 


There was evidence tending to show that defendant’s land entirely sur- 
rounded the manufacturing plant of the plaintiff, except where it had access 
by a driveway to a public highway; and that the commissioners of the 
county having refused to construct the highway as the defendant desired, 
the defendant, through its agent, and in accordance with the agent’s pre 
viously expressed threat, nevertheless so constructed the highway as to 
prevent plaintiff’s ingress and egress to its plant by vehicles over its drive- 
way; and with such rapidity as to prevent other relief than that by man- 
datory injunction which he seeks in his action: Held, upon the prima facie 
case so established, the plaintiff is entitled to the equitable relief sought, 
without regard to the final determination of the other facts in controversy 
as to plaintiff’s ultimate rights. 


AppEAL by defendants from Harding, J., at chambers, 16 
January, 1922, from RockINGHAM. (512) 

Application for mandatory injunction. There was evidence 
tending to show the facts to be as follows: Plaintiff is the owner of 
184 acres of land in the unincorporated town of Spray, on which its 
mill is situated. Its premises, except where the driveway connects with 
the public road, are surrounded by the lands of the water power and 
land company and allied corporations. Plaintiff was incorporated and 
began manufacturing woolen products upon its premises about 1881, 
and in 1893 acquired certain water rights and a title to 1ts property by 
deed executed by the water power and land company. A driveway con- 
necting the mill with the public road was used by the plaintiff from 
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1884 (date of deed), and then continuously until it was obstructed by 
defendants (December, 1921). The board of county commissioners or- 
dered the Morgan Foard road in Spray to be rebuilt, regraded, and 
paved with asphalt, and the water power and land company and the 
Leaksville Woolen Mills agreed to pay one-half the costs. At several 
meetings of the board of commissioners during October and November, 
1921, the defendant McIver, acting as agent of his codefendant, in- 
sisted that the road be widened from five to ten feet at the place where 
it was intersected by the driveway from plaintiff’s property. The plain- 
tiff objected on the ground that its driveway would thereby be ob- 
structed, and that it had no other available outlet; and on 9 November, 

1921, the commissioners made an order that the road between 
(5138) the Leaksville Cotton Mills and the Leaksville Woolen Mills 

be narrowed so as not to interfere with the driveway of the 
plaintiff. On 5 December the commissioners met again and made an- 
other order to the effect that the road be widened five feet on the side 
across from the opposite plaintiff’s premises. The defendant Mclver 
then said, in the presence of the board, that if they did not build the 
road as contended by defendants, he (meaning doth defendants) would 
do so. Early in the morning of 6 December, the defendants, with a force 
of men and equipment, constructed an embankment upon the driveway 
about twenty feet in length and seven in height and ten to twelve in 
width. This embankment obstructed the plaintiff’s right of ingress and 
egress with vehicles. The plaintiff contended that it was entitled to the 
driveway as an easement, as a right appurtenant to its premises, and 
incidentally as a way of necessity. 

The defendants contended that another driveway or outlet could be 
provided on the plaintiff’s property which would be not less convenient 
than the other; that the driveway was really on the land of the de- 
fendant company, and the plaintiff’s use of it} was permissive; that 
the portion of the road complained of was laid out in accordance with 
the contract made by the water power and land company and the 
Leaksville Cotton Mills with the board of commissioners; that if the 
alleged obstruction be removed the road will de left in a dangerous 
condition; and that plaintiff can be compensated in money. Numerous 
affidavits in proof of these claims were read by the parties at the 
hearing. 

Judge Harding rendered judgment for plaintiff; defendants appealed. 


Clarkson, Taliaferro & Clarkson, Ivie, Trotter & Johnston, and 
Manly, Hendren & Womble for plaintiff. 
P. W. Ghidewell, S. P. Graves, and A. L. Brooks for defendants. 
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Apams, J. By application for a mandatory injunction the plaintiff 
seeks relief from the defendants’ alleged invasion of its proprietary 
rights. In the decree his Honor did not incorporate a formal finding 
of the facts, possibly because as to questions of fact this court, in mat- 
ters purely equitable, may examine the evidence and form its own con- 
clusion. We must, therefore, consider the affidavits and the record evi- 
dence presented by the parties and determine therefrom whether the 
plaintiff is equitably entitled to the desired relief. 

With reference to their nature injunctions are classified as preventive 
and mandatory—the former commanding a party to refrain from do- 
ing an act, and the latter commanding the performance of some posi- 
tive act. While in the greater number of instances Injunction is a pre- 
ventive remedy, there is no doubt that the court has jurisdiction to 
issue a preliminary mandatory injunction where the case 1s 
urgent and the right is clear; and, if necessary to meet the (514) 
exigencies of a particular situation, the injunctive decree may 
be both preventive and mandatory. Beach on Inj., sec. 97; High on 
Inj., see 1 et seg.; 22 Cyc. 741 et seg. Under the former practice the 
mandatory injunction was distinguished by two characteristics; its in- 
frequent use and its indirect terms. The American courts were not in- 
clined to grant such prelimimary order, and when they yielded ew 
necessitate they usually accomplished their purpose by a writ which 
was apparently prohibitory. Bispham’s Prin. of Equity, sec. 400 et seq. 
But these characteristics no longer predominate. At to the circum- 
stances under which the writ should be issued, Sir George Jessel, Master 
of the Rolls in 1875, expressed the opinion that the same caution, neither 
more nor less, ought to be exercised by courts in granting mandatory 
injunctions as in granting preventive. Beach, supra, sec. 101; Smith v. 
Smith, L.R. 20 Eq. 500. Bispham’s statement is almost identical: 
“Indeed, there would seem to be no good reason why, in a proper case, 
a mandatory injunction should not issue upon preliminary hearing. 
Gross violations of rights may occur in the shortest possible time, and 
a few hours wrongdoing may result in the creation of an intolerable 
nuisance, or in the production of an injury which, if prolonged, might 
soon become irreparable. In such cases the interposition of the strong 
arm of the chancellor ought to be most swift; and if the immediate 
relief afforded could not, in a proper case, be restorative as well as 
prohibitory, no adequate redress would, in many instances, be given.” 
Prin. of Eq., p. 638. And as to the indirect terms of the writ, Walker, J., 
pertinently remarks: “Why not call this process by its right name in- 
stead of granting what is really mandatory under the guise of pre- 
ventive relief? When this is done, we are trying to deceive ourselves, 
for no good or practical reason, when we know what we are actually 
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doing or what the inevitable effect will be. It is simply adherence to an 
old form and custom of the court of equity, which did not even gain 
the approval of some of its ablest chancellors. In modern times, since 
we try to call things by their true and appropriate titles, so we may be 
better understood, the decided trend of the courts, especially in this 
country, is towards a more sensible policy, as we have already shown 
by authority.” Keys v. Alligood, 178 N.C. 20. 

When it appears with reasonable certainty that the complainant is 
entitled to relief, the court will ordinarily issue the preliminary man- 
datory injunction for the protection of easements and proprietary 
rights. In such case it is not necessary to await the final hearing. If the 
asserted right is clear and its violation palpable, and the complainant 
has not slept on his rights, the writ will generally be issued without 
exclusive regard to the final determination of the merits, and the de- 

fendant compelled to undo what he has done. Beach, supra, sec. 
(515) 1019. There are numerous decisions in which various applica- 

tions of this principle have been made. For example, in Broome 
v. Tel. Co., 42 N.J. Eq. 141, the defendant, without legal right, went 
upon the complainant’s land and against his protest set up telephone 
poles. The complainant applied for a mandatory injunction, and the 
defendant claimed that it should not be required to remove the poles, 
but at most should only be prohibited from affixing the cross-arms and 
stringing the wires. But the chancellor said: “Where there is a de- 
liberate, unlawful, and inexcusable invasion by one man of another’s 
land, for the purpose cf continuing trespass for the trespasser’s gain or 
profit, and there has been neither acquiescence nor delay in applying 
to the court for relief, the mere fact that the trespass was complete 
when the bill was filed will not prevent an injunction in the nature of 
a mandatory injunction against the continuance of the trespass.” Page 
143. In Hodge v. Giese, 48 N.J. Eq. 342, the complainant and the de- 
fendant rented parts of the same building as tenants of one landlord— 
the defendant occupying the basement and the complainant the first 
and second floors. In a cellar at the rear of the »sasement was a heater 
connected with pipes that heated the two floors ebove. The only access 
to the heater was a passway through the basement. The defendant 
prohibited the complainant’s access to the heater. A bill was filed for 
an injunction to restrain the defendant from excluding the complain- 
ant—which in effect was a bill for a mandatory injunction to preserve 
the complainant’s alleged right. Van Fleet, V. C., observing that no 
remedy would be adequate which did not prevent a repetition of the 
injury, said: “On the admitted facts of the case, and according to well 
established legal principles, the legal right on which the complainant 
rests his claim to an injunction is in my judgment free from the least 
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doubt. This being so, the duty of the court is plain. It is bound to give 
to the complainant the protection he asks, if the injury against which 
he seeks protection belongs to the class which this Court may night- 
fully restrain by injunction. A court of equity may protect and en- 
force legal rights in real estate, where the right, though formally de- 
nied, is yet clear on facts which are not denied, and according to legal 
rules which are well settled, and the injury against which protection 
is asked is of an irreparable nature.” Page 350. 

The principle under discussion has likewise been applied to preserve 
the right to use a passageway and open court (Salisbury v. Andrews, 
128 Mass. 336), to remove a structure projecting over the complain- 
ant’s land (Norwalk Co. v. Vernam, 75 Conn. 663), to prevent a con- 
tinuing trespass (Hodgkins v. Farrington, 150 Mass. 19), to remove a 
fence obstructing access to the complainant’s property (Avery v. R. R., 
106 N.Y. 142), to redress a continuing trespass (Wheelock v. Noonan, 
108 N.Y. 179), and to restore the bank of a ditch to the place 
from which it had been removed (Keys v. Alligood, supra). (516) 
Other illustrations of the principle may be found in an elaborate 
note to the case of Moundsville v. R. R., 20 L.R.A. 161. The case of 
Daniel v. Ferguson, 2 Ch. D. 27, is directly in point. The plaintiff was 
the lessee for a long term of three adjoining houses. The defendant 
prepared to build upon an adjoining lot, and the plaintiff, after im- 
spection of the plans, concluded that erection of the proposed buildings 
would materiallv affect the access to his houses of both hght and air. 
After the defendant was notified that a motion for an injunction would 
be made, he put to werk a large number of men who continued build- 
ing until the wall reached the height of thirty-nine feet from the 
ground. An injunction ad interum was issued and the work ceased. When 
the original motion was heard the defendant was restrained until judg- 
ment or further order from building so as to darken the plaintiff’s light 
and from permitting the wall or building to remain. Referring to the 
conduct of the defendant, the Court employed this language: ‘Whether 
he (defendant) turns out at the trial to be right or wrong, a building 
which he has erected under such circumstances ought to be at once 
pulled down, on the ground that the erection of it was an attempt to 
anticipate the order of the court. To vary the order under appeal would 
hold out an encouragement to other people to hurry on their buildings 
in the hope that when they were once up the court might decline to 
order them to be pulled down. I think that this wall ought to be pulled 
down now without regard to what the result of the trial may be.” 
Page 30. In affidavits offered by the plaintiff it is alleged that on the 
day following the final order of the board of commissioners the defen- 
dants at an early hour entered upon the plaintiff’s property with a 
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large force of men and the necessary equipment and constructed an 
embankment which completely obstructs the driveway and prevents 
the use of vehicles in going upon and returning from the plaintiff’s 
property. As to the time and the circumstances under which this work 
was done, there appears to be no controversy. Whatever their intent 
may have been, the defendants, with knowledge of the orders made by 
the board of commissioners, and no doubt in anticipation of the plain- 
tiff’s prompt application for preventive relief, bv sheer physical force 
accomplished the object which they had not attained by the orderly 
process of law. Under these circumstances only one conclusion can be 
reached. The plaintiff, without regard to the ultimate result of the ac- 
tion, is entitled to a decree compelling the defendants to undo what 
they have done. Beach, supra, sec. 102. The contention that the plain- 
tiff may be compensated in money cannot deprive the court of its 
equitable jurisdiction. Not only are the damages difficult of assess- 
ment, but even if assessed, the plaintiff, if its pruma facie case be ac- 
cepted, would ultimately be deprived of the enjoyment of its 
(517) property. Smith v. Smith, supra; Porter v. Mfg. Co., 65 W. Va. 
636. It is the office of a court of equity, in the administration of 
equitable relief, in all proper cases to prevent such a result. We regard 
it unnecessary at this time to decide whether the driveway is appur- 
tenant to the plaintiff’s deed, or an easement acquired by adverse user. 
These and other legal questions discussed in the briefs may be deter- 
mined on the final hearing. We are concerned now, not with the ulti- 
mate disposition of the case, but only with the question whether for 
the present purpose the plaintiff has clearly shown a prima facie right 
to the relief demanded. 9 R.C.L. 821; 14 ibid, 315 et seg.; Gray v. 
Warehouse Co., 181 N.C. 166. We think it has. 
The judgment of his Honor is affirmed. Let this be certified to the 
Superior Court of Rockingham County. 
Affirmed, 


Cited: Cotton Mills v. Comrs., 184 N.C. 229, 230; Kinsland v. Kins- 
land, 188 N.C. 811; Advertising Co. v. Asheville, 189 N.C. 739; Vester 
v. Nashville, 190 N.C. 268; Bank v, Bank, 194 N.C. 722; Lineberger 
v. Cotton Mills, 196 N.C. 507; Davis v. Alexander, 202 N.C. 186; 
Elder v. Barnes, 219 N.C. 416; Clinard v. Lambeth, 234 N.C. 418; 
Hospital v. Jount Committee, 284 N.C. 683; R. R. v. R. R., 237 N.C. 
95; Roberts v. Cameron, 245 N.C. 376. 
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JOHN G. RANKIN v. R. M. OATES. 
(Filed 17 May, 1922.) 


1. Trials—Verdict Set Aside—Issue Reversed by Trial Judge—Courts. 


The trial judge has the authority to set aside the verdict of the jury as 
to matters in his sound discretion or as a matter of law, leaving the cause 
at issue, C.S. 591; but he may not change the verdict and thereupon dismiss 
the action as a matter of law, the exercise of such power being allowed only 
for want of jurisdiction or upon the ground that no cause of action has 
been sufficiently alleged in the complaint. 


2. Limitation of Actions—Pleadings—Burden of Proof. 


Where the three-year statute of limitations is pleaded in defense to an 
action for wrongful conversion of personal property, the burden of proof is 
on the plaintiff to show that the action was brought within the time allowed 
from the accrual of the cause, or that otherwise it was not barred. 


3. Same—-Statutes—-New Action——Costs—Condition Precedent. 


The one-year period extended for the bringing of another action after 
nonsuit upon the same subject-matter, C.S. 415, is applicable only when the 
costs in the original action have been paid by the plaintiff before com- 
mencement of the new suit, unless the original suit was brought in forma 
pauperis; and where the appropriate statute has been pleaded and its time 
expired both before the bringing of the new action and the payment of the 
cost in the original one, the second action is barred though commenced 
within the one-year period, when the original case has not been brought in 
forma pauperis. Bradshaw v. Bank, 172 N.C. 632, cited and distinguished. 


4. Appeal and Error—Harmless Error—Courts—Reversal of Verdict— 
Prejudice—New Trial. 

Where the trial judge has erroneously set aside the negative finding of 
the jurv upon the issue of the statute of limitations, and answers this issue 
in the affirmative and dismisses the action, and it appears on appeal that 
the same result would have followed as a matter of law, the error will be 
held as harmless, without injury to the appellant, and a new trial will not 
be ordered. 


CLARK, C.J., dissenting. 


APPEAL by both plaintiff and defendant from Ray, J., at De- 
cember Term, 1921, of Gaston. (518) 

Civil action to recover damages for an alleged wrongful con- 
version of plaintiff’s automobile. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 


“1. Did the defendant wrongfully convert to his own use the prop- 
erty of the plaintiff, as alleged in the complaint? Answer: ‘Yes.’ 
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“2. Is the plaintiff’s cause of action barred by the statute of lm- 
itations? Answer: ‘No.’ 

“3. What damages is the plaintiff entitled to recover by reason of 
the conversion of said car? Answer: ‘$1,875.’ ” 


After the rendition of the verdict, his Honor set aside the jury’s find- 
ing as to the bar of the statute of limitations, answered the second issue 
in the affrmative, as a matter of law, and thereupon rendered judg- 
ment for the defendant, dismissing the action and taxing the plaintiff 
with the costs. Both sides appealed. 


Mangum & Denny for plaintiff. 
Michael Schenck and Carpenter & Carpenter for defendant. 


Stacy, J. The court was without authority to reverse the jury’s 
finding on the second issue, answer it himself, and then render judg- 
ment on the verdict as amended. Garland v. Arrowood, 177 N.C. 373; 
Sprinkle v. Wellborn, 140 N.C. 163; Hemphill v. Hemphill, 99 N.C. 
436, And it has been held that, after verdict, the same may be set aside 
and the plaintiff’s suit dismissed by the trial court only for want of 
jurisdiction, or upon the ground that no cause of action is stated in the 
complaint. Riley v. Stone, 169 N.C. 422. A different course seems to 
have been pursued in Davis v. R. R., 170 N.C. 582, but there the ques- 
tion of procedure apparently was not presented for consideration. 

Of course, his Honor could have set the verdict aside as a matter of 
law or in his discretion; and in either event the cause would then have 
stood upon the docket for a new trial. C.S. 591. When a verdict is 

set aside as a matter of law, the losing party may appeal, and 
(519) the action of the court in this respect is sudject to review. Powers 

v. Wilmington, 177 N.C. 361. But the rule is otherwise when the 
judge acts in his discretion, unless this discretion has been grossly 
abused and resulted in oppression, which is not likely to occur in any 
case. Settee v. Electric Railway, 170 N.C. 367. 

But we are of opinion that the court should have directed a verdict 
against the plaintiff on the second issue. The defendant having set up 
the plea of the statute of limitations, as a bar to the plaintiff’s right to 
recover, the burden was on the plaintiff to show that his suit was 
brought within three years from the time of the accrual of the cause 
of action, or that otherwise it was not barred. This has been the pre- 
vailing rule with us as to the burden of proof where the statute of 
limitations is properly pleaded. Tillery v. Lumber Co., 172 N.C. 296, 
and cases there cited. 

Admittedly the plaintiff’s alleged cause of action accrued on or about 
2 May, 1914. The present suit was instituted in the Superior Court of 
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Gaston County, 6 September, 1917, three years, four months, and four 
days after the alleged conversion. This was too late, unless the plain- 
tiff has otherwise saved himself from the running of the statute. 

To meet this situation, the plaintiff offered evidence tending to show 
that a former suit to recover the automobile in question was commenced 
in Henderson County on 25 May, 1914, and that said suit remained 
upon the Superior Court docket of said county until the May Term, 
1917, when a voluntary nonsuit was taken therein. Plaintiff contends 
that under C.S. 415, he is entitled to bring a second action at any time 
within one year after the judgment of nonsuit in the original cause. 
This is so, provided ‘‘the costs in the original action have been paid by 
the plaintiff before the commencement of the new suit, unless the orig- 
inal suit was brought in forma pauperis.” It is admitted that the 
original suit here was not brought in forma pauperis, and that the costs 
of said action were not paid by the plaintiff until] 14 September, 1921, 
four years and eight days after the commencement of the new suit. 

It was held in Bradshaw v. Bank, 172 N.C. 632, that the proviso in 
this statute does not forbid the plaintiff’s bringing a second action with- 
out paying the costs of the first, when not otherwise barred by the 
statute of limitations, but that it does annex such “as a condition to 
bringing the new actions free from the bar of the statute, if pleaded.’ 
That is to say, if both suits are brought within three years from the 
date of accrual of the plaintiff’s cause of action, the failure to pay the 
costs in the original suit will not bar the plaintiff’s right to proceed in 
the second action. But where the pendency of the first suit and the 
right to bring another within a year after its dismissal is relied upon 
to repel the plea of the statute of hmitations, the plaintiff is re- 
quired to pay the costs in the original action before the com- (520) 
mencement of the new suit, unless the first suit was brought in 
forma pauperis. This is the plain meaning of the words used in the 
statute and we are not at liberty to disregard its provisions. Swmmers 
v. Rk. R., 1738 N.C, 398. 

The correct result has been accomplished by the judgment entered 
below, though irregularly rendered; and as no harm ean come from 
letting it stand, we shall affirm it. Earnhardt v. Comrs., 157 N.C. 234; 
Oldham v. Rieger, 145 N.C. 254. Upon the uncontroverted facts, the 
plaintiff is not entitled to recover, and any error committed on the trial 
was harmless. Cherry v. Canal Co., 140 N.C. 426. “A new trial will not 
be granted when the action of the trial judge, even is erroneous, could 
by no possibility injure the appellant.” Butts v. Screws, 95 N.C. 215. 
The judgment dismissing the action will be upheld. 

On both appeals, judgment 

Affirmed. 
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Cruark, C.J., dissenting: This was an action for the alleged wrong- 
ful conversion of plaintiff's automobile. Upon th2 issues submitted, the 
jury found the first issue in favor of the plaintiff, and in response to 
the third issue, assessed his damages at $1,875, and answered the sec- 
ond issue, “Is the plaintiff’s cause of action bavred by the statute of 
limitations,” in the negative. 

After the rendition of the verdict, the court set aside the jury’s find- 
ing as to the bar of the statute of limitations and himself answered 
that issue in the affirmative as a matter of law, and rendered judgment 
in favor of the defendant, dismissing the action and taxing the plain- 
tiff with the costs. This, as stated in the Court odinion, was error. 

The plaintiff’s cause of action accrued on 2 Mey, 1914, and an action 
to recover the automobile in question was commenced in the Superior 
Court of Henderson on 25 May, 1914, and remained upon its docket 
until May Term, 1917, when a voluntary nonsuit was taken. This 
action was begun in Gaston County, 6 September, 1917, less than 4 
months thereafter. Under C.S. 415, the plaintiff was entitled to bring 
another action at any time within one year after such nonsuit entered. 
That section, it is true, provides that the party in interest may com- 
mence a new action within one year after nonsuit, reversal, or arrested 
judgment, “if the costs in the original action have been paid by the 
plaintiff before the commencement of the new suit, unless the original 
suit was brought in forma pauperis.” This last sentence shows that it 
was not intended as a statute of limitations, but merely to secure the 
costs of the officers in the first case. This is of the same purport as the 

provision that the clerk shall require a prosecution bond, or de- 
(521) posit, or leave to sue as a pauper before issuing a summons, 

only it is less imperative. In neither case does the statute of 
limitations run if this is not done. In both cases, if objection is made 
the judge can allow the defect to be supplied by filing the bond or 
making the deposit, or in this case, paying the costs, or if he dismisses 
the case a new action can be brought. The statute does not run, since 
in both cases the summons was issued and the action was actually 
pending. 

There are numerous analogous cases which show that this is the rea- 
sonable intent and meaning of this provision. C.8. 493, is far more per- 
emptory. It provides, “Before issuance of the summons the clerk shall 
require the plaintiff to do one of the following: (1) Give an under- 
taking with sufficient security in the sum of $200, with the condition 
that it will be void if the plaintiff pays the defendant all costs which 
the latter recovers of him in the action; or (2) make a deposit of that 
amount; or (3) obtain authority to sue as a pauper.” This is a re- 
quirement that one of these shall be done ‘before the clerk is auth- 
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orized to issue the summons.” Yet it has always been held that though 
the clerk fails to require any one of these three things to be done, the 
summons is not void, but the action can be maintamed and the court 
can permit the bond to be filed, or cither of these requirements to be 
complied with after the writ is returned. Shannonhouse v. Withers, 121 
N.C. 380; Cooper v. Warlick, 109 N.C. 673; Albertson v. Terry, 109 
N.C. 8; MacMillan v. Baker, 92 N.C. 115; Wall v. Fairly, 66 N.C. 386; 
Stancil v. Branch, 61 N.C. 218; Russell v. Saunders, 48 N.C. 482. 

It is held that the execution of an undertaking “is an incidental but 
not an essential condition of an order allowing one to become a party,” 
hence an amendment of the bond may be allowed, Albertson v. Terry, 
supra, and other cases above cited; and the refusal of the Judge, after 
the case has proceeded, to require a prosecution bond is not appealable. 
Christian v. R. R., 186 N.C. 321. The object of requiring a bond be- 
fore a summons is executed is to secure the costs of the officers and the 
requirement is peremptory; yet it is waived if the bond is not given 
until there is notice and the action of the court, and should the court 
refuse to permit the bond to be filed, it does not make.the proceeding 
void, but a new action can be begun within 12 months. 

In the present case, under C.S. 415, the requirement is for the same 
purpose of securing the costs, and is not even made peremptory, as in 
493, that the costs shall be paid before the new summons issues, but it 
is simply that “if the costs in the original action have been paid be- 
fore the commencement of the new suit.” There is no penalty pre- 
scribed to bar the action nor that the defendant cannot be allowed by 
the court to then pay the costs at any time an objection is made or that 
if the court refuses this the plaintiff cannot then take a nonsuit 
and bring a new action within 12 months. The two cases are (522) 
identical and the requirement is more stringent against the 
clerk issuing a summons before the prosecution bond given or a deposit 
made or leave obtained to sue as a pauper. In both cases the summons 
having issued, without observing the requirements as to costs, the ac- 
tion was pending and the plaintiff’s claim was being asserted; hence the 
statute could not run. 

In this case the first action was brought in the county of Henderson 
and within four months after the nonsuit the present action was brought 
in Gaston. There was no objection made for nonpayment of the costs 
and the action pended in Gaston without objection for 4 years. The 
plaintiff then, on his own motion, wrote for the bill of costs in Hender- 
son, which were $3.80, and paid them on 14 September, 1921, before 
this action was called for trial and without any objection by the defen- 
dant. 
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In analogy to the construction placed upon the similar, only more 
rigid, requirement as to giving a prosecution bond, the failure to pay 
these costs before bringing this action was not fatal. The payment of 
the same before the time of trying the action was certainly a substantial 
compliance with the statute and its provisions, 

In Bradshaw v. Bank, 172 N.C. 632, it was held expressly that this 
proviso now before the court, “if the costs are paid before the beginning 
of the second suit,” did not forbid the commencement of a second ac- 
tion, but was merely a condition for bringing the new action, and that 
“a motion to dismiss it before answer filed upoa the ground that the 
costs of the former action had not been paid, would be denied,” and in 
that case Mr. Justice Walker said: “It was not the intention to forbid 
the commencement of a second action merely, without paying the costs 
of the first (Freshwater v. Baker, 52 N.C. 255), but to annex a condi- 
tion to the right of bringing the new action free from the bar of the 
statute, and for that purpose to prevent countirg the time which had 
elapsed during the pendency of the first action, the condition being that 
the costs of the prior action should be paid. Where, however, the statute 
is pleaded, the reply of the nonsuit will not avail the plaintiff unless he 
had paid the costs of the former suit. There hai been no plea of the 
statute yet, but only a motion to dismiss, and on this phase of the case 
the amendment of 1915 has no bearing, as it only applies to the bar of 
the statute.” 

What Mr. Justice Walker says there is conclusive of this case. In 
that case there was no motion to dismiss, because the costs had not been 
paid. The concurring opinion in that case says that this proviso was 
“a condition precedent, on noncompliance with which the defendant 
was entitled to have the action dismissed as on failure to give prosecu- 
tion bond, Rev. 450 (now C.S. 498); or to file appeal bond, Rev. 593 

(now C.S. 646); or on failure of defendant to file defense bond, 
(523) Rev. 453 (Now CS. 495), unless the ccurt should extend the 

time.” Ag to the last, it was held that where an answer had been 
filed without the bond being given, the court would not strike out the 
answer without notice and giving opportunity to file the bond. Becton 
v. Dunn, 187 N.C. 568, where this is clearly stated. Another parallel 
instance is under C.S. 7913, which provides that the failure to give in 
for assessment notes, etc., prevents the holder obtaining judgment 
thereon, but it has been construed in Martin v. Knight, 147 N.C. 564; 
Hyatt v. Holloman, 168 N.C. 386, and Corey v. Hooker, 171 N.C. 229, 
that in such cases the court will permit the amount due on the solvent 
credits to be paid during the trial, and that this meets the require- 
ments of the statute. In Martin v. Knight, supra, at p. 568, it was held 
that the failure to pay the tax cannot be made the subject of an issue 


N.C. ] SPRING TERM, 1922. o61 
RANKIN v. OATES. 


unless pleaded, and in the present case it was not pleaded that the costs 
had not been paid and no objection was made, and in fact the costs 
($3.30) had been paid before the trial was begun. 

In all these analogous cases the spirit of the Code of Civil Breese 
is that these requirements shall not interfere with the administration 
of justice, but that when objection is made for noncompliance with 
these requirements, the judge can allow the condition then to be com- 
plied with; or, if he dismisses the action, a new action can be begun 
within twelve months. 

Tt will be contrary to the entire spirit of the new Code if these tech- 
nical matters can be erected into absolute bars in the trial of causes 
upon the merits. It was because of numerous cases of this kind in the 
old procedure by which a case was dismissed if not brought under a 
certain form of action or in law when it should be in equity, or vice 
versa, that the new procedure was adopted which had in view solely the 
trial of cases upon their merits and made the incidental matters of pro- 
cedure merely directory and not ground for the forfeiture of the rights 
of the parties, unless there was notice and objection, and gave to the 
judges full power to permit the execution of the required bond or com- 
pliance with other incidental requirements when the failure to observe 
them had been objected to. 

The action of the defendant in this case was a waiver, and the plain- 
tiff had paid the costs before any objection was made, and the judge 
was without authority to set aside the issue and to dismiss the action, 

This requirement of the payment of the costs is also analogous to the 
situation when there is a demurrer to a complaint because another ac- 
tion is pending, or when the defense is set up that another action is 
pending and our Court has always held that if the former action is 
dismissed before the trial that this meets the requirement of the 
statute and is not fatal to the prosecution of the action then on (524) 
trial to judgment. Barnett v. Mills, 167 N.C. 567, and numerous 
other cases. 

The court was not justified in striking out the answer by the jury 
to the second issue in favor of the plaintiff and itself entering an an- 
swer in favor of the defendant. This was held in the recent case of 
Garland v. Arrowood, 177 N.C, 378, in which the judge below struck 
out the answer in favor of the defendant and answered the issue in 
favor of the plaintiff, and Mr. Justice Walker, for the Court, said in 
that ease: “The court erred, not in setting aside the verdict as to the 
second issue, but in answering the issue itself, and thereby reversing 
the jury’s finding” which same error was committed in this case. This 
anomalous procedure was condemned also in Riley v. Stone, 169 N.C. 
42°. The only case in which it seems to have passed uncondemned was 
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Davis v. R. R., 170 N.C. 582, decided by a divided Court only, and 
even then this matter of procedure was not considered or decided. 

The action of the judge in this case in setting aside the verdict and 
entering then his own response to the issue is contrary to our prece- 
dents and the regular practice and procedure of the court. The case 
had been on docket four years, and the costs had been paid before any 
objection made, and the verdict of the jury had been entered in favor 
of the plaintiff for the $1,875 (which counsel had previously agreed 
in writing was the value of the machine which the jury found that 
the defendant had wrongfully taken and converted to his own use). 
It is an anomally under our reformed and simpler procedure to hold, 
under all these circumstances, that the plaintiff must lose his property, 
which he was entitled to recover upon the uncontradicted evidence and 
by the verdict of the jury, simply because the clerk in another county 
had neglected to send in a little bill of $3.30 of costs. The statute was 
intended, not to work such an injustice as this, but simply to secure to 
the clerk his costs. These were paid to the clerk by the plaintiff, who 
himself applied for the bill of costs, and the failure to do so earlier in 
nowilse, in right reason, ought to inure to the benefit of the wrong-doer 
who wrongfully converted to his own use the property of the plaintiff, 
which counsel had agreed was of the value of $1,875. 

The procedure here followed is not only contrary to the merits of the 
controversy, and an injustice to the plaintiff, but .s contrary to all the 
analogous instances in which more or less similar requirements—such 
as giving prosecution bond and appeal bond, defense bonds and the 
like—have not been complied with, and in all of which the judge has 
permitted the deficiency to be supplied, or if he has dismissed the ac- 
tion on that ground, a new proceeding could be brought within the 12 
months after a nonsuit. 

I concur with the opinion of the Court in this case when it 
(525) says that the court below was ‘without authority to reverse the 
jury’s finding on the second issue, answer it himself, and then 
render judgment on the verdict as amended. Garland v. Arrowood, 177 
N.C. 873; Sprinkle v. Wellborn, 140 N.C. 163; Hemphill v. Hemphill, 
99 N.C. 436; and it has been held that, after a verdict, the same may 
be set aside and the plaintiff's suit dismissed by the trial court only for 
want of jurisdiction or upon the ground that no cause of action is stated 
in the complaint. Riley v. Stone, 169 N.C. 422”; but I dissent from the 
conclusion that no harm can come from letting this action stand. Such 
procedure and judgment were contrary to law and the procedure and 
practice of the courts, and on its face was not only erroneous, but the 
judgment was entered “without authority,’ as the opinion in this case 
states. 
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During the entire period, from the accrual of the right of action 
down to the trial, the plaintiff’s action against the defendant to recover 
for the loss of his property, which the jury has awarded the plaintiff 
(and the value of which counsel agreed to be $1,875), has been pend- 
ing on the docket, except for less than 4 months elapsing between the 
nonsuit in Henderson and the beginning of this action in Gaston. There 
is no statute of limitations which authorized the court to deprive the 
plaintiff of his recovery, as a matter of law, contrary to the verdict of 
the jury. 


Cited: Latham v. Latham, 184 N.C. 61; State v. Bean, 184 N.C. 
744; Sexton v. Farrington, 185 N.C. 342; Bartholomew v. Parrish, 186 
N.C. 85; Hunsucker v. Corbitt, 187 N.C. 501; Gover v. Malever, 187 
N.C. 776; Jackson v. Harvester Co., 188 N.C. 276; Steel Co. v. Rose, 
197 N.C. 465; Wood v. Jones, 198 N.C. 357; Southerland v. Crump, 
199 N.C. 112; Bank v. McCullers, 201 N.C. 448; Daniel v. Power Co., 
201 N.C. 681; Bechtel v. Weaver, 202 N.C. 856; Marks v. McLeod, 203 
N.C. 259; Valley v. Gastonia, 203 N.C. 667; Loan Co. v. Warren, 204 
N.C. 52; Drinkwater v. Telephone Co., 204 N.C. 225; Savage v. Currin, 
207 N.C. 225; Bundy v. Sutton, 207 N.C. 427; In re Will of Turnage, 
208 N.C. 181; Munday v. Bank, 211 N.C. 277; Allsbrook v. Walston, 
212 N.C. 226; Edwards v. Upchurch, 212 N.C. 250; Hooper v. Lumber 
Co., 215 N.C. 311; Buick Co. v. Rhodes, 215 N.C. 597; Osborne v. R. 
R., 217 N.C. 264; Barrett v. Wiliams, 220 N.C. 33; Supply Co. v. Hor- 
ton, 220 N.C. 376; Shore v. Shore, 220 N.C. 805; Lerner Shops v. Ros- 
enthal, 225 N.C. 323; Akin v. Bank, 227 N.C. 455; Barbee v. Edwards, 
238 N.C. 220; Dobias v. White, 240 N.C. 688; Temple v. Temple, 246 
N.C. 386; Solon Lodge v. Ionic Lodge, 247 N.C. 317; Nowell v. Ham- 
alton, 249 N.C. 526; Walker v. Story, 256 N.C. 456. 





ISAAC H. BAILEY anp WIFE v. THE DIBBRELL MINERAL 
COMPANY ET AL. 


(Filed 17 May, 1922.) 


1. New Trials — Verdict Set Aside — Courts — Discretion — Appeal and 
Error. 

The discretion given by C.S. 591, to the trial judge to set aside a verdict, 
is not an arbitrary one to be capriciously exercised, but reasonably with 
the view to an equitable result in the correct administration of justice, and 
will not be reviewed on appeal except in cases of abuse thereof. 
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2. Same, 


Where the judge orders a verdict set aside, deeming it to be in the cause 
of justice, and as contrary to the weight of the evidence and in disregard 
of his instructions of the law thereon, he is acting within the discretion 
given him by C.S8. 591. 


3. Same—Agreement of Parties—Compromise. 


Where the losing party moves to set aside a verdict after the trial, as 
within the statutory discretion of the trial judge, and the judge intimates 
he will grant the motion, but the parties agree that he may determine the 
matter out of the term, in view of attempting to compromise the disputed 
matter; and not hearing from the parties the judge renews his previous 
intimation, and sets a time and place for hearing, at which one of the 
parties appears and refuses the suggestion of the judge as a basis of a just 
settlement, his then setting the verdict aside within his reasonable discre- 
tion deals with the record as it originally stood, and is not an abuse of the 
discretion given him by the statute, C.S. 591. 


AppEAL by plaintiffs from Finley, J., at November Term, 
(526) 1921, of MitcHELu. 

Civil action, under C.S, 1748, to quiet title, or to remove a 
cloud therefrom, and also to recover damages for an alleged wrongful 
trespass. 

There was a verdict in favor of the plaintiffs, which his Honor set 
aside and ordered a new trial of the cause. From this ruling the plain- 
tiffs appealed. 


Council & Yount, Charles E. Green, and Berry & McBee for plain- 
tiffs. 
M. L. Wilson, S. J. Ervin, and 8. J. Ervin, Jr., for defendants. 


Stacy, J. This is an appeal by the plaintiffs from the discretionary 
ruling of his Honor in setting aside the verdict, as rendered by the 
jury, and ordering a new trial of the cause. The case was tried at the 
November Term, 1921, of the Superior Court for Mitchell County. 
The jury returned a verdict in favor of the plaintiffs, and the defen- 
dants at the same term duly entered a motion to have the same va- 
cated and set aside. This motion, by consent, was continued to be 
heard in vacation at some time and place conven:ent to the parties and 
to the court. On 6 January, 1922, the judge wrote counsel for the plain- 
tiffs the following letter: 

“T am writing to know if any adjustment has been made in the Bailey 
case from Mitchell County. If there has been no settlement of this 
matter, and if your clients have not offered a reasonable settlement, I 
feel it my duty to set aside the judgment, as it was clearly against the 
weight of the testimony. However, I hope the matter has been arranged, 
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but I have heard nothing from either side for some time. It will not be 
necessary to appear and argue the matter before me on the day fixed. 
I am sending copy of this letter to Messrs. Ervin and Ervin, and after 
getting replies from both of you, I will announce my decision at once.” 

Upon receipt of this letter, counsel for plaintiffs appeared before his 
Honor in Charlotte, N. C., and stated that plaintiffs would agree to 
lease the property to the mineral company for twenty years at an an- 
nual rental price of $250. This his Honor thought was too much, but 
stated that “if the plaintiffs would agree to execute a lease to the min- 
eral company, or defendants, for 20 years, at the rate of $100 a year, he 
would sign a judgment according to the answers to the issues as found 
by the jury.” Plaintiffs, through their counsel, declined to agree 
to this suggestion, whereupon his Honor stated that unless some (527) 
such agreement were made and carried out he would set the 
verdict aside, which he did. The order, as signed by the judge, contains 
the following recital: “And it appearing to the court that the Jury, in 
reaching said verdict, disregarded the instructions of the court, and 
that the said verdict, finding that the plaintiffs were the owners of the 
land in controversy, is contrary to the weight of the evidence, and the 
court, In the exercise of its discretion, deeming a new trial of said cause 
necessary in the interest of justice: It is considered, ordered, and ad- 
judged that the said verdict of the jury, rendered in said cause at No- 
vember Term, 1921, of Mitchell Superior Court, be and the same is 
hereby set aside and a new trial granted.” 

The right of the trial judge to set aside a verdict in his discretion, as 
authorized by C.S. 591, is not questioned by this appeal; but plaintiffs 
contend that the action of his Honor in the instant case was not a 
sound and wholesome exercise of the discretion which the law reposes 
in him. In Settee v. Electric Ry., 170 N.C. 365, it was said: “The dis- 
cretion of the judge to set aside a verdict is not an arbitrary one, to be 
exercised capriciously or according to his absolute will, but reasonably 
and with the object solely of presenting what may seem to him an 
equitable result.” And again, in Cates v. Tel. Co., 151 N.C. 506: “Tt 
rests in his sound discretion, which should be exercised always, not 
arbitrarily, but with a view to a correct administration of justice ac- 
cording to law.” 

Upon the foregoing expressions, plaintiffs predicate their appeal, but 
we do not think the record discloses any abuse of discretion, or arbi- 
trary or capricious exercise of power on the part of his Honor below. 
The court had stated that he thought the verdict was clearly against 
the weight of the evidence, and that he considered it his duty to set it 
aside. The offer to lease the property for twenty years, at the rental 
price of $250 a year, then came from counsel for the plaintiffs, which 
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his Honor thought was too much. He suggested, however, that if plain- 
tiffs would agree to execute a lease at a lower rate, he would be dis- 
posed to let the verdict stand. This suggestion was in accordance with 
what his Honor conceived to be a fair and equitable adjustment of 
the matter; but, as the plaintiffs thought otherwise, the court was left 
to deal with the record as it stood, without regard to the suggested 
settlement. 

The other exceptions, appearing on the record and relating to the 
trial of the cause, are not before us for consideration. 

The order of the judge setting aside the verdict: and granting a new 
trial, entered as it was in the exercise of his discretion, must be upheld. 

Affirmed. 


Cited: Fountain v. Anderson, 189 N.C. 187; State v. Harvell, 199 
N.C. 600; Goodman v. Goodman, 201 N.C. 811; Acceptance Corp. v. 
Jones, 203 N.C. 527; Hawley v. Powell, 222 N.C. 714; Alligood v. 
Shelton, 224 N.C. 756; Webb v. Theatre Corp., 226 N.C. 345. 





(528) 
GORDON H. CILLEY er at v. G. H. GEITNER er At. 
(Filed 17 May, 1922.) 


1. Guardian and Ward — Courts — Jurisdiction — Removal of Estate— 
Foreign Guardian-—Statutes. 


Where a foreign guardian has been duly appointed in the state of his 
own residence and that of his wards, and has filed a certified copy of his 
appointment, with a bond sufficient both as to the amount and the financial 
ability of the sureties to protect the estate of his wards and in conformity 
with C.S. 2195, 2196, with his petition to the clerk of the court as required 
by these statutes, it is not necessary that a local ;zuardian be appointed, 
but the court in this State, before which the matter is properly pending, 
may order that the foreign guardian be permitted to withdraw the estate 
of his wards to the place of foreign jurisdiction. 


2. Same—Real Property—Sales., 


Where a foreign guardian has complied with the provisions of C.S. 2195, 
2196, which authorize him to withdraw the estate of his wards to the place 
of their residence and to a court of foreign jurisdiction, he may, in the 
same proceedings, and incident thereto, have the real property of his wards 
sold and converted into money in conformity with the provisions of C.S. 
2180. when the wards are represented therein by their next friend, and it 
is made to appear that their interests will be promoted thereby, etc. 
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APPEAL by petitioners from Bryson, J., at Spring Term, 1922, of 
CATAWBA. 

A former appeal, heard at the Fall Term of 1921, is reported in 182 
N.C. 714. It is agreed that the record in that appeal shall, so far as 
applicable, be accepted as the record in this appeal. 

The plaintiffs filed a petition before the clerk of the Superior Court 
of Catawba, in which they alleged that under the provisions of the last 
will and testament of A. A. Shuford the surviving executors had allot- 
ted to the several heirs the property therein described, including the 
real and personal property allotted to Alda Cilley and Adelaide Cilley, 
heirs at law of Maude E. Cilley, who was a daughter of the testator. 
The defendants admitted an agreement for the distribution of the prop- 
erty devised, and denied any inclination to delay the distribution, but 
insisted that Gordon H. Cilley, surviving husband of Maude Cilley, 
had no interest in the property, and that they could not recognize any 
agreement to that effect made by him and Alfred G. Clay, foreign 
guardian of Ada and Adelaide Cilley. 

The plaintiffs prayed judgment that Gordon H. Cilley be decreed to 
be the owner of a one-third interest, and Alfred G. Clay of a two- 
thirds interest in the property devised to the heirs of Maude Cilley, 
that a commissioner be appointed to sell the real estate so devised, that 
the allotment of the property be confirmed, and the foreign guardian 
be authorized to remove the assets of his wards to Pennsylvania. 

After the decision of this Court was certified, the plaintiffs 
prayed judgment in conformity with the opinion, whereupon (529) 
Judge Bryson rendered the judgment following: 

“1. That petitioner, Gordon H. Cilley, is not entitled to any right, 
title, interest, or estate in any of the property allotted by defendant 
executors to the interest of Maude E. Cilley and belonging to the estate 
of A. A. Shuford, but the same and every part thereof is the property 
of his children, Adelaide Harper Cilley and Alda Virginia Cilley. 

“2. Inasmuch as no guardian has been appointed in the State of 
North Carolina for Alda Virginia Campbell Cilley and Adelaide 
Harper Cilley, the court concludes it has no power to render a decree 
for a sale of the lands allotted to the interests of Maude E. Cilley, de- 
ceased ancestor of the infant petitioners, and cannot order such sale, 
there being no proper representative for the infant petitioners before the 
court, although the court is of opinion, and so finds, that a sale of the 
lands belonging to the infant petitioners would materially promote 
their interests, and that the facts with respect to such sale are as stated 
in the petition. 

“3. Alfred G. Clay, as guardian appointed by the Orphans’ Court 
of Philadelphia County, Pennsylvania, is not authorized to sue in the 
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courts of North Carolina, and his appearance in this court and cause, 
and ratification by him as such guardian of the settlement made by the 
defendant executors, is without legal effect, although for the purposes 
of this proceeding the court doth appoint him next friend for Alda 
Virginia Campbell Cilley and Adelaide Harper Cilley, after making 
due inquiry as to his fitness. 

“4. The petitioners have complied with the provisions of the sta- 
tute with respect to the filing of the bond and certified copies of the 
appointment of Alfred G. Clay as guardian for Alda Virginia Camp- 
bell Cilley and Adelaide Harper Cilley, the bond being sufficient in 
amount and ability of sureties to protect the estate of his said wards, 
and the letters duly authenticated, and the court would order the de- 
livery of the personal property allotted to the interest of Maude E. 
Cilley, and as stated in the petition, to said guardian of Alda Virginia 
Campbell Cilley and Adelaide Harper Cilley, bu: the court concludes 
that it is without power to order a removal of their funds or property 
to the State of Pennsylvania without the presence before the court of a 
guardian appointed under the laws of North Carclina. 

“5. The court adjudges that the allotment mede by the defendant 
executors to the several persons entitled under the will of A. A. Shu- 
ford, and as stated in the petition, is fair, just, and equitable, but there 
being no guardian representing Adelaide Harper Cilley and Alda Vir- 

ginia Campbell Cilley before the court appointed under the laws 
(5380) of this State, the court holds that it 1s without power to ratify 
such settlement. 

“Wherefore, the court doth adjudge that this proceeding be and it is 
dismissed, at the cost of the petitioners.” 


W. B. Council and Mark Squires for plaintiffs. 
Self, Bagby & Aiken for executors. 


AvaMs, J. His Honor’s exclusion of Gordon EH. Cilley as the rep- 
resentative of his wife from participation in the property acquired by 
Alda and Adelaide Cilley under the will of A. A. Shuford conforms to 
the opinion of this Court, as expressed in the former appeal; but we 
think his Honor erred in holding as a conclusion of law that the court, 
in the absence of a guardian duly appointed in this State, had no power 
to remove the personal property of the nonresident devisees to the 
place of their residence. Alda and Adelaide Cilley reside in Pennsyl- 
vania, and there Alfred G. Clay was duly appointed as their general 
guardian. His Honor finds from the record that the plaintiffs have com- 
plied with the statute in filmg a certified copy of the appointment of 
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the guardian in Pennsylvania, and that the bond filed by him is suf- 
cient both as to the amount and as to the financial ability of the sure- 
ties to protect the estate of his wards. His Honor also says that he 
would order the transfer of the fund to the foreign guardian if he had 
the legal right to make such order. 

The statute provides that where any ward... residing m another 
state .. . 1s entitled to any personal estate in this State, .. . whether 
the same be in the hands of any guardian residing in this State, or any 
executor, administrator, or other person holding for the ward, or if 
the same . .. be not in the lawful possession or control of any person, 
the guardian ... duly appointed at the place where such ward... 
resides may apply to have the estate removed to the residence of the 
ward ... by petition filed before the clerk, and that the application 
shall be proceeded with as in case of other special proceedings. Any 
person may be made defendant to the proceeding who may be made a 
defendant in a civil action; but there is no absolute requirement that a 
resident guardian be appointed to defend in such proceedings. C.S, 2195, 
2196. 

Furthermore, we think his Honor erroneously concluded that the 
court had no power to order a sale of the real estate of the wards, inas- 
much as they had no guardian resident in this State. C.S. 2180, is ap- 
plicable to a proceeding instituted by a guardian for the conversion of 
property when the interest of the ward will be promoted thereby, and 
the proceeds are intended to be used for a special purpose; but since 
by virtue of the statute the appointment of a resident guardian 
is not necessary for the transfer of a ward’s funds to a nonresi- (531) 
dent guardian, and since the plaintiffs are represented by their 
next friend, there appears to be no valid reason why this proceeding 
should not be maintained to ratify the agreement of distribution, to 
remove the wards’ personal property, and incidentally to convert the 
wards’ rea] estate into personal property in order to effect such re- 
moval. 

Our conclusion is that the proceeding can be maintained and accord- 
ingly that his Honor’s judgment of dismissal should be 

Reversed. 


Cited: Trust Co. v. Walton, 198 N.C. 794. 
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A. G. SWAIN and ROBERT L. SWAIN y. LOUIS GOODMAN, 
A. J. ROBBINS, ET AL. 


(Filed 17 May, 1922.) 


1. Judgment-——Demurrer—Pleadings—-Estoppel. 

A judgment for defendant upon his general demurrer to the pleadings, 
not appealed from, is an estoppel as to the cause of action set up in the 
pleadings, and as effective as if the issuable matters arising from the plead- 
ings had been established by verdict. 


2. Same—Mortgages—Sales—Purchase by Mortgagee—Parol Promise— 
Statute of Frauds. 

Semble, a judgment in a former action brought for the alleged unlawful 
acquisition of the mortgaged premises by the mortgagee, under the power 
of sale, estops the mortgagor in his subsequent acticn upon an alleged prom- 
ise of the mortgagee to sell so much of the lands as necessary to satisfy 
the mortgage and reconvey the remaining part to the mortgagor: Held, the 
former judgment is an estoppel of all matters therein issuable, and a parol 
agreement to thus satisfy the mortgage debt is void within the intent and 
meaning of the statute of frauds. 


3. Deeds and Conveyances—Trusts—Parol Trusts—-Contracts—Evidence. 


Where, in adjustment of their dealings, a mortgagor has conveyed to the 
mortgagee by absolute deed a part of the mortgaged premises, and the 
rights and equities growing out of the relationship has been concluded by 
judgment of a court having jurisdiction, the mortgagor may not set up a 
parol trust in his favor in contravention of his own written deed. Gaylord 
uv. Gaylord, 150 N.C. 222, cited and applied. 


4, Injunction — Courts — Discretion — Appeal and Error — Continuance 
Pending Appeal-—Statutes. 


Under our recent statutes, the Superior Court Judge, in his discretion, 
may decide adversely to the plaintiff’s application for an injunction, and 
continue the restraining order pending appeal, on plaintiff’s giving ade- 
quate security. 


AppEAL by plaintiff from Connor, J., at the Fall Term, 1921, 
(532) of BRUNSWICK. 
Civil action, heard on return to preliminary restraining order. 
The action is to establish and declare defendan:s trustees of certain 
lands, covered by a mortgage executed by plaintiffs, and for an ac- 
count and adjustment of sales of said property made by defendant, 
Louis Goodman, who had obtained an absolute deed for a good portion 
of the property included in the mortgage, and while, in effect, the re- 
lationship of mortgagor and mortgagee existed between them, There 
was judgment dissolving the restraining order, and plaintiffs excepted 
and appealed. 
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John D. Bellamy and Lorenza Medlin for plaintiffs. 
E. &. Bryan, J. W. Ruark, and C. Ed. Taylor for defendant. 


Hoxr, J. From the pleadings and facts in evidence, it appears that 
plaintiffs and one D. L. Swain owned a large body of land in said 
county, and on 30 October, 1918, D. L. Swain sold his interest therein 
to plaintiffs, taking therefor $3,500 in payment, secured by a mortgage 
on property, with power of foreclosure by sale. Thereafter, and before 
maturing of the note, D. L. Swain assigned and indorsed the mortgage 
and note to defendant Louis Goodman, That on plaintiff’s failing to 
pay said indebtedness, defendant Goodman, as assignee and _ holder, 
undertook to foreclose the said mortgage by exercise of the power of 
sale, buying in said land through an agent. 

The foreclosure being ineffective because the assignment under which 
defendant held the note and mortgage did not confer such power, Wil- 
hams v. Teachy, 85 N.C. 402, plaintiffs and said Goodman conferred 
together about further procedure, and it was agreed that in settlement 
of the controversy between them defendant would convey to plaintiffs, 
in absolute ownership, fifty acres of said land, and plaintiffs would con- 
vey in fee the absolute ownership of the remainder. Pursuant to such 
agreement, these deeds were executed, the deed to plaintiffs including 
the dwelling-house and other improvements, and in amount fifty-four 
acres, and plaintiff, by absolute deed, conveyed to defendant the re- 
mainder of the property. That Goodman thereafter divided up the land 
so conveyed to him into smaller lots and parcels, and had one or more 
sales of same, plaintiffs being present and bidding for some of the lots, 
and one of them was bought by defendant A. J. Robbins, who declined 
to comply with his bid. Defendant Goodman instituted suit and ob- 
tained a judgment ordering a sale of land and appointing defendants 
EK. K. Bryan and C. Ed. Taylor commissioners for the purpose, which 
said decree and judgment was affirmed on appeal to Supreme Court, 
see Goodman v. Robbins, 180 N.C. 239. The opinion having been cer- 
tified down, the commissioners were proceeding to execute the 
order of sale when present plaintiffs instituted an action against (533) 
Goodman, Robbins, Bryan, and Taylor, the defendants also in 
the instant suit, in which they set forth the facts and deeds by which 
Goodman claimed the absolute title, alleging that such claim was 
wrongful and fraudulent, in that Goodman, while occupying, in effect, 
the position of mortgagee, had taken advantage of his position to force 
an unconscionable bargain on plaintiffs, and prayed judgment, among 
other things, that Goodman be declared mortgagee of said lands, sub- 
ject to account for all sales made by him, and that after payment of 
the amount due defendant on the original note and mortgage, that 
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plaintiffs be declared owner of the lands remaining unsold, and, in addi- 
tion, recover of defendant any and all moneys received from sales and 
from rents of the property, not required to pay the mortgage debt, etc. 

Defendant Goodman having fully answered, setting up the entire 
facts of the transaction, at September Term, 1921, of the Superior Court 
of Brunswick County, the jury having been empaneled, there was a de- 
murrer ore tenus, for want of equity in the bill, and said demurrer was 
sustained and judgment entered dismissing the action. Thereupon, 
plaintiffs instituted the present action, setting up substantially the same 
facts as appeared in the pleadings in the suit just ended, with the ad- 
ditional averment that at the time plaintiffs made to defendant Good- 
man an absolute deed for the residue of the property, defendant agreed 
that he would sell off said land, and on payment of the debt actually 
due on the original purchase-money note, he would reconvey to them 
the residue, and that by reason of said agreement, plaintiffs having 
sold enough of said lands to fully satisfy said debt, a trust arises in 
plaintiffs’ favor, and pray judgment that defendant be declared a trus- 
tee for use and benefit of plaintiffs for all of the land remaining un- 
sold, ete. 

To this complaint defendant fully answered and, on oath, set up the 
facts as contained in the former suit, and further pleading the judg- 
ment in said suit as an estoppel, and also the statute of frauds, requir- 
ing contracts concerning land to be in writing. Ard on these pleadings, 
and the facts admitted therein, the court, as stated, entered judgment 
refusing to continue the restraining order prayed for by plaintiffs. 

It is the recognized principle that a judgment for defendant on a gen- 
eral demurrer to the merits, where it stands unappealed from and un- 
reversed, 1s an estoppel as to the cause of action set up in the plead- 
ings, as effective as if the issuable matters arising in the pleadings had 
been established by a verdict. Bank v. Dew, 175 N.C. 79, citing Marsh 
v. R. R., 151 N.C. 160. The judgment sustaining the demurrer in the 
former action, therefore, should conclude the plaintiffs as to any and 
all claims or causes of action arising to them by reason of the alleged 

fraud or imposition growing out of or dependent on the relation- 
(534) ship of mortgagor and mortgagee, or defendant’s liability to ac- 

count by reason of such relationship. Coltrane v. Laughlin, 157 
N.C, 287; Propst v. Caldwell, 172 N.C. 594; Ferebee v. Sawyer, 167 
N.C. 208; Tyler v. Capehart, 125 N.C. 64. And as the promise now re- 
lied upon to account for proceeds over and above the mortgage debt is 
no more than the law would have enacted as a result of the successful 
maintenance of the former action, it would seem that the judgment on 
the demurrer in said action would operate as a cornplete estoppel in the 
present case. 
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But whether this be true or not, the judgment in the former case 
should assuredly be held to estop plaintiff as to all allegations of fraud 
and liability to account, by reason of the relationship of mortgagor and 
mortgagee. This being true, plaintiff’s present action is necessarily re- 
stricted to a demand or claim arising out of his parol promise to re- 
convey the residue of the land when the mortgage debt had been satis- 
fied. Under our decisions such a claim is clearly disapproved as be- 
ing in direct opposition to the terms of plaintiff’s written deed, and in 
contravention of our statute of frauds, appertaining to the subject. 
Chilton v. Smith, 180 N.C. 472; Wilhamson v. Rabon, 177 N.C. 306; 
Gaylord v. Gaylord, 150 N.C. 227. 

It may be noted that although making an adverse decision on plain- 
tiff’s application for an Injunction, his Honor, in the exercise of the dis- 
cretion conferred upon him by the law, continued the restraining order 
pending the appeal in the cause, on plaintiff’s giving adequate security, 
a course permitted by a recent statute appertaining to the subject, 
Laws of 1921, ch. 58. 

We find no error in the record, and on the facts as now presented this 
will be certified that the plaintiff’s cause of action be dismissed. 

Affirmed. 


Cited: Blue v. Wilmington, 186 N.C. 325, 327; Wilhams v. Mc- 
Rackan, 186 N.C. 884; DeLaney v. Henderson-Gimer Co., 192 N.C. 
647; Bowie v. Tucker, 197 N.C. 678; S. v. Owl Co., 205 N.C. 127; Jones 
v. Brinson, 231 N.C. 64; Canestrino v. Powell, 231 N.C. 196; Jones v. 
Mathis, 254 N.C. 426; Williams v. Contracting Co., 259 N.C. 234. 





MRS. DOLA STRICKLAND v. 8. H. KRESS & COMPANY anp CHARLES H. 
HAYNIE. 


(Filed 17 May, 1922.) 


1. Contracts — Breach—Principal and Agent—General Agent—lImplied 
Authority—Secret Limitations of Authority—Employer and Employee 
—Master and Servant. 


The local manager of one of the defendant’s chain of stores has implied au- 
thority to employ clerks on behalf of his principal by the year, there being 
nothing unusual in contracts of this character, and where his authority is 
secretly limited to an employment by the month, and without knowledge or 
notice thereof, an employee contracts for an advanced position and increase 
of pay for the following year, and relies thereon, the owners of these stores 
are liable in damages for the breach of this contract. 
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2. Same——Slander—Cessation of Authority. 


The rule of liability upon the principal for the slanderous words of his 
agent uttered with his authority implied from transactions within the 
course of his employment, does not extend to instances where the defama- 
tory words were spoken after the transaction had passed in which the agent 
Was so acting, and after such authority had necessarily determined; as 
where the husband of a discharged employee thereafter asked the manager 
of the principal for his reason therefor, which he then gave in defamation 
of the character of the wife, the plaintiff in the action. 


APPEAL by both parties from Kerr, J., at January Term, 1922, 
(585) of DuRHAM. 

Civil action to recover damages of defendant company for 
breach of contract to employ plaintiff for year 1921, and for slander 
in wrongfully and maliciously charging plaintiff with larceny in Jan- 
uary of said year. There was evidence on part of plaintiff tending to 
show that defendant 8. H. Kress & Company is a corporation or part- 
nership, having a number of connected retail stores in different sections 
of the country, and doing an immense volume of business. That one of 
these stores is located in Durham, N. C., and defendant Charles H. 
Haynie is general manager of same. That in 192C plaintiff was an em- 
ployee of defendant company, engaged as clerk at the candy counter 
at $12 per week, and in November of said year defendant Haynie, as 
manager, expressed himself as greatly pleased with plaintiff’s work, 
and offered to take her into the office for the year 1921. She would re- 
celve $24 per week, and if she proved efficient she would be transferred 
to one of the larger stores at another raise of wages. That plaintiff 
agreed to this proposition, and entered on her work under the same, 
when in the latter part of January she was wronzfully dismissed from 
her employment, and in breach of her contract as above stated. 

That soon after plaintiff’s dismissal, her husband called at said office 
to inquire the cause of same, when defendant Charles H. Haynie 
falsely, wrongfully, and maliciously stated, in effect, to her said hus- 
band, in the hearing of other employees, that defendant had taken $10 
of the company’s money, and lied about it, and went home and pre- 
tended to be sick and was afraid to come back to the office because she 
was afraid that he would catch up with her. 

Defendant Charles H. Haynie filed no answer to the complaint. De- 
fendant Kress & Company answered denying any and all liability either 
for breach of contract or for the alleged slander, and there was evi- 
dence on the part of said defendant in support o2 its said denial, and 
further to the effect that said Charles H. Haynie, while general man- 

ager, was not authorized to hire employees except by the month, 
(536) and that the alleged contract by the year was entirely beyond 


Or 
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his authority. On issues submitted, the jury rendered the following 
verdict: 


“1. Did the defendant Charles H. Haynie, manager for 8. H. Kress 
& Company, contract and agree with the plaintiff for and in behalf of 
said Kress & Company to pay her $24 per week for her services for the 
year 1921? Answer: ‘Yes.’ 

“2. Did the defendants breach the said contract? Answer: ‘Yes.’ 

“3. What, if any, damages is the plaintiff entitled to recover by 
reason of the said breach of contract? Answer: ‘$723.40.’ 

“4, Did the defendants wrongfully and willfully speak of and con- 
cerning the plamtiff the slanderous words alleged in the complaint? 
Answer: ‘Yes.’ 

“3. What, if any, damages is the plaintiff entitled to recover for 
and on account of said slanderous words spoken of and concerning her? 
Answer: ‘$2,500.’ ” 

Thereafter, on motion, the court, as a matter of law, set aside the 
verdict on the fourth and fifth issues as to defendant S. H. Kress & 
Company, and entered judgment against defendants for the $7253.40 
damages awarded in breach of the contract. And against defendant 
Charles H. Haynie for $2,500 damages for wrongful defamation. 

Defendants excepted and appealed, assigning errors, and plaintiff 
also excepted and appealed, assigning error in setting aside the verdict 
on the fourth and fifth issues as to defendant Kress & Company. 


Lee & Harris and 8S. C. Brawley for plaintiff. 
Fuller, Reade & Fuller for defendants. 


DEFENDANT'S APPEAL. 


Hoke, J. The defendant Haynie has neither answered nor ap- 
pealed, and the questions presented are in adjustment of the rights of 
plaintiff as against defendant Kress & Company. In this view, the 
jury, accepting plaintiff’s version of the matter, have found that de- 
fendant, through its general manager, had agreed to employ plaintiff 
for the year 1921 at $24 per week. That such contract had been wrong- 
fully broken, and plaintiff had suffered damages in the sum of $725.40. 
Judgment has been entered for the amount, and we find no reason for 
disturbing the results of the trial. 

It was chiefly urged for defendant that the facts in evidence showed 
the defendant had given Haynie no express authority to employ help 
except for a month at a time, but the contract, in our opinion, was 
well within the apparent powers of the general manager of such a 
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store. There was nothing unusual in its terms to excite attention or 

arouse inquiry, and in such case it is held that as to third persons 
(537) uninformed as to the conditions, the real and apparent authority 

is the same, and a principal is not allowed to protect himself 
by private instructions or limitations on the agent’s authority, known 
only to them. The correct doctrine on the subject is very well stated 
in the first headnote to Powell v. Lumber Co., 163 N.C. 682, as follows: 

“A general agent is one who is authorized to act for his principal in 
all matters concerning a particular business or eraployment of a partic- 
ular nature, and he may usually bind his principal as to all acts within 
the scope of such agency; and as to third persons dealing with the 
agent, this real and apparent authority are the same, and not subject 
to restrictions of a private nature placed thereon by the principal, un- 
less they are known to such person, or the act or power in question is 
of such unusual character as to put a man of reasonable business pru- 
dence upon inquiry as to the existence of the particular authority 
claimed.” 

A position all the more insistent in this case from the additional facts 
appearing in evidence that the plaintiff and her husband had made an 
entire and substantial change of their plans for tie year 1921, owing to 
the agreement to employ the wife for the entire year at the wages 
specified. 

There is no error in defendant’s appeal, and the judgment is affirmed. 

No error. 


PLAINTIFF’S APPEAL. 


Hoxeg, J. It is fully recognized in this juriscliction that a corpora- 
tion may be held liable “for the willful as well as negligent torts of 
their agents, and that the principle, in proper instances, may be ex- 
tended to actions for slander where the defamatory words are uttered 
by the express authority of the company, or within the course and 
scope of the agent’s employment.” Cotton v. Fisheries Products Co., 
177 N.C. 56-59, citing Cooper v. R. R., 170 N.C. 490; Jackson v. Tel. 
Co., 189 N.C. 347, and other cases. 

As said in that opinion, however, owing to the facility and thought- 
less way that such words are not infrequently used by employees, they 
should not, perhaps, be imported to the company as readily as in more 
deliberate circumstances; that is, they should rot be so readily con- 
sidered as being within the scope of the agent’s employment. This sug- 
gested limitation on the more general principle is approved with us in 
the case of Sawyer v. R. R., 142 N.C. 1, where a superintendent, after 
refusing to employ an applicant for work, proceeded, after such refusal, 
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to abuse and defame the plaintiff, and in holding that the defamatory 
words could not be fairly considered as within the scope of the super- 
intendent’s official duties, the Court quoted from Wood on 

Master and Servant, sec. 279, as follows: (538) 

“The question usually presented is whether, as a matter of 
fact or of law, the injury was received under such circumstances that, 
under the employment, the master can be said to have authorized the 
act; for if he did not, either in fact or in law, he cannot be made 
chargeable for its consequences, because, not having been done under 
authority from him, express or implied, it can in no sense be said to be 
his act, and the maxim previously referred to does not apply. The test 
of hability in all cases depends upon the question whether the mjury 
was committed by the authority of the master expressly conferred or 
fairly implied from the nature of the employment and the duties in- 
cident to it.” 

In our opinion this case, and the principle it illustrates, are in full 
support of his Honor’s decision in setting the verdict against defendant 
aside on the issues as to slander, for here, more than in that case, 
the slanderous words could in no sense be considered as within the scope 
of the agent’s employment. On the contrary, the facts in evidence show 
that the discharge of plaintiff was a closed incident so far as Haynie’s 
official duties were concerned, and the husband had gone to him seek- 
ing an explanation, and Haynie, in answer to his inquiry, said, “You 
come to me like a man and ask me why I discharged her, and I am 
going to tell you.” This was clearly a conversation between the two 
individuals as to an event that had passed, and, as stated, could in no 
sense be considered as within the course and scope of Haynie’s employ- 
ment, or as an utterance by authority of the company, either express 
or implied. 

We find no error in either appeal, and the entire judgment, as entered 
by his Honor, is affirmed. 

No error. 


Cited: Beck v. Wilkins-Ricks Co., 186 N.C. 214; Hunsucker v. Cor- 
bitt, 187 N.C. 503; Bobbitt v. Land Co., 191 N.C. 328; Bank v. Sklut, 
198 N.C. 593; Lamm v. Charles Stores Co., 201 N.C. 187, 138; Stott v. 
Sears, Roebuck & Co., 205 N.C. 524; White v. Johnson & Sons, 205 
N.C, 775; Snow v. DeButts, 212 N.C. 126; Lochner v. Sales Service, 
232 N.C. 75. 
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J. R. FREEMAN y. J. A. DALTON. 
(Filed 17 May, 1922.) 


1. Negligence—Evidence—Questions for Jury—Trials—Automobiles, 


Where damages for the negligent driving of an automobile is sought in 
the action, evidence that another was driving the owner’s car at the time, 
in pursuance of his duties as defendant’s employee, or about the defendant’s 
business, at excessive speed upon the wrong side of a street, and caused 
damage to the plaintiff, riding in the opposite direction on his motorcycle, 
where he had the right to be, is sufficient to take the case to the jury. 


2. Same—Burden of Proof—Appeal and Error. 


In an action to recover damages, caused to the plaintiff by the alleged 
negligent driving of the defendant’s automobile, where the evidence is con- 
flicting as to the ownership of the automobile or whether the driver was 
at the time engaged in the business of the defendant, the making out of a 
prima facie case for the plaintiff does not raise a legal presumption of 
negligence, or cast upon the defendant the burcen of disproving by the 
preponderance of the evidence his ownership, or that the machine was not 
being operated in his business, or shift the burden of the issue from the 
plaintiff, but raises only an inference upon which the jury may find the 
issue in the plaintiff’s favor. 


8. Evidence—Automobiles—License Plates—Ownership. 


Where the ownership of an automobile, causing damage to another by 
the negligent operation of its driver, is in question in the action, the license 
number or plate indicating that the defendant was the owner is competent 
as a circumstance tending to show his ownership, with other proof thereof. 


AppraL by defendant from Harding, J., at February Term, 
(539) 1922, of ForsyTu. 

This action was brought to recover damages for injuries al- 
leged by the plaintiff to have been caused by the negligence of the de- 
fendant, and tried in Forsyth County Court at the May Term, 1921. 
From the judgment of the latter court appeal was taken to Forsyth 
Superior Court, which affirmed the said judgment. 

The specific allegations of the plaintiff were that in September, 1920, 
the plaintiff was the owner of a motorcycle, and the defendant Dalton 
was at that time the owner of a seven-passenger Studebaker touring 
car, which was being driven by one Boyd Samuels, the agent of said 
defendant. The plaintiff was riding his motorcycle through Waughtown, 
a suburb of Winston-Salem, N. C., coming towards Winston-Salem, and 
running along his right-hand side of the road at the rate of about three 
miles an hour, and the automobile of Dalton was going in the opposite 
direction at the rate of about thirty miles an hour, being driven by one 
Samuels, who was at that time the agent of the defendant Dalton, and 
using the automobile in the business of Dalton. The automobile of the 
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defendant was being driven along the wrong side of the road at the rate 
of about thirty miles an hour, and recklessly run into the motorcycle 
of the said plaintiff, throwing the plaintiff to the ground and injuring 
him and practically demolishing his motorcycle. 

The defendant denied these allegations and alleged that the auto- 
mobile was not owned by him, but by his wife, and was, at the time of 
the injury, being used by the Interurban Motor Line, of which the de- 
fendant J. A. Dalton was manager, the automobile having been loaned 
temporarily by Mrs. Dalton to the motor line for the purpose of carry- 
ing some passengers to Winston-Salem. That on the driver’s return, and 
as he was passing through Waughtown, a suburb of Winston-Salem, 
running along the right-hand side of the road at a moderate rate of 
speed, and while he was in the act of passing some trucks which were 
parked on his right-hand side, the plaintiff J. R. Freeman sud- 
denly and without any warning to the defendant rode out from (540) 
between two of these trucks into the street and directly in front 
of the automobile driven by Boyd Samuels; that observing the dan- 
gerous condition created by the plaintiff, Samuels applied his brakes 
and cut the automobile to the left in an effort to avoid the collision, 
but that in spite of his efforts there was a collision, from which plain- 
tiff received personal injuries, and from which damage resulted to the 
motorcycle. 

The court charged the jury as follows: “Three issues are submitted 
to you for the decision of the case. The first issue reads: ‘Was the de- 
fendant the owner of the automobile which collided with the plaintiff 
and was the automobile being used in the business of the defendant?’ 
The burden is on the plaintiff Freeman to satisfy you by the greater 
weight of the evidence that such was the case. If he has so satisfied 
you, you will answer the issue ‘Yes,’ otherwise ‘No.’ I will say, how- 
ever, that if the plaintiff Freeman has satisfied you by the greater 
weight of the evidence that the defendant Dalton was the owner of this 
automobile, which collided with the plaintiff, that Dalton was at that 
time the owner of it, the fact that he was the owner would raise the 
presumption that the automobile was being used in his business, and in 
that event, that is, if the plaintiff Freeman has satisfied you that Dal- 
ton was the owner of the automobile, then the burden would be put on 
Dalton to show by the greater weight of the evidence that although he 
was the owner of the automobile, 1t was not being used in his business. 
So, 1f vou find that Dalton was the owner of the automobile at that 
time, you would answer the issue ‘Yes,’ unless Dalton has satisfied you 
by the greater weight of the evidence that it was not being used in his 
business at the time of the collision.” 
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The defendant duly excepted to the charge as above set forth, and 
to each part of it. 

There was evidence on the question of negligence by the defendant, 
the two acts of negligence alleged being that Samuels, the chauffeur, 
was driving in excess of twenty-five miles an hour, and that he drove 
to the left instead of to the right of the open space in the road. 

The jury rendered a verdict in favor of the plaintiff; judgment for 
him, and defendant appealed to the Superior Court, which affirmed the 
judgment of the county court, and defendant then appealed to this 
Court. 


W. T. Wilson and Wallace & Cohen for plaintrff. 
H. M. Ratcliff and Holton & Holton for defendant. 


Wa .ker, J., after stating the case: The first question is whether 
the learned judge was correct in charging the jury that if they found 
by the greater weight of the evidence that the defendant was the 

(541) owner of the automobile which collided with the plaintiff’s mo- 
torcycle, this fact would raise a presumption that the automobile 

was being used in the plaintiff’s business, and in that event the burden 
would be on Dalton to show by the greater weight of the evidence that 
although he was the owner of the automobile, 1: was not being used in 
his business. This instruction placed the burden on the defendant, not 
only to prove, if he was the owner of it, that the automobile was not 
used in his business, but to establish it by prepcnderance or the greater 
weight of the evidence, whereas the burden of the issue was upon the 
plaintiff throughout the case not only to show that the defendant was 
the owner of the automobile but that it was, at the time, being used in 
his business. The defendant had not pleaded any separate or indepen- 
dent defense, but his answer contained solely a denial of the allega- 
tions of the complaint, and therefore did not shift the burden of the 
issue to the defendant, and require him to show affirmatively, and by 
the greater weight of the evidence, that while he was the owner, the 
automobile was not being used in his business. The evidence in the 
case did make out a prima facie case for the plaintiff, and entitled him 
to have the case submitted to the jury without further proof. This is 
what, we think, was held in Clark v. Sweaney, 176 N.C. 529, at pp. 580 
and 531, where the evidence was stronger against the defendant than 
it is here. It was said by the Court there: “The pleadings admit that 
the automobile was owned by the defendant, Dr. John Sweaney, and 
that his wife was in the car at the time of the injury, and that their 
son Fred was driving the car. From this evidence the jury could well 
draw the inference that at the time of the injury to the plaintiff the 
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son was acting as agent for his father, and ‘was about his master’s busi- 
ness,’” citing Jfoon v. Matthews, 29 L.R.A. (N.S.) 856; Stowe v. 
Morris, 39 L.R.A. (N.S.) 24. 

This does not decide that any presumption was raised “that the son 
was acting as agent of his father and about his father’s business,” but 
that the jury would be warranted in drawing an inference therefrom 
that such was the ease, without further proof being offered by the 
plaintiff, or appearing in the ease. And in Linville v. Nissen, 162 N.C. 
95, at p. 102, we held as follows: “The plaintiff must not only show 
that the person in charge was defendant’s servant, but the further 
fact that he was at the time engaged on the master’s business. Evidence 
of the mere ownership of the machine is insufficient. To the same effect 
is Sarver v. Mitchell, 35 Pa. Sup. 69, and numerous cases there cited.” 

This view of the case keeps it in line with White v. Hines, 182 N.C. 
275; Page v. Mfg. Co., 180 N.C. 385; Shepard v. Tel. Co., 148 N.C. 
244, and the many other authorities cited in White v. Hines, supra. 
There may be a presumption that the car was being used in the defen- 
dant’s business, but it is not a presumption of law, but one of 
fact, and it does not shift the burden of the issue to the defen- (542) 
dant, in the sense that he must rebut the presumption, or dis- 
prove the allegation, that the car was being used in his business, by the 
greater weight of the evidence. It merely is, in itself, evidence of the 
fact, and carries the case to the jury. This is fully discussed and ex- 
plained in White v. Hines, supra, and the cases cited therein, where it 
is said that if the prima facie case be called a presumption, the pre- 
sumption is only evidence for the consideration of the jury and does 
not change or shift the burden of the issue. Jusfce Adams said in 
White v. Hines, supra, at p. 288: “Such pruma facie case does not neces- 
sarily establish the plaintiff’s right to recover. Certainly, it does not 
change the burden of the issue. The defendant may offer evidence or 
decline to do so at the peril of an adverse verdict. If the defendant offer 
evidence the plaintiff may mtroduce additional evidence, and the jury 
will then say whether upon all the evidence the plaintiff has satisfied 
them by its preponderance that he was injured by the negligence of the 
defendant.” And summing up, he further said: “In all instances of this 
character, after the plaintiff has established a prima facie case of neg- 
ligence, if no other evidence is introduced, the jury will be fully war- 
ranted in answering the issue as to negligence in favor of the plaintiff, 
but will not be required to do so as a matter of law. When such prima 
facte case is made, it is ncumbent upon the defendant to offer proof in 
rebuttal of the plaintiff’s case, but not to the extent of prepondering evi- 
dence. The defendant, however, 1s not required as a matter of law to 
produce evidence in rebuttal; he may decline to offer evidence at the 
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peril of an adverse verdict. If he offer evidence, the plaintiff may intro- 
duce other evidence in reply, and the jury will finally determine whether 
the plaintiff is entitled by the greater weight of all the evidence to an 
affirmative answer to the issue; for throughout the trial the burden is 
upon the plaintiff to show by the greater weight of the evidence that he 
is entitled to such answer.” White v. Hines, supra, has been approved 
in two cases decided at this term to the same effect, and which make 
clear the error in the charge to the jury as to the presumption that the 
automobile was being used in the business of the defendant. Harris v. 
Mangum, ante, 235, and Cotton Oil Co. v. R. R., ante 95. Referring to 
the nature of the proof and the effect of it in making a prima facie 
case, Justice Adams said in Harris v. Mangum, supra: “In some of the 
decisions the word ‘presumption’ seems unfortunately to imply the right 
of the plaintiff to recover unless the defendant introduces evidence in 
rebuttal and to this extent assumes the burden of proof; whereas the 
‘presumption’ is nothing more than evidence to be considered by the 
jury.” 
There is evidence in this ease upon which the jury could well 
(543) and reasonably infer that the car belonged to the defendant, and 
was being operated for him in his business, but the jury should 
have been allowed to pass upon it and to find the fact without impos- 
ing too great a burden upon the defendant to disprove the fact, or to 
overcome a presumption as to the same fact by the greater weight of 
the evidence. 

The proposition laid down in Linville v. Nissen, 162 N.C. at pp. 102 
and 103, finds support in what is said by Huddv on Automobiles, sec. 
283; Lotz v. Hanlen, 60 Atl. 525 (10 Anno. Cases 731). 

We do not see why the fact that the defendant’s license number or 
plate on the automobile was not some evidence, or a circumstance, 
tending to show, with the other proof, his ownership of the car. There 
was conflicting evidence about it, but this was for the jury, and, in that 
respect, the county court and the Superior Court ruled correctly. But 
there was error in the charge, as we have above indicated, which re- 
quires another trial of the issues. 

New trial. 


Cited: Myers v. Kirk, 192 N.C. 708; Grier v. Grier, 192 N.C. 765; 
Tyson v. Frutchey, 194 N.C. 751; Misenheimer v. Hayman, 195 N.C. 
614; Cotton v. Transportation Co., 197 N.C. 712; Martin v. Bus Line, 
197 N.C. 7238: McLamb v. Beasley, 218 N.C. 317; Carter v. Motor 
Lines, 227 N.C. 196; Hodges v. Malone & Co., 2&5 N.C. 514. 
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W. D. MEYER y. J. F. THOMPSON Er AL. 
(Filed 24 May, 1922.) 


1. Deeds and Conveyances——Title—Breach of Covenants—Title Perfected 
—Nominal Damages. 


Where the covenant of seizin in a deed to lands is broken at the time the 
conveyance was made, and the defect is incurable, and goes to the entire 
estate, the amount recoverable by the covenantee in his action is the value 
of the and as fixed by the consideration agreed upon by the parties, to wit, 
the purchase money, but subject to an equitable adjustment in our courts ad- 
ministering principles of both law and equity, when it is properly made to ap- 
pear that the covenantee has acquired title for a lesser sum, when it will be 
so restricted; and where the coyvenantor has perfected the title in himself, 
which, under the covenants in his former conveyance, will inure to the bene- 
fit of his grantee, the damages recoverable for the breach of the covenant of 
title shall be only nominal. 


2. Same—Contingent Interests—Statutes—Sales—Judgments—Confirma- 
tion of Sale. 

Where the grantors in a deed have erroneously assumed that they had title 
to the lands they conveyed in fee, but which was affected by future contingent 
interest not at present ascertainable, and thereafter bring action to make title 
under the provisions of C.S. 1744, which authorizes the sale of land affected by 
such contingencies, and in these proceedings have protected the interests of 
the remote remainderman by the appointment for them of a guardian ad 
litem, and have fully set forth the facts and circumstances of the former sale, 
and bring in the proceeds and submit them to the jurisdiction and orders of 
the court, the final judgment properly authorizing and confirming the sale, 
and being had in conformity with the provisions of the statute, perfects the 
title and same will inure to the benefit of the covenantee in the former deed, 
and for a breach of this covenant only nominal damages are recoverable. 
Poole v. Thompson, post, 588, cited and applied. 


Appreau by plaintiff from Webb, J., at December Term, 1921, 
of GUILFORD. (544) 

Civil action, tried on case agreed, to recover damages for 
breach of covenant of seizin, contained in a deed made by defendants 
to plaintiff, said deed having the full covenants usually contained in a 
fee-simple conveyance of realty. On the facts presented, the court be- 
ing of opinion that there had been a breach of the covenant, and the 
damages suffered were only nominal, entered judgment for a penny and 
costs, and plaintiff excepted and appealed. 


King, Sapp & King for plantrff. 
Thomas C, Hoyle, C. R. Wharton, and F. P. Hobgood, Jr., for de- 
fendants. 
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Hoxgs, J. From the facts agreed upon it appears that B. J. Fisher, 
owner, died on 15 April, 1903, leaving a last will and testament in 
which he devised the land in controversy to his wife for life or until 
her remarriage, with contingent remainder to their surviving children. 
That on 4 June, 1919, Mrs. Fisher and her surviving children conveyed 
the said land to defendants, and later, on 1 August, defendants con- 
veyed to plaintiff by deed, with the ordinary and usual covenants in 
deeds conveying real estate, the purchase price being $21,080, of which 
$8,380 was paid in cash and the remainder secured by note and mort- 
gage on the property, this last given to Mrs. Fisher and her children. 
That it appearing on proper investigation that the estate and interest 
of the children in said property was affected with a contingency that 
prevented the present ascertainment of the ultimete owners, Mrs. Fisher 
and her children, with the defendants, purchasers, instituted an action 
in Superior Court pursuant to C.S. 1744, which authorizes a sale of land 
affected by such a contingency, and in which the advantages and neces- 
sity of the sale was established, the entire proceeds thereof held by 
the estate brought in and submitted to the jurisdiction and orders of 
the court, and the interests of the more remote and unascertained con- 
tingent remaindermen were represented by guardian duly appointed, 
and at March Term, 1920, of the Superior Court of Guilford County 
final judgment was entered in said action authorizing and confirming 
said sale to defendants and directing that the proceeds be properly se- 
cured, ete. 

In a case at the present term of Poole v. Thompson, post, 588, the 
Court has decided that the action under C.S. 1744, had the force and 

effect of validating the title obtained from Mrs. Fisher and her 
(545) children, and that being true, we are of cpinion that his Honor 

has correctly ruled that plaintiff could recover only nominal! 
damages. 

It is the rule in this jurisdiction, and very generally elsewhere, that 
on a defect in the title the covenant of seizin is broken at the time of 
the conveyance made, and where such defect goes to the entire estate 
and is incurable the amount of damages is the value of the land as 
fixed by the agreement of the parties, to wit, the consideration money, 
but it is also held with us that this question of damages is subject to 
an equitable adjustment and in a court like ours, administering prin- 
ciples of both law and equity, when it is properly made to appear that 
the covenantee has acquired the title for a lesser sum, the damages 
shall be so restricted. And in case the covenaritor has perfected the 
title in himself, which, under the general covenants in his former con- 
veyance, will inure to the benefit of his grantee, as in this instance, the 
damages shall be only nominal. Hames v. Armstrong, 146 N.C. 1; 8. c., 
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142 N.C. 506; Bank v. Glenn, 68 N.C. 36; King v. Gilson, 32 Ill. 348; 
Baxter v. Bradberry, 20 Me. 260. 

In Bank v. Glenn, supra, the Court held: “Our courts, as at present 
constituted, administer legal rights and equities between the parties in 
one and the same action; hence, in an action for a breach of covenant 
it is competent for a defendant to show any equity affecting the mea- 
sure of damages. 

“Tn an action for the breach of a covenant of seizin, the general rule 
that the vendee recovers as damages the price paid for the land, with 
interest from the time of payment, is subject to many modifications, 
as where his (the vendee’s) loss, in perfecting the title, has been less 
than the purchase money and interest, he can only recover for the ac- 
tual injury sustained. 

“And if, after the sale to the vendee, the vendor perfects the title, 
such subsequently acquired title inures to the vendee by estoppel; 
which, being a part of the title, may be given in evidence without be- 
ing specially pleaded.” 

And in Baxter v. Bradberry, supra: “(a) When a party acquires 
title after a conveyance with general warranty, the title thus acquired 
inures to the benefit of the grantee, and the grantee then has no right to 
elect whether or not to reject the title. (6b) Damages are nominal 
though the warrantor had not the title when he made the conveyance, 
if before recovery against him he has obtained the title.” 

There is no error, and the judgment of the court below awarding 
nominal damages is affirmed. 

No error. 


Cited: Newbern v. Hinton, 190 N.C. 112; Willis v. Willts, 203 N.C. 
520. 


(546) 


FARMERS AND MERCHANTS BANK et At, v. FEDERAL RESERVE BANK 
OF RICHMOND, VIRGINIA. 


(Filed 24 May, 1922.) 


4. Banks and Banking—Federal Reserve Bank—Nonmember Bank—Par 
Clearance. 

By amendments, the Federal Reserve Act, under which the various Fed- 

eral Reserve Banks were organized, was changed to allow these banks to 
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receive from their member banks checks and drai'ts on nonmember banks 
Within their respective territory, so as to perfect their reserve system, and 
it is required that no charge for the payment of the checks and drafts, and 
the remittances therefor by exchange or otherwise, shall be made against 
the Federal Reserve Bank: Held, while nonmember banks within the ter- 
ritory may require these papers to be presented at. their institutions to re- 
ceive the full amount of their face in money, they are without authority to 
remit for checks sent them by exchange drafts, and in consideration of 
their waiver of direct presentation demand a discount and thus remit a 
less amount. 


2. Same——State Statutes—Conflict of Laws—Constitutional Law. 


A state statute which permits a nonmember of a Federal Reserve Bank 
to pay by draft, upon its exchange deposit, a note or draft for collection 
sent through the Federal Reserve Bank and charge a fee for the remit- 
tance, being in conflict with the Federal Reserve Act, is not enforceable, 
the latter act controlling under the provisions of the U. S, Constitution, 
Art. VIL, see, 2, and the laws made in pursuance thereof, in effect that 
the Federal Constitution and statutes shall be the supreme law, and bind- 
ing upon the judges in every state, anything in the State Constitution and 
State laws to the contrary notwithstanding. 


ADAMS, J., did not sit or take part in the determination of this case. 


APPEAL by defendants from Webb, J., at February Term, 1922, of 
UNION. 

This action was brought by thirteen banks and trust companies 
organized under the laws of this State which are not members of the 
Federal Reserve system against the Federal Reserve Bank of Rich- 
mond, Va., to obtain an injunction to prevent the Federal Reserve 
Bank from refusing to accept exchange drafts drawn by the plaintiffs 
on their reserve deposits in payment for checks presented at the counter 
of plaintiff banks, and from returning as dishonored checks drawn by 
various depositors upon the plaintiff banks whick had been presented 
at their counters by the Federal Reserve Bank of Richmond, but for 
which the plaintiffs had tendered drafts drawn by them upon their 
respective reserve depositories. A temporary restraining order was 
awarded in accordance with the prayer of the complaint. The action 
having been brought by said banks for the benefit of themselves and 
such other like institutions who might join in the suit, and the restrain- 

ing order providing that all such institutions might become 
(547) plaintiffs in the action, and have the benefits of said restrain- 

ing order, some 265 State banks and trust companies have be- 
come parties plamtiff, as appears from the record. 

By agreement between counsel trial by jury was waived, and by con- 
sent the judge found the facts, and upon the said finding of the facts 
adjudged: 
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1. That the defendant Federal Reserve Bank of Richmond is here- 
by enjoined from refusing to aecept exchange drafts when tendered by 
the plaintiff banks in payment of checks drawn on them under the 
option given said banks under provisions of chapter 20, Laws of North 
Carolina, ratified 5 February, 1921. 


2. The said defendant is hereby enjoined from returning as dishon- 
ored any check, payment for which in exchange drafts by plaintiff 
banks, or either of them, has been tendered under the provisions of said 
act, and the defendant refuses to accept the same. 


3. The said defendant is likewise enjoined from protesting for non- 
payment any check, payment for which in exchange drafts by plain- 
tiff banks, or either of them, has been tendered under the provisions of 
said act and defendant refuses to accept the same. 


4, The said defendant is hkewise enjoined from publication, or au- 
thorizing the publication, of the name of any of the plaintiff banks, 
literally or by inclusion, in any lst or other publication designed for 
circulation among banking institutions generally, regardless of the 
name employed to designate such list or publication unless and until 
the bank thus published or imeluded shall have previously given its 
consent to such publication. 

Appeal by the defendant. 


Alex. W. Smith and Stack, Parker & Craig for plaintiffs. 
Connor & Hill, Henry W. Anderson, M. G. Wallace, and C. W. 
Tillett, Jr., for defendant. 


Cuark, C.J. The defendant Federal Reserve Bank of Richmond is 
a banking corporation, duly organized under the act of Congress, and 
especially under a certain act known as the Federal Reserve Act. It 
is one of the twelve Federal Reserve Banks which were organized under 
the terms of that act, and does business In accordance therewith, espe- 
cially with the national banks and state member banks in the Fifth 
Federal Reserve District, which consists of a portion of the State of 
West Virginia, the whole of Maryland, the District of Columbia, Vir- 
ginia, North Carolina, and South Carolina. Under the terms of this act 
the member banks, which are the national banks in the above men- 
tioned district, and also certain state banks therein, which have quali- 
fied for and been admitted to membership in the Federal Re- 
serve system, are required to keep and maintain with the Fed- (548) 
eral Reserve Bank of Richmond certain balances as reserves. 
The member banks create these balances by sending to the Federal 
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Reserve Bank for collection checks or other instruments which they 
have received on deposit or for collection. 

Since the business of all banking institutions consists largely in the 
handling of checks, it is clear that if the Federal Reserve Bank is to 
discharge efficiently its function as a reserve depository of its member 
banks, it must be able to collect their checks and other instruments, 
which are the ordinary means of making settlement of accounts and 
transmitting funds. When the Federal Reserve Banks were first organ- 
ized they were not expressly empowered to accept for collection any 
check unless it was drawn upon a member bank or other Federal Re- 
serve Bank. Since member banks receive checks not only upon other 
member banks, but also upon nonmember banks, and since the member 
banks, which include most of the larger banks of the country, acted as 
agencies through which the nonmember banks collected checks which 
they had received, it soon became evident that if the Federal Reserve 
Banks undertook to collect checks upon their member banks, but could 
not collect for member banks checks upon nonmember banks, a vast 
majority of checks upon member banks would pass through the Fed- 
eral Reserve Banks, while checks on nonmember banks would be col- 
lected through other agencies. 

As the amount of the checks which any bank receives upon others, 
and the amount of checks upon itself which it is compelled to pay, will 
usually be about the same, if a Federal Reserve Bank could handle all 
checks upon member banks, but could receive from member banks only 
a portion of the checks which they themselves receive, in the course of 
time the flow of checks would be unequal and the member banks would 
be placed at a great disadvantage in their efforts to maintain proper 
reserves, As a consequence, Congress, by the act of 7 September, 1916, 
and of 21 June, 1917, amended section 13 of th2 Federal Reserve Act 
and authorized any Federal Reserve Bank to receive for collection from 
its member banks ‘‘checks and drafts payable woon presentation in its 
district,” thus removing any limitation upon the power of the Federal 
Reserve Bank to receive checks. From the very nature of a check no 
person is obliged to consider the drawee, or person upon whom it is 
drawn, before receiving it either as a holder or as an agent for collec- 
tion, 

Under the law, before the last mentioned amendment to the Federal 
Reserve Act, Federal Reserve Banks were required to receive checks 
upon member banks for collection at par, and wee, therefore, compelled 
to require member banks to pay them the full face amount of all checks 
received. It is obvious that 1f member banks were compelled to pay 
the full face amount for all checks handled through the Federal Re- 
serve Banks, but such banks could not require nonmember banks 
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to pay the full face amount on checks drawn upon them, a (549) 
great inequality would result, because nonmember banks would, 
through the agency of their member bank correspondents, collect all 
checks upon any member bank at par; but would not pay to member 
banks checks drawn upon themselves at par. With this in view, Con- 
gress expressly provided, by the amendment of 21 June, 1917, that no 
charge for the payment of the checks and drafts and the remission 
therefor by exchange or otherwise shall be made against the Federal 
Reserve Bank. 

In exercise of the power thus conferred, the Federal Reserve Bank 
of Richmond undertook to make arrangements with all nonmember 
banks in its district under which they would agree to remit at par for 
all checks which the Federal Reserve Bank received upon them. Prior 
to this time it had been the custom of many small banks, especially 
those located in remote sections, and thus free from competition, to re- 
fuse to remit the full face amount for checks drawn upon them which 
were sent through the mails, but they insisted that inasmuch as the 
check called for payment in money at their counters, and not for a re- 
mission by draft or otherwise, they could refuse to pay any check until 
it was presented at their counters, and that, therefore, if they undertook 
to remit for cheeks sent them by means of an exchange draft, they 
could, in consideration of their waiver of direct presentation demand 
a discount and remit, not the full face amount of checks, but some 
lesser sum. This is called an exchange charge for remitting for checks. 
The amount of this charge or discount exacted in consideration of pay- 
ment by draft rather than in cash varied, but usually ran from 1/10 to 
14 of 1 per cent upon the amount of all checks so paid. 

Many nonmember banks refused to make any agreement to pay the 
Federal Reserve Bank at par for checks sent them for collection 
through the mails. The Federal Reserve Bank of Richmond was pro- 
hibited by the Federal Reserve Act from permitting any discount to 
be deducted from the face amount of ehecks which it held for collee- 
tion. It sent representatives to the nonmember banks in North Caro- 
lina urging them to agree to remit at par, explaming that it believed 
that such practice would be for the mutual convenience of both parties, 
and that an insistence by the nonmember banks on their strict legal 
right to have a check presented for payment at their counters and to 
pay the same only in legal money would be an inconvenient and ex- 
pensive method of dealing, not only to the Federal Reserve Bank of 
Richmond, but also to the nonmember banks. The nonmember banks 
were at the same time also notified that if they should insist upon their 
legal rights to require a presentation at their counters of all checks 
drawn upon them when handled by a Federal Reserve Bank, the Fed- 
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eral Reserve Bank would be compelled to present the checks 
(550) at their counters by means of duly autaorized agents, but if 

compelled to take this course the Federal Reserve Bank would, 
after such presentation, refuse to waive its right to insist upon payment 
in legal tender money. 

The Federal Reserve Bank made arrangements with certain resi- 
dents of the towns in which various nonmember banks were situated 
to collect checks as its agents by means of perscnal presentation, or it 
sent an employee to such town to act as its agent. 

On 15 November, 1921, the Federal Reserve Bank of Richmond gave 
notice that it would collect checks upon all nonmember banks in North 
Carolina by sending them through the mail if the bank would agree to 
pay the full amount due upon the checks, or by personal presentation 
by the agent if the nonmember bank refused to pay the full face 
amount of the check unless presented personally at its counter. 

The Legislature of North Carolina, Laws 1921, ch. 20, authorized 
State banks in North Carolina to charge a fee not in excess of 14 of 1 
per cent on remittances covering checks, or a minimum fee of 10 cents, 
and provided that in the event a Federal Reserve Bank, postoffice, or 
express company should present checks at the counters of the drawee 
bank and demand payment in cash, such drawee bank should be per- 
mitted to pay by means of a draft drawn upon its exchange deposit, 
excepting, however, checks payable to the State or to the Federal Gov- 
ernment, and checks upon which the drawer had expressly designated 
to the contrary. The defendant bank, being advised that this statute 
was unconstitutional, presented the checks at the counter of the drawee 
bank, demanding the full amount due and returned the checks as dis- 
honored when payment in money was refused. In returning checks 
which had been so presented, the Federal Reserve Bank of Richmond 
was careful to state that the check had been du-y presented, and that 
payment in money at its face amount had been demanded, but had 
been refused, as the drawee bank claimed the right to discharge its 
obligation by its own draft. 

The plaintiffs in this proceeding sought to restrain the Federal Re- 
serve Bank of Richmond, from returning any check presented under 
these circumstances, and to require it to accept an exchange draft from 
the plaintiffs when any check had been thus presented to them, regard- 
less where such exchange draft was payable, or whether or not the pay- 
ment of it could be indefinitely postponed, as suggested in the argu- 
ment, by a succession of such exchange drafts. 

The plaintiffs, however, in addition to the economic effect of the 
Federal statute, which forbids the payment by the Reserve Bank of a 
charge for collection of checks, thus forcing, as they claim, all collec- 
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tion to be made through the Federal Reserve Banks, who can thus 
collect without charge, made the further allegation that the de- 

fendant was undertaking to coerce the nonmember banks to (551) 
abandon their right to charge for remitting for collection of 

checks upon them by saving up checks over a considerable period of 
time until they reached a large amount, and then demanding them at 
the counter with the probable effect of driving the bank into liquidation. 

We need not consider this allegation, which was not only denied by 
the defendant, but which the court has found as a fact to be untrue, and 
the plaintiffs have taken no exception to such finding. It would be un- 
necessary to notice this proposition, but that such conduct was con- 
demned by Wr. Justice Holmes in the case of the American Bank and 
Trust Co. v. Federal Reserve Bank of Atlanta, opinion filed 16 May, 
1921. That decision was rendered upon a demurrer, on which, of course, 
the Court assumed that all the allegations of the bill and all reasonable 
inferences from them were true. The finding of fact on the trial in the 
present case eliminated this question entircly from our consideration. 

The record and briefs in this ease are voluminous, and the argument 
has been very elaborate and able, as the importance of the case de- 
manded. 

The Federal Reserve Bank, under the provisions of the Federal 
statute, has the right to receive for collection a check drawn upon a 
nonmember bank, or upon any other person within its district under 
the clear, unmistakable terms of the act. 

The amendment made 21 June, 1917, to section 18 of the Federal 
Reserve Act provides that no charge for the payment of the checks 
and drafts and the remission thereof for exchange or otherwise shall 
be made against the Federal Reserve Banks. 

The real question, therefore, presented for us is whether the Legis- 
lature of North Carolina can, by the act above mentioned, Laws 1921, 
ch. 20, interfere with this provision or regulation of the Federal corp- 
oration by a valid act of Congress by providing that a State bank need 
not pay its obligations in lawful money when checks, which upon their 
face are unconditional orders for the payment of money, are presented 
by Federal Reserve Banks. 

The question may be presented concretely by this homely illustra- 
tion: Suppose a farmer or merchant or other citizen of this State should 
send his check for $1,000, drawn on a bank in this State, in payment 
of a purchase of goods or other article, to New York. The person re- 
ceiving it would place this check, in the ordinary course of business, to 
his eredit in some bank in that city, which bank, in ordinary usage, 
would sometimes charge for collection a small sum based upon the in- 
terest for the time usually occupied in sending the check to the bank 
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here, and the return of the collection to the bank in New York. As to 
this charge, which is a matter between the depositor and his bank, 

there is no controversy here. When such check is sent to this 
(552) State it has been not unusual heretofore for the bank here to 

make its remittance by exchange on New York, and to charge 
a fee for the service, but since the amendment to section 13 of the 
Federal Reserve Bank Act of 21 June, 1917, if such check from New 
York is remitted through the Federal Reserve Bank no charge can be 
made for exchange in remitting the proceeds, and if the bank here 
should remit anything less than the face of the check, $1,000, to the 
Federal Reserve Bank, the Federal Reserve Benk, in observance of 
the provisions of the above amendment to section 18, will refuse to 
accept it as payment, and notify its correspondent in New York why 
the check has been protested for nonpayment. The plaintiffs complain 
that the result is that all checks will be sent for collection through the 
Federal Reserve Banks system, but that is an economic result with 
which this Court has nothing to do. This may cr may not have been 
the intention of Congress in making the amendrnent, but the Federal 
Reserve Bank Act has been held valid, and the amendment of 1917 
was a valid regulation over the corporation created by it which Con- 
gress had the power to make. Conceding that Congress cannot require 
the bank here to remit without charge for its trouble, its statute pre- 
vents the Reserve Bank from allowing such charge (and the total of 
such charges if made throughout the country would amount annually 
to $135,000,000, and to over $1,000,000 in this State alone), and the 
Reserve Bank has no alternative except to deriand payment of the 
face amount over the counter in legal tender, from which no state can 
release the paying bank without violation of the U. S. Constitution, and 
of its obligation to the drawer and the destruction of its business by the 
protests of the checks of its customers. 

The statute of North Carolina, Laws 1921, ch. 20, was intended for 
the benefit of the State banks in this State, by authorizing them to con- 
tinue to charge exchange for remitting by draft or otherwise for checks 
sent to them through the mails, but that policy, however desirable for 
such banks, is clearly in conflict with the valid constitutional provision 
of the Federal statute. No act of this State can authorize the drawee 
bank to pay less than the face amount of the check drawn upon it by 
its depositor or to remit its check in payment or pay it otherwise than 
in legal tender money. Nor can it require that the Federal Reserve 
Bank shall pay a fee, or that the bank here mey remit less than the 
face value of the check when the Federal statute forbids such charge. 
It is true that the Federal Reserve Bank, as holder of the check, has no 
contract rights with the drawee bank until the check is presented, but 
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as holder it can require payment of the face amount of the check in 
legal tender, and under the act of Congress it cannot pay a deduction 
from that face value by accepting a remittance to the Reserve Bank of 
a lesser amount. The Reserve Bank always incloses with the 
check sent to the payee bank a stamped and addressed envelope (553) 
for the check to be remitted in payment, which must be for the 

face amount of the check sent. 

The Federal statute, being a regulation of the Federal corporation by 
Congress, the act of this State authorizing the paying bank here to 
exact exchange is in direct conflict with the duty imposed upon the 
Federal Reserve Bank by the act of Congress and the Reserve Bank 
is restricted by its duty to observe the provision of the Federal act 
and refuse to receive a check for less than the face amount of the 
check sent by it for collection. It is true it cannot enforce payment of 
the face amount except by personal presentation of the check at the 
counter of the paying bank, but it has a right to refuse a check sent to 
it by the paying bank for less than the full face amount, and to protest 
the check it has sent here for collection for nonpayment. The matter 
then becomes one between the drawer of the check and the paying bank 
who refuses to pay it. 

The U. 8. Constitution, Art. VI (sec. 2), provides that the Constitu- 
tion of the United States, and the laws made in pursuance thereof, 
“shall be the supreme law of the land; and the judges in every State 
shall be bound thereby, anything in the Constitution or laws of any 
state to the contrary notwithstanding.” In the matter before us the act 
of Congress which provides that no exchange shall be allowed by the 
Reserve Bank for remitting for the collection of any check by any 
bank is in direct conflict with the statute of this State authorizing the 
paying bank to remit a lesser amount than the face amount of any 
check paid by it if presented by the Federal Reserve Bank. In this con- 
flict of authority the Federal law is supreme. The injunction, therefore, 
was Improvidently granted, and the judgment must be 

Reversed. 


Apams, J., not sitting. 
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CANNON MANUFACTURING COMPANY ET at. vy, COMMISSIONERS OF CaA- 
BARRUS COUNTY anpb H. W. CALDWELL, Tax COLLectTor. 


(Filed 24 May, 1922.) 


1. Taxation — State Tax Commission —- Report of Property Valuation —~ 
Statutes — Adoption by Legislature — Powers —~ Functus Officio—In- 
junction, 

The State Tax Commission was functus officio after the Legislature had 
approved and adopted its final report of the assessrient and value of prop- 
erty, made in pursuance of Laws 1919, ch. &, transmitted through the Gov- 
ernor, and could not thereafter, pending appeal or otherwise, order a reduc- 
tion in the value of the property of a certain manufacturing plant in a 
county that is incorporated into the value of the property of that county 
upon which the necessary taxes were to be computed; and where the 
county has collected the taxes upon this reduced valuation, a permanent 
injunction against the proper officers of the county from collecting taxes 
upon this difference in valuation is improvidently allowed, and will be dis- 
solved in the Supreme Court, on appeal, 


2. Injunction—Issues of Fact-——Questions for Jury~--Taxation—State Tax 
Commission. 


Where it is in controversy upon the pleadings and affidavits whether 
the State Tax Commission has allowed a decrease in the value of property 
of a large manufacturing company, and the corporation has sought a per- 
manent injunction against the proper officers of the county from collecting 
this alleged excess, an issue of fact is raised for the determination of the 
jury, and it is error for the Superior Court judge to make permanent the 
temporary restraining order theretofore issued; but upon the record of this 
appeal a new trial is not ordered, it appearing that the injunction must be 
dissolved on another ground. 


AppeaL by defendants from McElroy, u'., at August Term, 
(504) 1921, of CABARRUS. 

This is an action brought by the plaintiifs, the four Cannon 
Cotton Mill Companies, for a restraining order and permanent injunc- 
tion against the defendants to restrain and prevent them from collect- 
ing certain taxes which were levied by the board of commissioners of 
Cabarrus County at their meeting on 3 September, 1920, for that year 
against the property of the plaintiffs, and duly certified to the defen- 
dant sheriff and tax collector about 1 October, 1920. 

The ground on which the plaintiffs ask this restraint is an alleged 
order of the Corporation Commission of 4 January, 1921, reducing the 
amount set out by the order of the county commissioners at their reg- 
ular meeting in September, 1920, and directed by the tax list to be 
collected upon the property of the plaintiffs. 

The defense set up by the county commissioners and the sheriff and 
tax collector is that, as appears by the record, the amount ascertained 
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and assessed against the plaintiff’s four mills on 1 May, 1920, was 
$19,480,308; that from this valuation the plaintiffs appealed, and that 
the State Tax Commission authorized and instructed the local authori- 
ties of Cabarrus to reduce said valuation of the four mills to $16,961,- 
308; that subsequently the State Tax Commission, to complete its work 
before it made its report to the Governor, as required by Laws 1919, 
ch. 84, called the county supervisor and the county board of appraisers 
and review to Raleigh for further consultation and conference with the 
State Tax Commission, and as a final concession and settlement of the 
valuation of the property in Cabarrus County, authorized the county 
supervisor of said county in making his final report to allow a further 
reduction of $3,000,000 to “cover any variations that might arise,” and 
this was done, as shown at bottom of page 51 of the record in this case; 
and that all the said $3,000,000 was apportioned solely and en- 

tirely to these plaintiffs, reducing the valuation of their com- (555) 
bined property, as the defendants claim, to $13,961,308 (no part 

of said $3,000,000 reduction having been apportioned to any other mill 
owner or any other taxpayer whatever in said county), and this amount 
was assessed by the defendants, county commissioners, as the basis cal- 
culated by them of the tax to be collected on the plaintiffs’ mills for the 
fiscal year 1920, and the tax list so calculated was placed in the hands 
of the sheriff for collection, and upon which the county is seeking to 
recover the taxes which the plaintiffs are endeavoring to restrain. 

On 10 August, 1920, the Legislature met in extra session at the call 
of the Governor, and at that date, in its final report on valuation, which 
the Governor transmitted to the General Assembly, the Tax Com- 
mission, on page 1, uses these words: “We have the honor to report the 
successful completion of this work, and present herewith the tabulated 
result.” On page 4 the commission says: “We are assured that such 
values have been made as will place upon these industries a fair share 
of the public burden, and certainly it will be more equally distributed 
among them than under the former methods of valuation. The work in 
this line was in the nature of assistance to the local boards by whom the 
final valuations were made,” and at its conclusion they express their 
“feeling of relief that the arduous task is complete.’ In this report, 
which the Legislature adopted, the taxable value of the property in 
Cabarrus is stated to be $49,473,505. 

In sec. 1, ch. 1, Laws, Extra Session 1920, ratified 26 August, the 
General Assembly enacted, “The assessment or valuation of property 
made under the provisions of Laws 1919, ch. 84, is hereby approved by 
the General Assembly and adopted as the basis for the levy of tax 
rates for the State, and all subdivisions of the State for which taxes are 
levied for the year 1920,” and in section 5 of said chapter authority is 
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given and provision made for the boards of commissioners of the var- 
ious counties of the State to levy taxes for the various counties in con- 
formity with this valuation for the year 1920. It appears from the 
record that on 80 August, 1920, the certificate from the State Tax 
Commission of said valuation for the county had been received, and at 
the regular meeting of the defendants, 3 September, the county com- 
missioners, in accordance with the said act of the Legislature, the as- 
sessment was made out against each taxpayer, and about 1 October 
this tax list was placed in the hands of the sheriff, and he was proceed- 
ing in the exercise of his duties to collect the taxes so assessed and 
levied. 

The plaintiffs sought to enjoin the collection of $22,342.17 of the 
taxes charged against them on this tax list, in the hands of the sheriff 
upon the allegation that on 4 January, 1921, the State Tax Commission 

reduced the previous assessment on their property which had 
(556) been placed on the tax list by the county commissioners under 

authority of the act of the Legislature, by the sum of $4,654,619, 
leaving the assessment of the plaintiffs’ property -educed to $9,306,689, 
and ask this injunction against the collection of any taxes on the 
amount of said reduction. The Judge granted the injunction asked for, 
and made it permanent, from which the defendants appealed. 


J. L. Crowell and Cansler & Cansler for plaintiffs. 
H. 8S. Williams for defendant. 


Cuark, C.J. The original assessment of the plaintiffs’ mills for 
taxation on 1 May, 1920, was $19,480,308. This was reduced by the 
State Tax Commission, on appeal, to $16,961,808, and later there was 
an order of the commission allowing to the county of Cabarrus the 
further rebate on its total valuation of $3,000,000, all of which was ap- 
plied to reduction of the tax valuation of the plaintiffs’ property; no 
part of the same being allotted to any other mill owner or other tax- 
payer whatever in Cabarrus. By these reductions the valuation of the 
combined mill property of the plaintiffs was recluced to $13,961,308, 
upon which amount the county commissioners of said county based 
their tax rate for the fiscal year 1920, and upon which the said county 
was seeking to collect its taxes. 

On 10 August, 1920, the State Tax Commission made their final re- 
port of the assessed value of the property for taxation in each county, 
in which the valuation for Cabarrus County was $49,473,505. 

In paragraph 7 of the further answer of the defendants (record, page 
18), it is alleged as follows: “The total valuatioa of all property in 
Cabarrus County fixed in said report was $49,473,505, and the original 
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and lawful assessments of the property of the complainants as fixed 
and determined by the board of appraisers and review, on which taxes 
are now sought to be collected were included in this valuation so re- 
ported by the Tax Commission to the General Assembly, extra session 
1920.” 

In the replication to this by the plaintiffs on page 28, paragraph 7, 
it is said: “Paragraph 7 is admitted, except that it is denied that the 
assessment made against the property of these plaintiffs by the board 
of appraisers and review of Cabarrus County was lawful, and except 
that it is alleged that said report was made subject to the right of the 
State Tax Commission to change the valuation so placed by the board 
of appraisers and review of Cabarrus County upon the property of 
these plaintiffs, from which appeals were pending before the said com- 
mission when said report was made and when the special session of the 
Legislature adjourned.” 

This presents clear-cut the matter at issue in this proceeding. 

The tax assessment against Cabarrus County reported by the (557) 
State Tax Commission, and transmitted by the Governor to the 
General Assembly, 10 August, 1920, was ratified and made final by sec. 
1, ch. 1, Public Laws, Extra Session 1920, reading as follows: “The as- 
sessment or valuation of property made under the provisions of Public 
Laws of 1919, ch. 84, is hereby approved by the General Assembly, and 
adopted as the basis for the levy of tax rates by the State and by all 
subdivisions of the State for which taxes are levied for the year 1920, 
and the valuation of real property so fixed shall be adopted for the 
years 1921, 1922, and 1923, except that such valuations may be here- 
after changed according to law.” 

There is in this statute no exception or authority, by reason of any 
alleged pending appeals or otherwise, for the State Tax Commission to 
change this final assessment so approved by the General Assembly. 

The plaintiffs, however, contend that by action of the State Tax 
Commission on 8 January, 1921, the valuation of the property of the 
plaintiffs was reduced by a further allowance of $4,654,619, leaving the 
total assessments for taxes against the plaintiffs of $9,306,689, and 
asked an injunction against the collection of taxes in accordance with 
the tax list in the hands of the sheriff on said $4,654,619 by reason of 
this alleged reduction. 

The defendants, the county commissioners and sheriff, filed an an- 
swer denying that in facet the State Tax Commission, on 3 January, 
1921, had made such reduction, and also denied that it was lawful if 
it had been made. The defendants also excepted to the evidence in 
that there was no statement certified down by the State Tax Commis- 
sion of such alleged reduction by the signature of either of the tax 
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commissioners, nor under the seal of the Tax Commission, and they ob- 
jected to the introduction of evidence upon these grounds, and also be- 
cause there was no evidence of the signature even of the clerk who had 
written the letter making such statement, and they also introduced the 
affidavit of a former clerk of the State Tax Commission, in whose hands 
all appeals had passed down to 1 November, 1921, that there was no 
appeal pending in which said reduction could have been allowed, and 
that the chairman of the State Tax Commission had admitted that 
there had been no such order of reduction attempted by the State Tax 
Commission as alleged by the plaintiffs. 

In view of the issues of fact raised by the pleadings and on the evi- 
dence, it was error, in any view, for the judge to grant a permanent 
injunction against the collection by the sheriff of $22,842.17 which had 
been duly assessed by the tax list against the property of the plaintiffs 
for the issues of fact could only be determined by a jury. 

However, it 1s not necessary to grant a new trial upon this 
(558) ground, for upon consideration of the report of the Tax Com- 
mission made to the Governor and transmitted by him to the 
General Assembly as the final assessment of the property in the 100 
counties of the State, and the enactment by the Legislature on 26 
August, 1921, above set out, we are of opinion that there was no au- 
thority in the State Tax Commission, whether there were or were not 
appeals pending from any county, to change or modify in any way the 
action of the General Assembly which in its terms was final. 

Whether or not there was any action by the State Tax Commission 
subsequent to the ratification of that act attempting to modify the val- 
uation assessed against the plaintiffs as embraced in the report of the 
State Tax Commission and the act of the Legislature, the State Tax 
Commission was functus officio as to any power to change in any way 
the valuation of the plaintiffs’ property if it was attempted in January, 
1921, as alleged, and the injunction appealed from: must be set aside, 
and the sheriff of Cabarrus will proceed to collect the taxes assessed 
against the plaintiffs according to the list placed in his hands by the 
commissioners in October, 1921, and therewith collect the deferred in- 
terest on the amount which appears on the tax list to be still due and 
unpaid by the plaintiffs according to the tenor of the mandate to him 
directed by the defendants, county commissioners. 

Reversed. 


Cited: Slayton v. Commissioners, 186 N.C. 703; Markham v. Carver, 
188 N.C. 628. 
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W. L. BREWINGTON v. FRANK LOUGHRAN. 
(Filed 24 May, 1922.) 


1. Landlord and Tenant — Leases —Contracts—Covenant—Breach—Ver- 
dict—Abandonment of Contract. 


Where the plaintiff, a lessee of defendant’s barber shop, equipment, etc., 
alleges a breach of contract by the defendant in failing to perform a cov- 
enant to furnish sufficient hot water for the purposes of his business, a ver- 
dict by the jury that defendant had breached his contract does not alone, 
or in the absence of a stipulation in the lease to that effect, justify the 
plaintiff in abandoning the leased premises during the period of the lease, 
and recover full damages caused by the defendant’s breach. 


2. Same—Notice to Landlord. 


The lessee of a barber shop is not justified in abandoning the leased 
premises or in suing for full damages for the alleged breach of the lessor’s 
contract in failing to supply a sufficiency of hot water for his customers, 
unless otherwise stipulated in the contract, without putting the lessor in 
default by affording him a reasonable opportunity, after notice, to comply 
with the terms of his agreement. Instances in which the breach of a cov- 
enant of lease would make it impossible or impracticable for the tenant to 
remain, distinguished. 


3. Leases—Contracts—Abandonment. 


In the absence of provisions in the lease, the degree of dereliction or de- 
fault on the part of the landlord that will justify the tenant in abandon- 
ing the leased premises and absolve him from paying the rent, and justify 
him in suing for full damages, is a question that must be determined by 
the facts and circumstances of each case; but the ordinary rule applicable 
is that a contract is considered to remain in foree until it is rescinded by 
mutual consent, or until the opposite party does some act inconsistent with 
the obligations imposed on him by the contract, that amounts to an aban- 
donment of it on his part. 


4. Landlord and Tenant—Leases—Contracts—Damages—Trades—Breach 
—Profits Prevented—Speculative Damages. 

The lessee of a barber shop brought action against his lessor to recover 
damages, alleging the latter’s breach of covenant in failing to supply a 
sufficiency of hot water for his customers: Held, the probable losses to his 
business on that account were too speculative or remote to be recoverable, 
and an instruction that the jury may consider this element of damages in 
their verdict constitutes reversible error. 


5. Landlord and Tenant—Leases—Breach of Covenant-—-Damages—Value 
of Lease. 

Where the lessor’s breach of his covenants of lease amounts to an aban- 
donment, justifying the lessor’s action for full damages, the rule applicable 
is that the amount recoverable must be such as would naturally or reason- 
ably follow from the lessor’s breach, and were reasonably within the minds 
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of the parties at the time the lease was executed; and where the gist of 
the action is the deprivation, in whole or in par:, of the benefits of the 
lease, in the absence of any special circumstances brought home to the 
knowledge of the lessor, generally the tenant is envitled, as the measure of 
his damages, to the difference between the rental value of the premises for 
the term, in the condition as contracted to be, and the value in their actual 
condition, having regard in proper instances for the particular use for 
which the tenant contracted. 


6. Landlord and Tenant —- Lease—Breach of Covenant—Damages—Duty 
of Lessee—lInstructions. 


While the lessee may recover such special or general damages, upon the 
breach by the lessor of his covenants of lease, when specifically set forth 
and proven, as are directly and necessarily occasioned by the lessor’s wrong- 
ful act or default, and which were reasonably within the minds of the 
parties at the time of making the contract of lease, it is incumbent on the 
lessee, by the exercise of reasonable effort and care, to prevent such dam- 
ages, and to the extent that he could reasonably have done so, he will not 
be permitted to recover; and where the evidence in the lessee’s action for 
damages presents these principles, a charge, in general terms, that the plain- 
tiff was entitled to a reasonable compensation, sub‘ect to the duty the law 
imposed upon him to mitigate the loss, is too indefinite, and constitutes re- 
versible error. 


ApPEAL by defendant from Harding, J., at June Term, 1921, 
(560) of BUNCOMBE. 

Civil action to recover damages for an alleged breach of cov- 
enant in a rental contract. 

On 1 July, 1919, plaintiff leased from the defendant, for a period of 
one year, a certain store room, known as the Swannanoa-Berkley Bar- 
ber Shop, located on Biltmore Avenue in the city of Asheville, N. C. 
The rent was to be paid in monthly installments of $40 each. Plaintiff 
alleges that, in addition to the premises and fixtures, defendant agreed 
to furnish “hot and cold water” sufficient for the successful carrying on 
of his business. This latter covenant is denied by the defendant; and, 
upon issues Joined and counterclaim set up by defendant, the jury re- 
turned the following verdict: 


“1. Did the plaintiff and defendant enter into the contract, as al- 
leged in the complaint? Answer: ‘Yes.’ 

“2. Did the defendant breach said contract? Answer: ‘Yes.’ 

“3. What damages, if any, 1s the plaintiff entitled to recover of the 
defendant? Answer: ‘$150.’ 

“4, Did the plaintiff breach said contract, as alleged in the answer? 
Answer: ‘No.’ 

“5. What amount, if any, is the defendant entitled to recover of the 
plaintiff? Answer: ‘Nothing.’ ” 


N.C. ] SPRING TERM, 1922. 601 
BREWINGTON v, LOUGHRAN. 


Judgment on the verdict in favor of plaintiff, from which the de- 
fendant appealed. 


No counsel for plaintiff. 
Bourne, Parker & Jones and Theo. F. Davidson for defendant. 


Sracy, J. The plaintiff leased from the defendant for a period of 
one year a certain store room in the city of Asheville, N. C., to be used 
as a barber shop. In the written lease the demised premises are de- 
scribed as the “Swannanoa-Berkley Barber Shop, including the fixtures, 
hot and cold water.” Plaintiff contends that this description constituted 
a covenant on the part of the defendant to furnish him hot water suit- 
able for his business. Defendant denies this contention, and, moreover, 
insists that at the time the lease was executed he called the plaintiff to 
his office and, in the presence of defendant’s son, explained that he 
could only agree to furnish plaintiff such hot water as came from the 
hotel boiler, and that he would not execute the lease except upon that 
understanding; but further says that there was a jack or urn in the 
basement of the barber shop which plaintiff could use to increase the 
temperature of the water if necessary, and that plaintiff agreed to ac- 
cept the lease upon these terms. 

The present action is for damages for breach of what is claimed 
to be a covenant to furnish hot water. Defendant counter- (561) 
claimed for loss of rent, the lease being for a year and plaintiff 
having vacated the premises after the lapse of two months. The Jury 
answered al] the issues in favor of the plaintiff, and from the Judg- 
ment rendered thereon the defendant has appealed. 

The assignments of error, upon which the defendant chiefly relies, 
are those relating to the admission of evidence tending to show loss of 
prospective profits and the measure of damages. Defendant contends 
that his Honor permitted the jury to consider supposed future losses 
and to award speculative damages in violation of the rule stated in 
Sprout v. Ward, 181 N.C. 372; Coles v. Lumber Co., 150 N.C. 183; 
Machine Co. v. Tobacco Co., 141 N.C. 289, and other cases to like im- 
port. Upon this phase of the case the court charged the jury as follows: 
“Now, gentlemen of the jury, you can take into consideration the con- 
dition of his business at the time he quit, the value of it, and the con- 
tract, and if the evidence has satisfied you by its greater weight that 
the failure of the defendant to furnish hot water brought about the 
breach of the contract, then you would have to consider the reason- 
able compensation to the plaintiff for the breach of the contract, the 
destruction of his business, and you will write as your answer to that 
issue what is a reasonable compensation.” 
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It will be observed that the issues do not establish “the destruction 
of his business,” as a result of defendant’s breach of the contract, for 
which the plaintiff has been permitted to recover under his Honor’s 
charge. It is true a verdict may be given significance and correctly 
interpreted by reference to the pleadings, the evidence, admissions of 
the parties and the charge of the court (Kannan v. Assad, 182 N.C. 
77); but there is no sufficient finding here that the plaintiff was pre- 
vented from having the contemplated use and enjoyment of the prem- 
ises by reason of the defendant's failure to furnish hot and cold water. 
Filkin v. Steele, 124 Iowa 742; Bass v. Rollins, 63 Minn. 226. In answer 
to the second issue (note wording of issue), the jury has said that the 
defendant breached his contract; but this, we apprehend, and no more, 
in the absence of such a right reserved in the leese, would not justify 
the plaintiff in abandoning the premises and suing for damages, without 
first putting the lessor in default by affording him a reasonable op- 
portunity, after notice, to comply with the terrns of his agreement. 
Green v. Redding, 92 Cal. 548. The case is unlike McMahan v. Miller, 
82 N.C. 818, where the tenant was driven from the demised premises 
by the landlord, or by his refusal to comply with his contract under 
such circumstances as made it impossible or impracticable for the 
tenant to remain. 

In Lewis v. Chisholm, 68 Ga. 40, it was held that where a 
(562) landlord covenants to keep the demised premises in repair and 
fails to do so to the extent merely of diminishing the value of 
the use of the premises, and not to rendering them untenable, would 
not work a forfeiture of the rent, as upon a constructive eviction; for, 
in the language of the syllabus of the reported case: ‘The remedy of 
the tenant is, after reasonable opportunity to the landlord, and failure 
by him to repair, to make the repairs himself and look to the landlord 
for reimbursement, or to occupy the premises without repair, and hold 
the landlord responsible for damages by action or by recoupment to 
an action for the rent.” 

True, 1t has been held in a number of cases that on the breach of 
the landlord’s covenant to furnish necessary accessories, supplies, and 
equipment, as stipulated in the lease, the tenant may abandon the 
premises and sue for damages, if by reason of suca breach and contin- 
ued neglect they become unfit for his purposes; and this without fur- 
ther lability for rent on his part. Bissell v. Lloyd, 100 Ill. 214; Sheary 
v. Adams, 25 N.Y. 181; Pres v. Otterstatter, 85 Pa. St. 5384; 3 Souther- 
land on Damages (3 ed.), p. 2611. But we shall not now undertake to 
formulate any general statement as to what degree of dereliction or de- 
fault on the part of the landlord, in the absence of any pertinent and 
controlling stipulation in the lease, will absolve =he tenant from his 
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obligation to pay the rent, subsequently accruing under his contract, 
and thus warrant him in forsaking the premises and suing for damages; 
for this, we perceive, is a question which must be determined by the 
facts and circumstances of each particular case. Ordinarily, however, 
it may be said that a contract is considered to remain in force until it 
is rescinded by mutual consent, or until the opposite party does some 
act, mconsistent with the duty imposed upon him by the contract, 
which amounts to an abandonment of it on his part. Dula v. Cowles, 
52 N.C, 298; Hutchins v. Hodges, 98 N.C. 405. 

In Westerman v. Fiber Co., 162 N.C. 297, Hoke, J., observed, “It 
is not every breach of contract that will operate as a discharge and 
justify an entire refusal to perform further,’ and, speaking generally to 
the subject, quoted with approval the followmg from Anson’s Law of 
Contract, p. 356: “But though every breach of the contractual obliga- 
tion confers a right of action upon the injured party, it is not every 
breach that relieves him from doing what he has undertaken to do. The 
contract may be broken wholly or in part, and if in part, the breach 
may not be sufficiently important to operate as a discharge, or, if it be 
so, the injured party may choose not to regard it as a breach, but may 
continue to carry out the contract, reserving to himself the right to 
bring action for such damages as he may have sustained.” See, also, 
Willis v. Branch, 94 N.C. 142. 

In the instant case plaintiff was permitted to answer, over 
objection, a number of questions in regard to what he thought he (563) 
could have made from his barber shop, during the continuance 
of the term, and what probable losses he sustained in his business by 
reason of his failure to obtain a sufficient quantity of hot water. We 
think this evidence should have been excluded. Fleming v. Peck, 48 Pa. 
St. 309. 

While anticipated profits may be recovered in those eases where 
there is a certain standard or fixed method by which they may be esti- 
mated and determined with a fair degree of accuracy, yet the courts 
are well-nigh unanimous in holding that where such profits are of an 
uncertain, contingent, and speculative character, they are not to be 
allowed in compensation for the injury. Machine Co. v. Tobacco Co., 
supra, and eases there cited. In some cases profits are the best possible 
measure of the damages sustained by the injured party, for the very 
reason that the loss is indisputable, and the amount can be estimated 
with almost absolute certainty. The case of a contract for the delivery 
of cotton or any other article, which at all times finds a ready sale at a 
eurrent market price, is an apt illustration. If such a contract be not 
performed, the purchaser may recover the advance beyond the pur- 
chase price; and this, though not recovered under the name of profits, 
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is really nothing else. “It often happens, also, that one contract, the 
performance of which will result in certain and definite profits, will be 
dependent upon the performance of another; and if the second contract 
is broken, the loss of definite and fixed profits under the other is a 
necessary and immediate consequence. There is ro difficulty in saying 
in some such cases that profits lost are the proper measure of damages.” 
Allis v. McLean, 12 N.W. 642. 

But the profits of running a barber shop are too uncertain, doubtful, 
and speculative to be capable of definite ascertainment. They de- 
pended upon many circumstances, among which are skill, ability to 
attract and hold patronage, the character of competition of others in 
the same business, and many other contingencies. One man may fail 
while another prospers; and the same man may fail at one time and 
prosper at another, though the prospective outlock may seem equally 
favorable at both times. If damages for breach of contract, like the one 
in the case at bar, were to be determined on estimates of probable 
profits, no landlord could know in advance the extent of his liability. 
It is, therefore, very properly held, in cases like the present, that the 
lessee, complaining of a breach of a covenant in his lease, must point 
out elements of damage more certain and more directly traceable to 
the injury than loss of prospective profits from his business. 

Damages for loss of probable and uncertain profits of business, in 
which the lessee may be engaged on the demised premises, are too re- 

mote and speculative to be recovered in an action on a covenant 
(564) in the lease, Cleveland, etc., R. Co. v. Mitchell, 84 Ill. App. 206; 
24 Cyc. 922. 

Ordinarily the amount of loss which a party to a contract would 
naturally and probably suffer from its nonperformance, and which was 
reasonably within the minds of the parties at the time of its making, 
is the measure of damages for the breach of said contract. But speak- 
ing more directly to the test as applied to cases like the one at bar, 
where the gist of the action is the deprivation, in whole or in part, or 
the benefit of a lease, in the absence of any special circumstance brought 
home to the knowledge of the lessor, the general statement of the rule 
is that the tenant is entitled, as the measure of his damages, to the 
difference between the rental value of the premises for the term, in the 
condition as contracted to be, and the rental value in their actual con- 
dition. Kellogg v. Malick, 125 Wis. 239; Alexander v. Bishop, 59 Iowa 
572. And if the contract be made for a particular use by the lessee, the 
rental value for that use will be the standard by which damages may 
be awarded. 8 Southerland on Damages (8 ed.), 872; Bien v. Hess, 102 
Fed. 486. 
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In 24 Cyc. 922, the author deduces the following statement of the 
law from numerous decisions on the subject now in hand: “The mea- 
sure of the lessee’s damages for the breach of a covenant in a lease is 
usually the difference between the market rental value of the premises 
and the rent agreed to be paid for the same. The lessee is likewise en- 
titled to recover such damages as result as an immediate consequence 
of the breach, such as injury to crops, goods, machinery, furniture, etc., 
together with any necessary expenditure of time or money. Damages 
for loss of probable profits of business in which the lessee may be en- 
gaged on the leased premises are too remote and speculative to be re- 
covered in an action on a covenant in a lease.” The first sentence in 
this quotation is supported by what is said in a number of cases, and, 
as a general rule, it may be taken to be true and accepted as correct 
—the stipulated rent, in the absence of other evidence, being regarded 
as the fair rental value of the demised premises in the condition as 
called for in the lease. But, where the tenant has obtained an advan- 
tageous contract, and the reserved rent is less than the real rental value 
of the premises, he ought not to be deprived of his bargain. To hold 
otherwise would be to offer an inducement to the lessor, in such a case, 
to repudiate his obligation. On the other hand, if the landlord has 
made a good bargain and leased the premises for more than their rental 
value, he should not be denied the benefits thus accruing to him under 
his contract. A contrary holding would amount to awarding the tenant 
in such a case more than compensatory damages. In other words, under 
this measure the lessee would be penalized if he made a good bargain 
and rewarded too much if he made a bad one. Guano Co. v. 
Livestock Co., 168 N.C. 450, and eases there cited. However, as (565) 
a practical question, in most cases, in the absence of evidence 
showing the facts to be otherwise, the two statements would accomplish 
substantially the same result. Hence, the distinction here pointed out, 
in the ordinary case, may prove to be more theoretical than real. Nev- 
ertheless, we have undertaken to state the rule correctly; for in the 
absence of any mistake, fraud, or oppression, the courts, as such, are 
not interested in the wisdom or impolicy of contracts and agreements 
voluntarily entered into between parties compos mentis and sui juris. 
Burch v. Bush, 181 N.C, 128. 

By rental value is meant, not the conjectural or even probable profits 
which might accrue to the plaintiff from his business, but the fair 
value, to be ascertained by proof of what the premises would rent for 
in the open market, or by evidence of other facts from which the fair 
rental value of the premises may be determined. Herpolsheimer v. 
Christopher (Neb.), 9 L.R.A. (N.S.) 1127. 
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The plaintiff may also recover such special damages, when specifi- 
cally set forth and proven, as have been directly and necessarily occa- 
sioned by the defendant’s wrongful act or default, and which were rea- 
sonably within the minds of the parties at the time of the making of 
the contract. Sloan v. Hart, 150 N.C. 269, and cases there cited. Adair 
v. Bogle, 20 lowa 238; Trull v. Granger, 8 N.Y. 115; Gilley v. Hawkins, 
48 Ill. 808. But if the plaintiff, by the exercise of reasonable effort and 
care on his part, could have prevented such damages, both general and 
special, it was his duty to do so; and so far as he could have thus pre- 
vented them, he will not be permitted to recover therefor. Robrecht 
v. Marling, 29 W. Va. 772. 

The defendant was entitled to have the jury instructed on the issue 
of damages substantially as requested. “Some measure of damages 
should have been given to the jury for their guidance,” and it was not 
sufficient, under the facts of the instant case, to instruct them that in 
the event they came to answer the third issue, to allow the plaintiff “a 
reasonable compensation,” subject to the duty which the law imposed 
upon him of using reasonable efforts to mitigate the loss. Cherry v. 
Upton, 180 N.C. 4. 

The line which divides direct and proximate from remote and conse- 
quential damages is sometimes shadowy and difficult to trace. Indeed, 
courts and juries are often perplexed in determining, in certain cases, 
whether a given loss falls within or beyond the doundary line which 
separates recoverable from nonrecoverable damages; and in many 
cases, notwithstanding the general rules laid down for the admeasure- 
ment of damages, much must still be left to the good judgment and 
common sense of the jury. No better system has been devised for the 

settlement of disputes than a trial by jury, and this right is 
(566) vouchsafed and preserved to us in the fundamental law of the 

land. It is seldom that twelve minds, guidecl by correct legal in- 
structions, will agree upon an unrighteous conclusion. But certain rules, 
founded in reason and sound principle, have been established for the 
trial of causes, like the present, and it was error for his Honor not to 
have given them to the jury in response to the defendant’s prayer. 

For the errors, as indicated, there must be another trial, and it is 
so ordered. 

New trial. 


Cited: Gulley v. Raynor, 185 N.C. 98; Tobacco Assoc. v. Bland, 
187 N.C. 338; Gossett v. McCracken, 189 N.C. 118; Lane v. R. R., 192 
N.C. 291; Monger v. Lutterloh, 195 N.C. 277; Corbett v. R. R., 205 
N.C. 88; Pemberton v. Greensboro, 208 N.C. 479; Chesson v. Con- 
tainer Co., 216 N.C, 339; Switzerland v. Hwy. Comm., 216 N.C. 458; 
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Parris v. Fischer & Co., 221 N.C. 112; Troitino v. Goodman, 225 N.C. 
413; Tarkington v. Printing Co., 230 N.C. 359; Trucking Co. v. Payne, 
233 N.C. 639; Perkins v. Langdon, 237 N.C. 171, 172; Perry v. Doub, 
238 N.C. 237; Scott v. Foppe, 247 N.C. 71; DeBruhl v. Hwy. Comm., 
247 N.C. 687. 





C. O. THOMPSON vy. SCOTT DILLINGHAM anp SCOTT DILLINGHAM, Ine. 
(Filed 24 May, 1922.) 


1. Pleadings—Debt—Judgment—Default Final. 
A complaint alleging a money demand for a sum certain with an express 
promise to pay is sufficient to sustain a judgment by default final for the 
want of an answer. C.S. 595. 


2, Same—Clerks of Court—Statutes—Constitutional Law. 


C.S. 573, authorizing a judgment by default final for the want of an 
answer before the clerk of the court is not an unconstitutional interference 
with the jurisdiction of the judge of the court, the clerk being a component 
part of the Superior Court, and the exercise of the power of the judge 
being recognized and preserved by the right of appeal. 


8. Attachment—Bonds—Principal and Surety—Statutes. 

Where judgment by default final has been rendered against the prin- 
cipal debtor and the surety on an attachment bond given in the action, in 
the form required by the statute, C.S. 815, to secure whatever judgment 
may be rendered, and the property attached has accordingly, been retained 
by the debtor, the surety is concluded from asserting the insufficiency of 
the bond in not having another surety thereon, as the statute required, 
when the bond was given and accepted as he had intended, and he had not 
excepted thereto. 


4, Judgments—Motion to Set Aside——Proof—Attachment—Principal and 
Surety. 

Where an attachment bond has been given and acted upon in an action 
for debt. and judgment by default final has been entered against the prin- 
cipal and his surety, the surety proceeding alone to set aside the judgment 
must show, by his evidence or in some recognized way outside of the aver- 
ments of his own unsworn statement, the ground upon which he relies, or 
his motion will be denied. 


5. Attachment — Principal and Surety—Bankruptcy—Receivers—-Title— 
Liens. 

Where a judgment by default final has been entered in an action against 
the same person, individually and as incorporated, for the same debt, and 
the corporation has been adjudicated a bankrupt within the four-months 
period, and after the judgment the property of the individual has been 
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placed in the hands of a receiver by the State court, the surety on the 
attachment bond will remain bound in the jurisdiction of the State court, 
notwithstanding the adjudication in bankruptcy, for the receiver takes title 
to the individual property subject to the existent lien by attachment, and 
the judgment upholding it. 


6. Judgments—Interest of Court—Voidable Judgments—Waiver—Clerks 
of Court—Principal and Surety—Surety’s Motion to Set Aside. 


A judgment by default final entered by the clerk of the court is not void 
because of interest, but voidable only, not being in violation of a statute 
bearing directly on the question, and objection cn that ground may be 
waived by the parties; and while the judgment stands unassailed and un- 
excepted to by the principal defendants, or by aay other directly repre- 
senting them, it is not open for a surety on an avtachment bond given in 
the case to maintain an objection for his own bene‘it, and he must conform 
to his obligation according to its tenor. Connelly v. White, 105 N.C. 65, cited 
and distinguished. 


APPEAL by defendant surety from Bond, J., at October Term, 
(567) 1921, of BUNCOMBE. 

Civil action, heard on appeal from Judgment of clerk. The 
action is instituted by plaintiff, returnable to July Term, 1921, against 
Scott Dillingham as an individual and Scott Dillingham, Incorporated, 
to recover the sum of $2,000 due upon the purchase price of an auto- 
mobile sold to defendants, and which sum defendants expressly prom- 
ised to pay plaintiff. There was an attachment issued in the cause, 
which was duly levied on property of defendants, and defendants gave 
bond in the cause with J. L. Page as surety, to the effect that said 
defendants and surety would pay any and all sums that plaintiff should 
recover in the action, and thereupon the said attachment was dissolved 
and the property attached was redelivered to the defendants. It further 
appeared that the summons in the cause was issued on 1 July, 1921, re- 
turnable 15 July, and that a verified complaint was duly filed at the 
time of issuing the summons, and at a time for answering same, 1 
August, defendants not being ready, time was extended to 5 October, 
and defendants still having failed to answer and complaint verified, as 
stated, showing money demand for sum certain, judgment by default 
was rendered against defendants and J. L. Page for the amount of the 
demand, etc., the appeal being taken. That on 6 October, the said 
surety moved before the clerk to set aside said judgment and to dis- 
miss the action for that defendants Scott Dillingham, Inc., had been 
adjudged a bankrupt, and said case in bankruptcy was now pending in 
the U. S. District Court, and for that Jonathan H. Cathey had been 
appointed receiver against Scott Dillingham, the individual, in an ac- 
tion in the State Superior Court, motion was overruled and on appeal 
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taken the judgment was affirmed in the Superior Court, as stated. De- 
fendant, the surety, excepted, and appealed, assigning errors. 


W. P. Brown for plaintiff. (568) 
Jones, Wiliams & Jones for defendant. 


Hoke, J. It is objected to the validity of this judgment in denial 
of appellant’s motion: that the complaint does not set out a cause of 
action in which judgment by default final can be entered, but the ob- 
jection is without merit. The complaint being on a moneyed demand 
for a sum certain, with an express promise to pay the same, and so 
coming within the direct provisions of the statute on the subject. Bost- 
wick uv. R. R., 179 N.C. 485; C.8. 595. Nor can the exception be sus- 
tained that the act authorizing judgment by default final before the 
clerk is unconstitutional, C.S. 593, in that it ignores the constitutional 
principle that the judges of the Superior Court must act in these mat- 
ters, citing for the position the decision of Rhyne v. Lipscombe, 122 
N.C, 6350. In that case it was held that the Superior Court could not be 
deprived of the jurisdiction possessed by it at the time of the adop- 
tion of the Constitution, and fully recognized by that instrument as 
having general supervisory power over inferior tribunals of the State; 
and, therefore, an act of the Legislature which provided for an ap- 
peal from an inferior court direct to the Supreme Court, in entire dis- 
regard of the recognized powers of the Superior Court, was unconsti- 
tutional, but the act in question here does not come within the inhibi- 
tion of any such principle. For the reason, in the first place, that in 
matters of this kind the clerk is a component part of the Superior 
Court as pointed out in Brittain v. Mull, 91 N.C. 498, and other like 
cases. Second, because the power of the judge as presiding officer of the 
Superior Court is fully recognized and preserved by the right of appeal 
to him in all such cases by express provisions of the law. C.S. 593. Ap- 
pellant excepts further that the attachment bond signed by him having 
only one surety is not a statutory bond, and no judgment, therefore, 
ean be had thereon without suit. It is not contended in support of this 
position that the bond was to be signed by any other surety, or that 
the same is otherwise than intended by the parties. It is given in form 
as the statute requires, not for the forthcoming of the property, but 
for the payment of the Judgment that is recovered in the action, C.8. 
815, and while plaintiff could have excepted to the sufficiency of the in- 
strument because executed by only one surety, this was not done, but 
the bond was given and received without objection as a statutory bond, 
and the attachment having been dissolved and the property delivered 
to defendants of record by reason of same, the appellant is concluded 
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and may not now maintain the position that a judgment in personam 
on the bond is improper. Moffitt v. Garrett, 28 Okl. 398; Riddle v. 
Baker, 13 Cal. 295; Pico v. Webster, 14 Cal. 202; McLean v. Wright, 

137 Ala. 644; Bunneman v. Wagner, 16 Oregon 488; Fidelity Co. 
(569) v. Bowen, 123 Iowa 356. Again, it is contended that the judg- 

ment is invalid because of the fact that (c) within four months 
from the institution of the action Scott Dillingham, Inc., has been ad- 
judged a bankrupt and the proceedings in said case are still pending; 
(b) within four months from commencement of the action the clerk of 
the court, Jonathan H. Cathey, in same suit in the State court was 
appointed receiver of the property of Scott Dillingham, the individual. 
It may suffice to say, in answer to this objection, that neither of the 
facts suggested in the objections are pleaded or in any way established 
in the proceedings, nor do we find any evidence offered in support of 
them except that they are stated by appellant as a part of his motion. 
This being true, we find no authority to sustain a motion to set aside a 
final judgment at the instance of the surety, the only appellant in the 
cause, when neither of the principal defendants ave making any objec- 
tion and neither the trustee in bankruptey nor the receiver in the State 
court are even parties in the cause, and if it were otherwise, the bank- 
ruptcy proceedings, avoiding liens acquired within four months, only 
extends to the affairs of the corporation. In the proceedings in the 
State court the title of the receiver only takes its rise from the date of 
the appointment. Hardware Co. v. Holt, 173 N.C. 308; CS., sees. 860, 
1210. 

There is nothing, therefore, in the State proceedings referred to that 
impairs or threatens the prior lien of plaintiff’s attachment, and the 
judgment being against both defendants, the sur2ty’s obligation holds 
as to the lability of Scott Dillingham, the individual, and the judg- 
ment against appellant, therefore, should in no event be disturbed. 2 
R.C.L., title Attachment, sec. 82, citing, among other cases, Pelzer Mfg. 
Co. v. Pitt, 76 8.C. 349. It is contended finally that as Cathey, the 
clerk, is both trustee in bankruptcy of the corporation and receiver 
under State proceedings of Scott Dillingham, the individual, he has 
such an interest in the subject-matter of the suit as disqualifies him 
from hearing the matter or entering any judgment therein. As we have 
heretofore shown, these facts are nowhere shown in the record, except 
as they are suggested by him as the basis for appellants motion. De- 
fendants do not set up such facts in their pleadings, and neither the 
alleged trustee in bankruptcy nor the receiver are parties to the record, 
nor have they applied to become such. Apart from this, even if it be 
conceded that the clerk who entered the judgment was such trustee and 
receiver, and as such had a pecuniary interest in the subject-matter of 
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the suit, a judgment entered by him is not void unless in violation of 
some statute bearing directly on the question, it is only voidable, and 
can be and frequently is waived by the parties. Moses v. Julian, 45 
N.H. 52, reported also in 84 American Dec., p. 114. with a helpful and 
informing note on the subject. This being true, while the judg- 
ment stands unassailed and unexeepted to by the principal de- (570} 
fendants, or any other directly representing them, it is not open 
to the surety on the attachment bond to maintain an objection for his 
own benefit. As to any and all such objections, while the judgment 
stands as to the principal debtors, the surety is concluded and must 
conform to his obligation according to its tenor. 2 R.C.L., title Attach- 
ment, secs. 101 and 106, and authorities cited. It may be well to note 
that in White v. Connelly, 105 N.C. 65, and other like decisions in this 
State, where the action of a judicial officer was held to be void there 
was a statute containing express provisions which disqualified the offi- 
cer in the case as presented. 

We find no error in the record, and judgment denying appellant’s 
motion is 

Affirmed. 


Cited: Cook v. Bailey, 190 N.C. 601; Baker v. Corey, 195 N.C. 301; 
Bizzell v. Mitchell, 195 N.C. 489; Albertson v. Albertson, 207 N.C. 551; 
Hoft v. Lighterage Co., 215 N.C. 698; Surety Corp. v. Sharpe, 236 N.C. 
50; McGuire v. Sammonds, 247 N.C. 396. 





I, A. DAVENPORT Et art, ¥. THE BOARD OF EDUCATION OF McDOWELL 
COUNTY. 


(Filed 24 May, 1922.) 


1. School Districts—Discretion of Board-——Courts—Injunction. 


The courts will not interfere with the control and supervision of the 
county board of education in the exercise of its statutory discretion given 
in the formation of school districts and their consolidation, or intervene in 
behalf of any one who supposes himself to be aggrieved by their action 
therein, except upon a clear showing that it was acting contrary to law, 
and then they will only restrain its action to the extent necessary to keep 
it within the law and the rightful exercise of its powers. 


2. Same—Combination of Districts—Location of Schoolhouses. 


A schoolhouse in a special school tax district of a county having been 
burned, the county school board consolidated this with another such spe- 
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cial district, made provisions for the lower grades in the first district, and 
arranged for the attendance of the higher grades at the schoolhouse in the 
district with which it had been consolidated; and the taxpayers of the 
first district sought in their suit to enjoin the aczion of the county board 
upon the ground of inconvenience, etc., of the higier grade of children at- 
tending the schoo! in the enlarged district. It appearing that the tax rates 
of the two districts were the same, and that the board was in the exercise 
of its legal right in making the consolidation, it is held that the county 
board was in the lawful exercise of its discretion given them by the statute, 
and the courts will not therewith interfere. 

3. Same—-Appeal and Error-——Presumptions—Findings of Fact-——-Record. 


Where the judge of the Superior Court has refused to grant an injunc- 
tion against the exercise of the statutory discretion of a county board of 
education in consolidating two special tax school ‘districts within the coun- 
ty, arranging for the attendance at various schoolaouses for the lower and 
upper grades of the children of the district, but has found no facts upon 
which he has based his rulings, his action will be presumed as correct on 
appeal, it being for the appellant to show error, and on appeal the Su- 
preme Court will assume that he has based his conclusions of law upon 
affidavits and other evidence appearing of record that fully support them. 


Apprat by plaintiff from Lane, J., dissolving a temporary re- 
(571) straining order, March, 1922, from MIcDowELL. 

This action was brought by the plaintiffs, as taxpayers of 
Carlysle Special School Tax District in said county, and inhabitants 
of said district whose children are entitled to school facilities therein, 
against the defendant to enjoin the unlawful diversion or misapplication 
of funds raised by taxation in the district for school purposes, to the 
support of a high school in Nebo District, adjoining Carlysle District, 
and to require that they be used only for the schools in the latter dis- 
trict. The defendants deny that the funds are being thus unlawfully di- 
verted and misused, and allege that they have in all respects performed 
their duties as the county board of education within the law, and 
have committed no unauthorized act in respect to the matters alleged 
in the complaint. That the schoolhouse in Carlysle District was burned 
several years ago, and that the defendants have made proper and ade- 
quate provision for teaching the children therein temporarily in the 
primary grades, and have further provided for educational advantages 
at the high school in Nebo District, the two districts, Nebo and Car- 
lysle, having been legally consolidated by order of the board. The scope 
of the defense set up by the board of education to the allegations of 
the plaintiff appears in two affidavits filed by it ‘n support of its denial 
of said allegations and the other matters averred in the answer, as 
follows: 

“TW. Stacy, being duly sworn, deposes and says that he is chair- 
man of the board of education of McDowell County; that prior to the 
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consolidation of the Carlysle and Nebo districts, both districts had 
voted a special tax of 30 cents on the property and 90 cents on the poll; 
that prior to said consolidation, the Nebo District had built a strong 
and efficient school, and had maintained same with many capable 
teachers; that the Nebo school had been known all over McDowell 
County for the splendid educational work done, it having sent out not 
only to McDowell County, but to many parts of the State, some of the 
best equipped teachers that the State has, and that since said consoll- 
dation there has been erected at a cost of more than $13,000 an excel- 
lent brick school building in said consolidated district, and that a 
splendid school is now being maintained in said consolidated district. 
That when said consolidation was made, and prior thereto, the board 
of education of McDowell County made a thorough investigation and 
came to the unanimous conclusion that the best interests of the 
children of the consolidated district would be conserved by such (572) 
consolidation; that this affiant, representing the board of edu- 
eation of McDowell County prior to the institution of this suit, had 
consulted many of the patrons of the old Carlysle District with the 
view of ascertaining their wishes and the advisability of rebuilding 
a schoolhouse somewhere near the site of the old one which had been 
burned, as referred to in the affidavit of Prof. N. F. Steppe, and it had 
been decided by the board of education to erect a new schoolhouse 
for the primary grades in the old Carlysle District and have the more 
advanced pupils in said section te attend the well equipped school at 
Nebo, and in pursuance of this purpose, the board of education is now 
preparing to erect said schoolhouse; that all this affant has done in 
the consolidation of said school districts has been done for the best 
interests of the children of said school districts, and that he has acted 
in good faith, and for no other purpose than to promote the best in- 
terests of all the children of said districts; that this affant knows that 
the entire school board has acted in good faith and with the single and 
sole purpose of doing what was best to promote the education of all the 
children of said school districts, since said districts were consolidated 
into the Nebo District. Wherefore, this affiant prays the court will dis- 
solve the injunction heretofore issued and permit the defendant to 
proceed to administer their school interests to the best advantage of 
the children of said consolidated district. (Signed) T. W. Sracy.” 
“NF. Steppe, first being duly sworn, deposes and says that he is 
superintendent of the schools of McDowell County; that as such su- 
perintendent he advised the consolidation of the two special tax dis- 
tricts of Nebo and Carlysle; that on 1 August, 1920, the board of edu- 
cation of McDowell County duly passed an order in regular session 
consolidating said district, a copy of which order is set out in the an- 
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swer in this case; that it is the policy of the educational interests of 
North Carolina to create large and strong districts in order to provide 
the best and most efficient schools possible. That said consolidation was 
made in good faith, and that the board of education has contemplated 
transporting children of the Carlysle District to the Nebo, or building a 
new schoolhouse near where the former schoolhouse was burned, in 
order that the primary grades may be instructed in a one-teacher school, 
and that the advanced grades may be given instruction at Nebo; that 
two years after the fire burned Carlysle schoolhouse, a school was 
taught in said district in a house procured for that purpose; that in this 
way the children of the Carlysle District would be given a better op- 
portunity for education than to maintain only one-teacher school in 
said district; that this affiant is advised that the board of education 
was acting within their powers in consolidating the said two districts; 

that he acted in good faith in advising and recommending said 
(573) consolidation, and only had the interests of the school children 

of said consolidated territory in mind. That before said consoli- 
dation was made, this affiant, together with the chairman of the board 
of education, looked over the field and reported to the full board of 
education and the matters were discussed, and it was unanimously de- 
cided that it was to the best interest of all the chi'dren of both districts, 
Nebo and Carlysle, to consolidate said two special tax districts; that 
prior to the time of the consolidation, as aforeseid, there had been a 
school maintained in the Carlysle District, but a few years ago a forest 
fire broke out on the Carolina, Clinchfield anc! Ohio Railroad and 
spread to said district, and destroyed said schoolhouse, and since that 
time and prior to the bringing of this suit the chairman of the board 
of education of McDowell County and this affiant have considered with 
many of the patrons of said district the building of a schoolhouse for 
the purpose of teaching the primary grades in said district; that a large 
number of the patrons of said district have petitioned the board of edu- 
cation of McDowell County to erect said schcol, which petition is 
hereto attached, and asked to be made a part of tais affidavit; that this 
affant is advised and believes that the purpose cf this sult is to take 
the special school taxes due the consolidated district from McDowell 
County and turn it over to the school authorities of Burke County for 
the purpose of maintaining a school near the McDowell County Line. 
That this affiant is advised that there is no authcrity for this, and the 
school authorities of McDowell County do not consent or agree to it, 
and without consent the same cannot be done; that the school advance- 
ment in McDowell County has been phenomenal, and that the citizen- 
ship of McDowell Counay points to the growth of its school interests 
with great pride; that to grant the prayer of the plaintiffs in this cause 
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would be to hamper and injure the school interests of the consolidated 
district of Nebo and Carlysle. He further says that this suit was not 
instituted by the plaintiffs until this afhant had selected a place or site 
on which to build a schoolhouse, in the old Carlysle District, and a 
contract had been tentatively entered into with the contractor to build 
the schoolhouse, and plans were adopted for said schoolhouse. Where- 
fore, this affant prays the court to dismiss the injunction and permit 
the school authorities of McDowell County to manage their affairs 
without further interference. (Signed) N. F. SrEeppe.” 

There was a suggestion that Carlysle District be consolidated with 
Oak Grove District in Burke County, but this plan was not perfected, 
and the action of the McDowell board relating thereto and contem- 
plated was afterwards rescinded. 

Plaintiffs allege that the Nebo High School is inaccessible to the 
children of Carlysle District, being at a great distance therefrom, with 
a large pond or lake between the two, and that the children of 
the said district are practically deprived of proper school facili- (574) 
ties and advantages, such as the statute provides for them, and 
that by uniting with Oak Grove District in Burke County, adjoining 
the Carlysle District, they will receive proper and adequate school 
privileges. The defendant denics this, and asserts the right to manage 
its own school affairs in its own way, without any of its school districts 
being joined with another district in Burke County. Plaintiffs alleged 
that Carlysle and Nebo districts had different rates of taxation for 
school purposes, but this is denied by defendant, who alleges that 
they are the same, as fixed by the vote of the people in the two dis- 
tricts, acting separately, and this is the fact. 

A temporary restraining order was granted by Judge Webb, return- 
able before Judge Lane, who heard the case upon the pleadings and affi- 
davits and refused to continue the injunction and dismissed the action. 
Plaintiffs excepted and appealed. 


Avery & Ervin and Spainhour & Mull for plaintiffs. 
No counsel for defendant. 


Waker, J., after stating the case: If the plaintiffs had any equity 
in their case it was completely and categorically denied in the answer, 
which denial is fully sustained by the exhibits. We must assume that 
Judge Lane found such facts as would support his judgment, though 
there are no special findings set out in the case on appeal. Bowers v. 
Lumber Co., 152 N.C. 604. While we may review findings of fact in 
such cases, we will not reverse what are apparently the judge’s findings 
with good and sufficient ground for such action by him, but will adopt 
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his view of the facts unless clearly erroneous, and we are unable to 
say that such is the case in this record, but, on the contrary, we concur 
with the judge in this respect, believing that he reached the proper con- 
clusion both as to the facts and the law. The judge evidently found the 
facts to be in accordance with the denials and averments contained in 
the answer, and the affidavits filed before him by the defendant, and 
generally that the board of education of McDowell County had acted 
strictly within the powers and authority conferred upon it by the school 
law as contained in the Consolidated Statutes, chapter entitled ‘“Edu- 
cation,” and in its several articles, especially article 10. The two dis- 
tricts, Nebo and Carlysle, were consolidated into one, known as the 
Nebo District, because of advantages to the school children of the 
higher education provided by the school for advanced pupils situated 
in that part of the consolidated district, formerly Nebo School Tax 
District, and they reserved the schools in what was formerly Carlysle 

District for the primary grades. We would not lightly interfere 
(575) with the judgment and discretion of the local board in such 

matters when it does not appear that the same has been illegally 
exercised or grossly abused, as is the case here. The law has committed 
the control and supervision, the formation of districts, and their con- 
solidation in given cases, to the local boards, and we do not intervene 
in behalf of any one who supposes himself to have been aggrieved by 
their action except upon some clear showing that they are acting con- 
trary to the law, and so far restrain their action only as to keep them 
within the law and the rightful exercise of their povvers. 

The gravamen of the complaint here seems to be that the Nebo 
school is too inconveniently and distantly located, with reference to 
the children in what was formerly Carlysle Distict, to be accessible 
and available to them. But this is one of the matters committed to the 
sound judgment and discretion of the board of education in the new, or 
Nebo District. A similar question was presented ir, Brodnax v. Groom, 
64 N.C. 244, as to taxation and the building of bridges, and the Court 
said in regard to it: “But the power to tax is assumed, and an attempt 
is made to restrain its exercise, ‘except for the necessary expenses of 
the county.’ Who is to decide what are the necessary expenses of a 
county? The county commissioners, to whom are 2onfided the trust of 
regulating all county matters. ‘Repairing and building bridges’ is a part 
of the necessary expenses of a county as much so as keeping the roads 
in order, or making new roads; so the case before us is within the power 
of the county commissioners. How ean this Court undertake to con- 
trol its exercise? Can we say such a bridge does not need repairs; or 
that in building a new bridge near the site of the old bridge it should 
be erected as heretofore, upon posts, so as to be cheap, but warranted 
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to last for some years; or that it is better policy to locate it a mile or 
so above, where the banks are good abutments, and to have stone 
pillars, at a heavier outlay at the start, but such as will insure perm- 
anence and be cheaper in the long run? In short, this Court is not 
capable of controlling the exercise of power on the part of the General 
Assembly, or of the county authorities, and it cannot assume to do so, 
without putting itself in antagonism as well to the General Assembly 
as to the county authorities, and erecting a despotism of five men; 
which is opposed to the fundamental principles of our Government, 
and the usages of all times past. For the exercise of powers conferred 
by the Constitution, the people must rely upon the honesty of the 
members of the General Assembly, and of the persons elected to fill 
places of trust in the several counties. This Court has no power, and is 
not capable if it had the power, of controlling the exercise of power 
conferred by the Constitution, upon the legislative department of the 
Government, or upon the county authorities.” Matters of this 

kind must be left largely to the good judgment and discretion (576) 
of the local authorities, who know far better than we do what 

will best promote the interests of those who have confided the trust to 
them, and to whom they are responsible for its just and proper per- 
formance. 

In Smith v. School Trustees, 141 N.C. 148, relied on by the defen- 
dant for the position that the courts will enjoin local authorities in the 
exercise of their powers, it appears that the wrong imputed to the de- 
fendants in that case was a distinct and direct violation of the law, 
and even of the Constitution, in the management and disposition of 
school funds. They were not exercising merely a lawful discretion, but 
were acting unlawfully and in the application and disbursement of 
school funds, and contrary to a former decision of this Court. Lowery 
v. School Trustees, 140 N.C. 33. 

We should not interfere with the exercise of powers by the local 
school authorities, charged with the duty of providing the necessary 
facilities for the education of the children of the State in their respec- 
tive communities, unless the legal right of some one, who asks for 
relief, is being clearly violated. It does not so appear in this case, but 
the contrary. 

The power and authority of the local school boards are adapted to 
the full and proper performance of the duties imposed upon them, and 
have recently been somewhat enlarged and simplified, and made more 
flexible (Laws of 1921, ch. 179), and we should be careful not unduly 
to restrict these powers, the full exercise of which is so essential to the 
efficient conduct and management of our public schools. 
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Where the schoolhouses shall be placed in the district, and in what 
manner they shall be conducted, are obviously matters which must be 
decided by the school authorities, who have done so in this case. They 
had the right to consolidate the two districts, Carlysle and Nebo, into 
one district, both districts having the same rate of taxation, Paschal 
v. Johnson, ante, 129 (110 3.E. 841). The McDowell board could not 
be compelled to consolidate Carlysle District with Oak Grove District, 
which is in Burke County, and it refused to do so, preferring to ad- 
minister the affairs of their schools in their own county, rather than 
have a divided supervision of them. We are without power to reverse 
their decision in this respect, 1t not appearing that the board has acted 
in violation of any law. 

Since the argument of this cause, it has been suggested that certain 
facts exist which, as we think, do not appear in the record, such as the 
bonded indebtedness of Nebo District and the consolidation of Carlysle 
District with the district in Burke County. We cannot consider matters 
not so appearing. We may repeat that the Judgment of the court Js 
presumed to be correct, and it is incumbent upon the appellant to show 

error, if any exists, and whether we act on the presumption or 
(577) upon the-evidence, and our view of the facts based upon the 

evidence, which agrees with that of the learned judge, we reach 
same conclusion that there was no error in the judgment of the court as 
to the injunction. We cannot assume or infer facts to exist, except as 
they appear clearly in the record. 

The case really presents the single question, whether upon the facts 
as they appear we should undertake to review the action of the board 
of education of McDowell County, which has done nothing more than 
exercise its rightful authority under the statute. It 1s clear that we 
should decline to do so, in any admissible view of <he case. 

The decision of the judge as to the continuance of the injunction to 
the final hearing is in accordance with the facts as they now appear, 
and the law, as we understand them, but he should not have dismissed 
the action, as the merits of the action and how it shall be finally deter- 
mined were not before him, and not before us at this time, plaintiff be- 
ing entitled to be heard upon the issues raised by the pleadings at the 
final trial of the case. Moore v. Monument Co., 166 N.C. 212; R. R. v. 
Mining Co., 117 N.C. 191; Crawford v. Pearson, 116 N.C. 718. 

The judgment should therefore be modified, as there was no error 
in refusing to continue the injunction, but there was error in dis- 
missing the action, and, as thus modified, it is affirmed. Costs of this 
Court equally divided between the parties. 

Modified and affirmed. 
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Stacy, J., not sitting. 


Cited: Peters v. Hwy. Comm., 184 N.C. 32; Owen v. Bd. of Ed., 
184 N.C. 268; School Comm. v. Bd. of Ed., 186 N.C. 648; MclInnish v. 
Bd. of Ed., 187 N.C. 495; Bd. of Ed. v. Forrest, 190 N.C. 756; Day v. 
Commissioners, 191 N.C. 781; Angelo v. Winston-Salem, 193 N.C. 218; 
Wall v. Trust Co., 201 N.C. 825; Moore v. Bd. of Ed., 212 N.C. 503; 
Messer v. Smathers, 213 N.C. 189; Gore v. Columbus County, 232 N.C. 
640; Kistler v. Bd. of Ed., 232 N.C. 404; Edwards v. Bd. of Ed., 235 
N.C. 350; School District Comm. v. Bd. of Ed., 236 N.C. 218; Brown 
v. Candler, 236 N.C. 580. 





H. D. BAKER vy. CARR LUMBER COMPANY. 
(Filed 24 May, 1922.) 


1. Appeal and Error—Parties—Nonsuit—Partnership—Fragmentary Ap- 
peal. 

Where the Superior Court judge has ruled upon the trial of the case that 
certain other parties were necessary for the prosecution of the action on 
the ground that they had an interest in the subject-matter as partners, and 
that the cause could not proceed without them, the ruling strikes to the 
foundation of the plaintiff's cause of action, and he may take a voluntary 
nonsuit and appeal without valid cbjection that his appeal should be dis- 
missed as fragmentary. 


2. Same — Railroads — Timber—Right of Way—Contracts—Cutting and 
Delivering Timber. 

The defendant railway company obtained a right of way through plain- 
tiffs timbered lands, inaccessible to railway transportation, upon part con- 
sideration that the defendant would build the road and transport the plain- 
tiff’s timber at a certain price per carload. The defendant commenced to 
build the road and notified the plaintiff to have his timber hauled to the 
right of way, and the plaintiff then contracted with another to do the cut- 
ting and hauling upon consideration of advancements, and a certain part 
of the proceeds of the sale of the timber, without assigning any of his rights 
under the contract he had made with the defendant railroad company: 
Held, error for the trial judge to hold that the contractor for the cutting 
and hauling the timber was a partner in the contract sued on, and this 
ruling striking to the root of the plaintiff's alleged cause, he was within his 
right in taking a voluntary nonsuit and appealing from the ruling of the 
trial court. 


AppeaL by plaintifi from McElroy, J., at December Term, 
1921, of BUNCOMBE. (578) 
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This is an action brought to recover damages for a breach of 
contract. The parties do not differ materially as to the terms of the 
two contracts involved; and, therefore, the following statement of the 
material facts will suffice to present fully the point raised by the ex- 
ception: “On or about 1 October, 1919, plaintiff entered into a contract 
with the defendant, whereby he agreed to sell defendant a right of way 
for its railroad through plaintifft’s land in Henderson County for the 
sum of $100 cash and the further consideration that defendant would 
furnish plaintiff sufficient cars for loading and transporting all his lum- 
ber and wood located on said tract of land from any point on said rail- 
road where it passed through plaintiff’s land to the junction point of 
defendant’s said railroad with the line of the Southern Railway Com- 
pany, and to transport said cars of lumber and wood from said points 
on said land to said junction point of said Southern Railway Company 
at the price of $10 for each car so transported.” The plaintiff complied 
with his part of the contract, and defendant ccmmenced grading its 
right of way through plaintiff’s land in October, 1919, and at that time 
defendant notified plaintiff to cut and place his wood and lumber along 
the right of way, and that the railroad would be :n operation and suffi- 
cient cars would be furnished plaintiff for loading and transporting his 
wood and timber by 1 June, 1920. The construction work was abandoned 
by defendant in the spring of 1920, “and they have done nothing since 
about laying down the rails.” On 2 February, 1920, plaintiff entered into 
a contract with E. Penland and B. Penland, under which the Penlands 
were to cut, haul, and deliver to the siding of the railroad all timber, 
wood, etc., and as compensation were “to have one-half of all proceeds 
from wood, cross-ties, tan bark, acid wood, dogwood, and hickory.” The 
contract also provided that plaintiff should make certain advancements 
in money to the Penlands, and that plaintiff should be reimbursed out 
of their part of the proceeds from sales. The plaintiff built a house and 
advanced about $800 to the Penlands, and a large amount of wood and 

timber was cut, hauled, and stacked on defendant’s right of 
(579) way, and the Penlands continued to comply with their contract 

with plaintiff until 1t was definitely learned that the railroad 
would not be built. The wood and timber that was cut and placed at 
the railroad right of way, and that cut and left in the woods, and the 
wood still standing, was of little value without a railroad, on account 
of the cost of transporting and the lack of means of transportation, and 
plaintiff was thereby greatly damaged. 

At the close of all the evidence the court held that E. Penland and 
B. Penland were partners with plaintiff in the logging contract, and that 
the Penlands were necessary and indispensable parties in the pending 
case, involving a breach of another and distinct contract between plain- 
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tiff and defendant, “and that in no view of the case could plaintiff re- 
cover as an individual, and that the court would charge the jury to that 
effect.” The plaintiff never transferred or assigned any interest in the 
contract with defendant to either of the Penlands, and there was no 
evidence that the Penlands ever had any connection with or interest in 
the contract involved in this action. 

Upon the intimation of its opinion by the court, as above set forth, 
and in deference thereto, and reserving its exception, the plaintiff sub- 
mitted to a nonsuit and appealed. 


W. G. Fortune and Mark W. Brown for plaintiff. 
Martin, Rollins & Wright for defendant. 


Waker, J. The plaintiff was not bound to submit absolutely to 
the judge’s ruling, but could except thereto and take a nonsuit, as he 
did, for he could not have recovered, under the judge’s view of the 
case. It is not a case, therefore, wherein there is ground left upon which 
plaintiff might have succeeded in his action, the judge's ruling having 
“eut up his case by the roots.” The procedure he adopted was the only 
one to which he could safely resort and save his rights. 

It appears in this case that the two contracts, the one with the de- 
fendant and the other with the Penlands, were made at different times, 
the former having been made on 1 October, 1919, and the latter on 2 
February, 1920. On their face they have no legal connection with each 
other. The contract with the defendant was made for the plaintift’s 
benefit, and not for that of the Penlands, the contract with them not 
being in existence at the time the other contract of 1 October, 1919, was 
made, and there has been no assignment of any interest in the contract 
by the plaintiff to the Penlands. Even if it be true that the contract 
of February, 1920, created a partnership between plaintiff and the Pen- 
lands, it related only to the particular transactions referred to in the 
contract. It is very certain that the defendant Carr Lumber 
Company did not enter into any such contract, and was not a (580) 
party thereto, as its contract with the plaintiff related to a sepa- 
rate and distinct matter, and the principles of Jaw applicable to the two 
contracts are not the same, nor 1s the same rule of damages applicable 
to both. The Penlands eannot sue on the contract with the lumber com- 
pany, for it has made no contract with them. They are not parties or 
privies to it, nor has the contract, or anv part of it, been assigned to 
them, nor was it made for their benefit. If there has been a breach of 
it, the damages would go to the plaintiff. The action, therefore, must 
be confined to the parties named in the contract (Whitehead v. Red- 
dick, 34 N.C. 95; Hardy v. Wilhams, 31 N.C. 177), not only because 
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they are the only parties named therein, but because they are also the 
real parties in interest. We cannot change a contract, so as to give an- 
other a right or interest in the contract, which it does not confer, but 
must enforce it as we find it to be, and as the parties have made it in 
their agreement. Norment v. Johnston, 32 N.C. 89. Referring to that 
case, Judge Battle said in Joyner v. Pool, 49 N.C. 2938, at p. 295: “The 
case of Norment v. Johnston, 32 N.C. 89, which is the only authority 
referred to and relied upon by the counsel for the plaintiffs, does not, 
in our estimation, aid their case. The principle therein decided was that 
one partner could not by a contract with another person charge what 
was known to be his individual debt to that person, upon the firm, 
without the consent of the other members of the firm. Surely that does 
not prove that an individual party to a contract can convert that con- 
tract into one with a firm, without the consent, and to the prejudice, of 
the other party.” A contract is made only by consent or agreement of 
the parties to it (Norment v. Johnston, supra), and there is nothing 
here to take this case out of the rule. “There can be no contract in the 
true sense, that is, as distinguished from quasi or constructive contracts, 
in the absence of the element of agreement, or mutual assent of the 
parties. This, above all others, perhaps, is an essential element of every 
contract.” 9 Cyc., 245. The two contracts are therefore separate and 
distinct, not having the same parties or the same subject-matter. The 
opinion expressed by the court was not well founded, and was an erro- 
neous view of the case. 
The nonsuit is set aside, and a new trial ordered. 
New trial. 


Cited: Building Co. v. Greensboro, 190 N.C. 504. 





(581) 


SARAH A. LYMAN, W. W. LYMAN anp OTHERS, EX ParTE vy. SOUTHERN 
COAL COMPANY. 


(Filed 24 May, 1922.) 


1. Partition — Sales for Division — Commissioners—-Contracts of Sale— 
Purchasers—Wrong Reports——Motion in Cause—Statutes. 


A commissioner appointed for the sale of land in proceedings for parti- 
tion, after confirmation of sale to a private purchaser, filed a petition in 
the cause after notice alleging in effect that in addition to the purchase 
price he had reported, the purchaser had agreed to pay a larger sum to in- 


N.C] SPRING TERM, 1922. 623 





LYMAN v. CoAL Co. 





clude his commission, etc., and had paid only the smaller sum, reported and 
confirmed, and refused to pay the balance as agreed after having received 
the deed from the clerk’s office, where it had been deposited: Held, upon 
demurrer, the allegations of the petition must be considered as true, and it 
was reversible error for the trial judge to sustain the demurrer, and not 
require an answer to be filed to set the matter at issue for the purpose of 
proceeding to determine the controversy. C.S. 621. 


2. Same—Judgments—Imposition on the Courts. 


Where the commissioner for the private sale of lands for division has 
withheld from the knowledge of the court the actual price the purchaser 
has agreed to pay, and reported a lesser sum, which the court has con- 
firmed by final judgment, it is an imposition on the court, and will not 
conelude it wrom reopening the case on the petition of the commissioner in 
the cause, after notice, and affording the proper relief. 


3. Partition—Sales for Division—Comniissioners—Commissions—Agrce- 
ment of Parties——Courts—Reports. 

The court will net permit the commissioner and parties in interest in pro- 
ecedings to sell land for division among tenants in common, to fix among 
themseives without its knowledge the compensation of the commissioner, 
especially where the interests of minors are involved, and impose upon the 
court by the commissioner's reporting the purchase price in a net sum after 
deducting the agreed commissions, it being within the province of the court 
to allow such commissions as it may deem right and proper, and pass upon 
the sufficiency of the purchase price of the lands with all the facts before it, 


APPEAL by petitioners from McElroy, J., 21 December, 1921, from 
BUNCOMBE, 

This is a petition in the above entitled cause, it being a proceeding 
before the clerk of the Superior Court for partition, in the following 
terms: 

The petition alleges that William W. Lyman, the father of the peti- 
tioner, W. W. Lyman, Jr., owned the land mentioned in the petition 
since the death of his father, on 18 December, 1893. From that date 
till W. W. Lyman’s death, on 7 February, 1921, he having always been 
a resident of California, his brother, the petitioner, A. J. Lyman, had 
looked after his interests in regard to the property, paying the taxes, 
etc., conducting a large amount of correspondence, etc., for which he had 
recelved no compensation. On the death of W. W. Lyman the 
property descended to the petitioners, W. W. Lyman, Jr., a son, (582) 
and the petitioners, Theodore B., et al., children of a deceased 
son, Theodore B. Lyman, subject to the dower of his widow, the peti- 
tioner, Sarah A. Lyman. On 15 July, 1921, the petitioners (other than 
A. J. Lyman), the widow and heirs of W. W. Lyman, filed their peti- 
tion with the clerk of the Superior Court of Buncombe County for a 
sale of the property for partition. The petitioner, Sarah A. Lyman, 
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the widow, was over 80 years of age, and the children of Theodore B. 
Lyman, deceased, were under age, and W. W. Lyrnan, Jr., who was 36 
years of age, was the only one of the owners of said property who was 
of sufficient business experience to transact business in regard thereto. 
He and A. J. Lyman conducted the correspondence stated in the peti- 
tion, from which it appears that W. W. Lyman, Jr., on behalf of him- 
self and his coowners, agreed to receive net for the property $21,000, 
and to allow A. J. Lyman, in view of the long period of gratuitous 
service rendered by him to his brother, as above stated, $2,000 of the 
$23,500 hereinafter mentioned, A. J. Lyman agreeing not to deduct any 
part of the $21,000 for his compensation. A. J. Lyman secured the as- 
sistance of J. C. Penland, a real estate broker, agreeing to pay Penland 
$500; and as a result of their codperation the appellee, the Southern 
Coal Company, offered by letter to pay $23,500 for the property, ‘“$5,- 
500 to be paid on the delivery of the deed, the remainder of the pur- 
chase price to be paid in three equal installments of $6,000 each, evi- 
denced by notes.” Thereupon A. J. Lyman, on 23 August, 1921, wrote 
W. W. Lyman, Jr., advising him that he had “got the coal people up 
to $23,000” for the lots, and saying that, “In view of my marked suc- 
cess in securing this fine figure, I want you to allow me $2,000 as com- 
pensation, which I feel is but fair and just. Had I closed for the $21,- 
000 you would have received less than $20,000.’ To which W. W. 
Lyman, Jr., replied, on 14 September, 1921, “We have agreed to accept 
your figure for the commission. Your proposition is not beyond reason.” 
It will be observed that A. J. Lyman in his letter stated $28,000 as the 
purchase price, instead of $23,500. The reason for doing this was that 
he regarded the agreement between him and Penland as to the $500 
as personal, and therefore did not think it necessary to go into an ex- 
planation of that in his correspondence with W. W. Lyman, Jr. As 
to the latter, the proposition was correctly stated in A. J. Lyman’s 
letter to him, that is, that the purchase price would be $23,000, out of 
which the owners, represented by W. W. Lyman, Jr., agreed to pay him 
$2,000. This $500 the coal company has paid (to Penland), in addition 
to the $21,000 mentioned in the decree of sale. Thereupon A. J. Lyman 
reported to the Superior Court that he had received an offer of $21,000 

for the property, $3,000 of said $21,000 to be paid in cash, the 
(583) balance in equal mstallments of $6,000 each, it being his under- 

standing that the additional $2,500 to be paid by the Southern 
Coal Company would be paid by it to him, and that he would receive 
$2,000 of it for himself, pursuant to his agreement to that effect with 
W. W. Lyman, Jr., and the other $500 he would ».ay to Penland, not 
intending, as has heretofore been stated, to ask for any allowance for 
his services as commissioner out of the $21,000. Te clerk, on 23 Sep- 
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tember, 1921, made a decree authorizing A. J. Lyman, as commissioner, 
“to sell said lots at private sale for not less than said sum ($21,000) on 
the terms stated in his report.” The Southern Coal Company was not 
named as the prospective purchaser either in the report of A. J. Lyman, 
commissioner, or in the decree of sale just mentioned. The decree of sale 
provided that, “Upon the payment into office of the clerk of this court 
of the cash payment of $3,000, and the execution by the purchaser of 
notes for the deferred payments, and a deed in trust in form satisfac- 
tory to the commissioner, and said clerk securing the payment of said 
notes, the commissioner aforesaid is hereby authorized to execute a 
deed conveying said property to the purchaser in fee simple. And this 
proceeding is retained for further directions.” 

A. J. Lyman, as commissioner, then executed a deed, 26 October, 
1921, conveying the property to the Southern Coal Company, who paid 
to the clerk of the court $2,500, and A. J. Lyman also paid to the 
clerk the $500 which he received from the coal company with its letter 
of 28 August, 1921, and the coal company deposited with the clerk its 
notes for $18,000. The manner by which this deed came into the pos- 
session of the Southern Coal Company is stated in paragraphs 12, 18, 
and 14 of the petition, as follows: 


“12, It was not the intention of the said A. J. Lyman to deliver 
the said deed until the Southern Coal Company had paid in cash, in 
addition to said $500, the further sum of $5,000, $3,000 of which was 
to be paid to the clerk and the other $2,500 to A. J. Lyman, $500 of 
the same to be paid to J. C. Penland and $2,000 to himself, as herein- 
before set forth. 

“13. That when the said A. J. Lyman tendered the deed to the 
party who was acting in the matter as attorney for the Southern Coal 
Company, the latter informed A. J. Lyman that the matter could not 
be closed because of the absence of Bernard Elias, the secretary of the 
Southern Coal Company, and suggested that Lyman deposit the deed 
with the elerk, who would deliver the same to the Southern Coal Com- 
pany upon its compliance with the said decree. 

“14. A.J. Lyman complied with this suggestion, and left the deed 
with the clerk, and thereafter the Southern Coal Company received 
the deed from the clerk.” 


The coal company, having thus secured possession of the 
deed. refused to pay the additional $2,500 — which would make (584) 
the $5,500 to be paid on the delivery of the deed, according to 
their agreement—but it did, after thus getting possession of the deed, 
pay, on 8 November, 1921, $250 to Penland, and later paid Penland 
an additional $250, but it has refused to pay the additional $2,000 
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which it is necessary for it to pay in order to comply with its agree- 
ment for the payment of “$5,500 to be paid on the delivery of the 
deed.” The owners of the property, in consequence of this refusal on the 
part of the coal company, on 7 December, 1921, filed their petition in 
which they set forth the facts and asked the court “to make such order 
herein as may be according to justice and right, and that the unpaid 
part, to wit, $2,250, of the $5,500 to be paid on the delivery of the deed 
be paid as the court may direct by the Southern Coal Company either 
to A. J. Lyman, or else into the office of the clerk of the court for the 
benefit of the owners of said real estate; and that said real estate be 
charged with a lien for the payment thereof, with interest from 26 
October, 1921, and be sold by decree of this court if said sum be not 
paid”; $250 was paid to Penland by the coal cormpany after the filing 
of this petition. 

The agreement between the parties as to the sale and the division of 
the proceeds was not reported to the court or known to it, and it was 
kept in ignorance of it. 

The Southern Coal Company, by leave of the court, entered a spe- 
cial appearance, and moved to dismiss the petition upon several grounds 
stated in the written motion. 

The clerk allowed the motion, and dismissed the petition, whereupon 
the petitioners appealed to the court in term, which affirmed the judg- 
ment of the clerk, the material part of the judgmeat being as follows: 


“1. That the said A. J. Lyman agreed with the parties who owned 
the real estate mentioned in the record that he would not ask for any 
commission for his services as commissioner out of the $21,000 men- 
tioned in the said petition—-see paragraphs 9 and 10 thereof—and the 
entire $21,000 goes to the owners of the real estate mentioned in said 
petition. Unless the Southern Coal Company is required to pay the 
additional $2,500, as prayed for in said petition, said A. J. Lyman will 
get no compensation for his services herein as commissioner. No part of 
the $3,000 (part of said $21,000) already paid ky the Southern Coal 
Company has been paid to A. J. Lyman, nor has any order been made 
by the court for the payment of any part thereof to him, and A. J. Ly- 
man does not intend to ask the court to allow him any part of said $21,- 
000, it being understood between him and W. W. Lyman, Jr., the latter 
acting in behalf of himself and his codwners of said real estate, as shown 

by the correspondence set forth in said petition, that none of 
(585) the $21,000 would be used for the payment to A. J. Lyman of 
any commission. 

“2. That the Southern Coal Company has, since 8 November, 
1921, paid to J. C. Penland $250, in addition to the $250 paid by it 
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to said Penland, as stated in paragraph 6 of the petition, herein veri- 
fied 7 December, 1921. 


“Upon consideration of the record, and on the facts therein appear- 
ing and herein found, the motion of the Southern Coal Company to 
dismiss the petition, verified 7 December, 1921, is sustained, and the 
clerk’s order of 20 December, 1921, in that behalf is hereby affirmed.” 

The petitioners duly excepted and appealed to this Court. 


F. W. Thomas for plaintiffs. 
J. W. Haynes for defendant. 


WALKER, J., after stating the case: There was error in dismissing 
the proceeding, upon the special appearance. The court should have 
ordered the money to be paid into court, or to the commissioner ap- 
pointed to make the sale, unless the petition was answered and the alle- 
gations thereof denied, which the respondents may now be allowed by 
the court to do. When the facts are ascertained in some way, according 
to the course and practice of the court, the latter may then proceed to 
declare the rights of the partics and enter judgment accordingly. If 
the bid for the land at the sale was $23,500, the purchaser was liable 
for that amount upon a confirmation of the sale, the question of com- 
missions for making the sale being one for the court and not for the 
parties to determine. The court, speaking of the summary remedy 
against purchasers at public sales, under the statute (Rev. Code, ch. 
31, sec. 129), said in Ex parte Cotten, 62 N.C. 81: “The Declaration 
of Rights provides that in all controversies at law respecting property, 
the ancient mode of trial by jury is one of the best securities of the 
people, and ought to remain sacred and inviolable. What controversy 
did the petitioner have which he had the right to have determined by 
a jury? In a proper proceeding for the purpose, the court of equity had 
ordered the sale of property, and he became the purchaser at a certain 
price, and promised to pay the amount at a given day. He failed to 
pay, and the court had the power to attach him for a contempt for not 
paving. The proceedings of the court could be obstructed without end 
if, in attempting to enforce its judgments and decrees, the person 
against whom they are to be enforced could stop the proceedings until 
he could make up a controversy with the court, and have it tried by 
a jury. So, in this case, certain persons sought the aid of the court of 
equity to sell their property; the court ordered the sale, and the pe- 
titioner bought, and now seeks to stay the proceedings of the court of 
equity in that case until another suit can be instituted against 
him, in which a jury can determine whether he ought to pay. (586) 
The constitutional provision was certainly never intended to 
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apply to a case like this. As a substitute for an attachment by which 
a court of equity can enforce all its decrees, a milder remedy is pro- 
vided in the aforesaid statute, by notice and judgment on motion. 
And that statute is not unconstitutional.” The provision of the Rev. 
Code, cited above, has been brought forward in the Code (sec. 941), in 
the Revisal of 1905 (sec. 1524), and in Consolidated Statutes (sec. 
621). Lackey v. Pearson, 101 N.C. 651, where Chief Justice Smith dis- 
cusses very fully the procedure in such cases, citing Ex parte Cotten, 
supra; Lord v. Meroney, 79 N.C. 14, and other cases. Hudson v. Coble, 
97 N.C. 260, where the same Chief Justice again states the proper 
practice, citing Rogers v. Holt, 62 N.C. 108; Singletary v. Whitaker, 
ibid, 77; Ex parte Cotten, supra; Council v. Rivers, 65 N.C. 54, and 
he then says: “These cases assert the power of the court of equity, 
upon petition for the sale of land for the benefit of infants, to com- 
pel the purchaser by orders made in the cause to perform specifically 
his contract of purchase.” He further says: “The orderly mode of pro- 
ceeding was for the court to accept the bid of Coffield and Barnhill, 
by confirming the contract of sale, and then, upon the matter set out 
in the report, to enter a rule against them to show cause why they 
should not be required to comply with the terms of sale.” The court 
then proceeds to suggest, with reference to the correct procedure, that 
the purchasers may be decreed, (1) to specifically perform their con- 
tract; or (2) the land may be ordered to be sold and the purchaser 
released; or (8) without releasing the purchaser, such second sale 
may be directed, the purchasers undertaking, as a condition precedent 
to such order, to pay the additional costs and make good any deficiency 
produced thereby, citing Council v. Rivers, 65 N.C. 54. The Court, in 
Hudson v. Coble, supra, closes with this language: “The form of the 
present proceedings is essentially equitable, anc. must involve, when 
necessary to accomplish its purpose, the exercise of similar powers. It 
could never have been intended by the Legislature to confer the juris- 
diction and leave the court without the means of making it effectual 
and complete. The application is in the Superior Court, the clerk exer- 
cises jurisdiction, and any question of law or fact may be referred to 
the judge or jury. There is no impediment suggested in the way of the 
exercise of all the functions pertinent to the case, and to a full and 
final determination.” 24 Cye, 52 and 33. 

But counsel for respondents, while conceding this to be the general 
rule here and elsewhere, contend that there was a final judgment in 
this case; and, therefore, the remedy ordinarily available by motion 
in the pending cause is not open to petitioners. The answer to the 

position is that even though the judgment was final, the allega- 
(587) tions here are that the court was imposec! upon, and important 
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knowledge of the facts, as to the amount of the bid at the sale 
and as to certain transactions relating to it, were withheld from the 
court, and that it was deceived thereby, and induced to enter a judg- 
ment which it would not have rendered if it had possessed proper and 
requisite information of the facts and circumstances of the sale, which 
was wrongfully suppressed. Whether this is so or not must be ascer- 
tained by the court when an answer is filed, raismg material issues, 
But until this is done, we must assume the facts to be as alleged in 
the petition, there being no answer, but merely a motion to dismiss 
the proceeding, which requires us to consider the facts, as alleged, to 
be established, at least for the present, and for the purpose of deciding 
upon the motion. This being so, the case is brought directly within the 
principles stated in Roberts v. Pratt, 152 N.C. 731; Massie v. Hanie, 
165 N.C. 174, and Moody v. Wike, 170 N.C. 541. It was held in Roberts 
v. Pratt, supra: “While it is very generally recognized that a final 
judgment ean only be impeached for fraud by means of an inde- 
pendent action, this position does not necessarily prevail when a judg- 
ment has been procured by imposition on the court as to the rendition, 
or where it has been entered contrary to the course and practice of the 
court. In such case, relief may ordinarily be obtained by motion in 
the cause, and this procedure, as a rule, is proper and allowable in all 
cases where courts of the common law would correct their judgments 
by writs of error coram nobis or coram vobis; and this is especially 
true under our present system, combining legal and cquitable pro- 
cedure in one and the same jurisdiction.” The question is fully dis- 
cussed by Justice Hoke in the Roberts case, supra, and in Massie v., 
Hame, supra, and further consideration of it we deem to be unneces- 
sary. 

If the facts are, as set out in the petition, and upon the motion to 
dismiss, in the nature of a demurrer, we must so hold, the petitioners 
have proceeded properly, and are entitled to be heard, and to have 
the court ascertain the facts by some appropriate procedure, and pass 
upon the rights of the parties. 

We can never lend our approval to a practice by which parties stip- 
ulate as to the distribution of the proceeds of a judicial sale, affecting 
their own interests and for their own benefit, without the full knowl- 
edge and consent of the court. The facts must be disclosed in the re- 
port and submitted to the court, for its approval in proper cases. There 
are infants in this case whose rights may be seriously affected and 
prejudiced by such an agreement, and their interests must be pro- 
tected. What was done in this particular matter may have been caused 
by ignorance of the law and of correct legal procedure, but the fact 
still remains that according to the allegations of the petitioners, the 
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court was deprived of that knowledge of the transaction to 
(588) which it was entitled, and that it acted, and passed the decree, 

because of it, or, at least, without being aware of the agreement 
between the parties, or of any of its terms. 

It may be that the facts will appear to be quite different from those 
alleged by petitioners, but however this may be, they are entitled to 
relief, and to substantial rehef if they are successful in establishing 
their case. 

The judgment will be set aside and further proceedings had in the 
court below, as indicated. 

Reversed. 


Cited: State v. Gant, 201 N.C, 222. 





(589) 
POOLE & BLUE, Inc. v. J. F. THOMPSON er At. 
(Filed 24 May, 1922.) 


1. Wills—HFstates—Contingent Remainders—Vesting of Title. 


A devise of land to the wife for life, and at her death or remarriage 
to be equally divided between certain of their children, “provided they 
have arrived at the age of twenty-one years, or if any of my children have 
married and died, leaving surviving a child or children, it or they to have 
that portion which would have fallen to its mother or father had she or he 
been living”: Held, the effect of the devise was to pass the property to the 
wife for life, or until her remarriage, with contingent remainder to their 
children or the children of such of them as may have died prior to the 
vesting of the estate which would take effect at the death or remarriage 
of the wife. 


2. Same—~Deeds and Conveyances, 


This being the nature of the estate or interest, the deed of the wife and 
their children prior to the time of the vesting of the estate or interests, 
would not convey a good title: for if a child shoulcl die before the vesting 
of the estate or interests, leaving children, such children would take di- 
rectly from the testator, and their estate or interest would not pass by the 
deed. 


8. Estates—Contingent Remainders—Statutes—Sales—Proceeds. 


It was not the purpose of C.S. 1744, authorizing a sale of land in certain 
instances whenever there is a vested interest in the same, with a contin- 
gent remainder over to persons who are not in being, or when the contin- 
gency has not yet happened which will determine whom the remaindermen 
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are, to destroy the interest of the remote contingent remaindermen, but to 
enable the present owners to sell the property and make a good title to the 
same, and to require that the proceeds be beld as a fund, subject to the 
claims of persons who may ultimately be entitled thereto, and safeguard 
their rights in all respects. 


4, Same—Actions—~Proceedings—Parties——Guardian ad Litem. 

Where lands are affected with a contingent interest in remainder, not 
determinable during the life of the tenant for life, the holder of the vested 
interest and those in immediate remainder may proceed to have the lands 
sold under the provisions of C.S8. 1744, and have those remotely interested 
represented by guardian ad litem for the protection of their interests; and 
where it is made to appear that the interest of all parties require, or will 
be materially enhanced by it, the court may order a sale of the property, 
or any part thereof, for reinvestment, either in purchasing or improving 
real estate, etc., or invested temporarily to be held under the same con- 
tingencies in like manner as the property ordered to be sold. 


5. Same-—Private Sales—Public Sales. 

Where the sale of land affected with remote contingent interests not as- 
certainable at the time, comes within the provisions of C.S. 1744, the court 
having jurisdiction may order the property disposed of either at a public 
or private sale, when it is shown that, as to the one or the other, the best 
interests of the parties will be promoted, subject always to the approval of 
the court. 


6. Same—Confirming Invalid Sales—Judgment. 


Where the present owners of land for life and in remainder have at- 
tempted to convey a fee-Simple title to lands affected with remote contin- 
gent interests, without resorting to the proceedings allowed by C.S. 1744, 
which were applicable to the transactions, and thereafter these proceed- 
ings are properly brought, having the guardian ad litem appointed, as re- 
quired, and the petition filed sets forth the sale previously made, the en- 
tire investment realized and held from the proceeds thereof, and subjects 
such investments and their ownership and control to the orders and judg- 
ment of the court in the cause, and allege and show that the sale was for 
the full value of the property, highly advantageous to all parties in interest, 
and that in fact it was necessary owing to liens for taxes, assessments, 
etc., on the land: Held, the court having jurisdiction of the parties and 
the property Imay enter a valid judgment confirming and authorizing the 
sale, and directing that the fund be properly safeguarded and invested, and 
the remote contingent interests safeguarded as the statute requires. 


7. Estates — Contingent Remainders — Statutes — Sales —-Bond—Appeal 
and Error. 


In all cases where property affected with unascertainable contingent re- 
mainders is ordered sold under the provisions of C.S. 1744, it is now re- 
quired by the amendatory act of 1919, chapters 17 and 259, that a bond be 
given to assure the safety of the funds arising from the sale; but where 
this is omitted from a judgment otherwise regular, it will not affect the 
title conveyed, though the decree should be modified in that respect by 
proper steps taken in the Superior Court. 


632 IN THE SUPREME COURT. [188 
Poole v. THOMPSON. 


APPEAL by plaintiffs from Webb, J., at December Term, 1921, of 
GUILFORD. 

Civil action, tried on pleadings and the admissions of the parties in 
the cause, a jury trial having been formally waived. The action is 
instituted to enforce an agreement entered into between plaintiff and 
defendants concerning the sale of certain lands by defendants to plain- 
tiff and a restoration of part of the purchase price to plaintiff, and on 
the hearing it was properly made to appear that B. J. Fisher, form- 

erly of Asheboro, N. C., died on 15 April, 1908, owning at the 
(590) time valuable real estate situated in Greensboro, N. C., and also 

in England, and leaving him surviving as 2ls devisees and heirs 
at law his widow and their four infant children, Olivia Maude, Elsie 
May, William Randolph, and Millicent Rosa, and also a daughter in 
England by a former wife, Lillian Brenda Fisher. That in said will, 
duly admitted to probate and recorded, said teszator disposed of the 
said real estate, including the property in controversy, as follows: 


“2. I give, devise, and bequeath to my daughter, Lillian Brenda 
Fisher, of Chester House, Wellingboro, Northampton, England, all my 
property of all kinds and description in Great Britain, in fee simple 
absolutely. 

“3. I give, devise, and bequeath to my beloved wife, Isabella Fisher, 
all my property on America, both real and personal, to her use and 
disposal all moneys accruing annually, to use and enjoy the same dur- 
ing her life, if she shall so long continue my widow, and from and after 
her decease, or second marriage (whichever shall first happen), all her 
interest in my estate shall cease and be forever lost. 

“4, At the death or remarriage of my wife, Isabella Fisher, my will 
and desire is that all my property in America be divided equally be- 
tween my children, to wit, Olivia Maude, Elsie May, William Ran- 
dolph Grover, Millicent Rosa, provided they have arrived at the age 
of 21 years, or if any of my said children have married and died, leav- 
ing surviving a child or children, it or they have that portion which 
would have fallen to its mother or father (as the case may be), had 
he or she been living. | 

‘5. In the event of the death of my wife, as aforesaid, before the 
children arrive at the age of 21 years, then the whole of my property is 
to go into the hands of my executor hereinafter named, and he shall 
collect all moneys and interest, and shall expend them for the use and 
benefit of my children as aforesaid, who are under the age of 21 years, 
but shall hand over to those over the age of 21 years that division to 
which they are entitled of annual interest. 
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“6. All moneys not applying or necessary to be spent for my child- 
ren under 21 years to be invested in United States Government securi- 
ties for all my said children, and when all have arrived at the age of 
21, then this general fund and all other properties to be divided be- 
tween my said children, and by themselves, so that each shall have an 
equal share of my estate.” 


That on or about 5 December, 1909, Elsie May Fisher, one of the 
children above mentioned, diced, a minor without issue, or ever having 
married. That later, in 1914, under the terms of said will and by order 
of court in a pending cause, the property and the control and manage- 
ment of the same was turned over to Isabella Fisher, adminis- 
tratrix cum testamento annexo, and Isabella Fisher, individually, (591) 
and Olivia Maude Fisher, and W. R. G. Fisher, the children 
who had then become of age. And thereafter a large indebtedness hav- 
ing accumulated against the property by reason of improvements, 
taxes, assessments, and insurance thereon to the amount of near $50,- 
000. Mrs. Fisher and her three surviving children, including Millicent 
Rosa, who had at that time also come of age, sold a portion of said 
property in Greensboro on the corner of East Market and North Elm 
streets, to the American Exchange National Bank for $185,000, and 
contracted to sell two other pieces of said property, including that now 
in controversy to defendants, for $95,375, receiving a part of purchase 
money in cash and the remainder secured by a first mortgage on the 
property. That these defendants, after subdividing the property, resold 
same to different parties, one lot being sold to L. M. Humphrey at a 
stated price, and a second lot sold to the plaintiff corporation for 
$36,300, plaintiff paying in cash $9,300 of said purchase price and giv- 
ing notes and mortgage for remainder of same, etc. That said Hum- 
phrey, purchaser of one of the lots, having refused to pay on the al- 
leged ground that the vendors holdmg under the deed from Mrs. 
Fisher and children, did not have a good title to the property, defen- 
dants instituted suit to test the question, and same was carried by ap- 
peal to the Supreme Court, and it was held that, for reasons stated in 
the decision, Thompson v. Humphrey, 179 N.C. 44, under the will the 
Fisher children had only a contingent interest in the property, and on 
the facts as there presented, their decd would not convey an inde- 
feasible title. Pending the case, plaintiff and defendants entered into 
the agreement now sued upon and later enlarged to the effect that if 
the Court should hold against the validity of the deed by Mrs. Fisher 
and her children, and defendants were unable to perfect the title offered 
by them, in that case the contract of sale between plaintiff and defen- 
dants should be set aside, the money paid by plaintiffs returned to 
them, and their notes canceled and surrendered. That pending the said 
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suit between defendants and Humphrey, or as soon as the decision in 
the cause was announced, Mrs. Fisher and her surviving children, to- 
gether with the defendants, instituted a civil action under C.S. 1744, to 
obtain a sale of said property from Mrs. Fisher and her children at the 
price of $95,375, on averment that the property wes affected by contin- 
gent interest, that the sale as made was a most desirable and advan- 
tageous one for the estate, and all persons having an interest therein, 
and in said suit Mrs. Fisher as administratrix cum testamento annexo 
of her husband and as an individual, and her three surviving children, 
together with the present defendants, were made plaintiffs, and “the 
unborn children of Olivia Maude Fisher, Willian Randolph Fisher, 

and Millicent Rosa Fisher, and all others having contingent in- 
(592) terest in the estate,” were described as defendants, and on pe- 

tition and inquiry duly instituted, Mr. O. C. Cox was regularly 
appointed guardian ad litem, representing all persons having contingent 
remainders or other contingent interest in the property under said 
will, ete. In the petition Mrs. Fisher, as administvatrix and as an in- 
dividual, and her children, bring inta court all the proceeds of the 
sales had by them over and above the amount paid out on the accum- 
ulated debts, which constituted valid liens of the property, describing 
how they are now invested, and submitting such investments and prop- 
erty to the court’s jurisdiction, and pray that the same, as agreed upon 
by them, be carried out and confirmed. The cause having been fully 
heard, the court, at March Term, 1920, his Honor, P. A. McElroy, pre- 
siding, found the facts and entered his judgment as follows: 


NortH CaroLInA — GUILFORD COUNTY, 
March Term, 1920. 





Isabella Fisher, administratrix c. t. a. of B. J. Fisher, deceased, Isabella 
Fisher, individually, Olivia Maude Fisher, William Randolph Fisher, 
Millicent Rosa Fisher, American Exchange National Bank of 
Greensboro, N. C., J. F. Thompson, J. E. Stockwell, G. L. Stanbury, 
and J. E. Faulkner, | 


against 


The unborn children of Olivia Maude Fisher, William Randolph Fisher, 
and Millicent Rosa Fisher, and all other heirs at law or contingent 
remaindermen under the will of B. J. Fisher, deceased. 


It appearing to the court that a petition in the above entitled pro- 
ceedings was filed in this court on 9 March, 1920, and that thereafter 
O. C. Cox, of Greensboro, N. C., was appointed guardian ad litem to 
represent the interest of contingent remaindermen who are not in esse, 
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or who cannot be ascertained; that said guardian ad litem has been 
duly served with summons herein and has filed an answer to sald peti- 
tion; and the court finding from the petition and answer the following 
facts, to wit: 

That B. J. Fisher died in the city of New York, 15 April, 1903, leav- 
ing a last will and testament, copy of which is attached to the peti- 
tion herein, marked “Exhibit A,” and made a part thereof; that said 
last will and testament was duly admitted to probate in the surrogate’s 
court in the State of New York, and thereafter, to wit, on 3 August, 
1903, Isabella Fisher duly qualified and was appointed by said court 
administratrix with the will annexed; that a copy of said last will and 
testament has been duly and regularly admitted to probate or recorded 
in the office of the clerk of the Superior Court of Guilford Coun- 
ty, as provided by law, and letters testamentary, with the will (593) 
annexed, have been duly issued to Isabella Fisher; that said 
last will and testament of B. J. Fisher is recorded in the office of the 
clerk of the Superior Court of Guilford County in Book “G,” page 367; 
that prior to and at the time of his death said B. J. Fisher was the 
owner and in possession of several valuable lots and houses and other 
unimproved real estate in the city of Greensboro, county aforesaid, a 
portion of which is deseribed in the petition; that on 1 February, 1904, 
in an action entitled “Isabella Fisher, administratrix, ef al., versus 
Olivia Maude Fisher et al.,’ A. L. Brooks was appointed receiver and 
commissioner to take charge of the estate of the said B. J. Fisher, de-~ 
ceased, under the control and direction of the court, and that there- 
after said estate was administered by A. L. Brooks, receiver, and C. 
A. Bray, trustee, as will more fully appear from the record of that ac~ 
tion on file in the office of the clerk of the Superior Court of said 
county. 

That Elsie May Fisher died while an infant, on or about 6 Decem- 
ber, 1909, unmarried and without leaving surviving her any child or 
children; that the other three children named in paragraph four of said 
will are petitioners herein, and that none of same have ever married; 
that each of said surviving children is now, and was at the time here- 
inafter mentioned, more than 21 years of age; that during the time 
said C, A. Bray was trustec of said estate he secured an order of court 
permitting him to erect a building upon the lot belonging to said estate 
situated at the corner of North Elm and East Market streets, and 
pursuant to said order said building was erected and an indebtedness 
of $40,000 was incurred by reason thereof, and a deed of trust secur- 
ing said indebtedness was authorized and made a lien upon said prop- 
erty; that both of the pareels of land desembed in the petition had 
small buildings thereon, and were not yielding to petitioner anything 
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like 6 per cent upon the sale price thereof, after the payment of insur- 
ance, taxes, repairs, and other expenses; and Isabella Fisher, Olivia 
Maude Fisher, William R. G. Fisher, and Millicent Rosa Fisher 
found that the estate was being gradually depleted and lessened, and 
after the payment of expenses the income was not sufficient for the 
proper care and maintenance of said Isabella Fisher; and plaintiffs 
were compelled to borrow money from time to time, hypothecating said 
property until at the times hereinafter alleged the total indebtedness 
against the same amounted to $50,000; that at the October Term, 1914, 
of Guilford County Superior Court the court signed an order or judg- 
ment in the action of Isabella Fisher et al. versus Olivia Maude Fisher 
et al., which provided, among other things: “That the said C. A. Bray, 
as trustee, may be relieved of any further responsibility as such trus- 

tee, upon turning over and transferring to Isabella Fisher, ad- 
(594) ministratrix c. t. a. of B. J. Fisher, Isabella Fisher, individually, 

Olivia Maude Fisher, William R. G,. Fisher, and Millicent Rosa 
Fisher, all of said property and effects now in the hands of said trus- 
tees belonging to said estate.” 

That at the March Term, 1915, of said court, the court rendered 
judgment affirming a report of a referee, which referee had held that 
Isabella Fisher was devised a life estate in all the property of B. J. 
Fisher in America, and that Olivia Maude Fisher, William R. G. 
Fisher, and Millicent Rosa Fisher are the owners in fee of said estate, 
subject to the rights in said estate of Isabella Fisher, as will appear 
from the judgment roll in said case; that said Isakella Fisher, and her 
children as aforesaid, and the other plaintiffs herein, believed that the 
said Isabella Fisher owned a life estate in the real estate described in 
the petition, and that Olivia Maude Fisher, William R. G. Fisher, and 
Millicent Rosa Fisher owned the remainder in fee simple as tenants in 
common; that on account of the very small income derived from said 
property, and the inability of said Isabella Fisher and children to im- 
prove or erect larger buildings upon said property, they decided to sell 
said lands and invest the principal in interest-bearing securities; that 
pursuant to said intention, the said parties entered into a contract to 
sell and convey to the American Exchange National Bank for the 
sum of $185,000 that tract or parcel of land in the city of Greensboro, 
said county and State, at the northeast corner of the intersection of 
Elm and Market streets, which is fully described in deed from Isabella 
Fisher et al. to American Exchange National Bank, recorded in the 
office of register of deeds of Guilford County, in Book 298, page 95; 
that on or about 18 July, 1919, said parties contracted to sell and con- 
vey to J. F. Thompson, J. E. Stockwell, G. L. Stansbury, and J. E. 
Faulkner, for the sum of $95,375, the two tracts or parcels of land 
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lying and being in the city of Grecnsboro, on the east side of Elm 
Street, adjoinmg Howard Garner and others, and fully described in 
deeds recorded in Book 827, pages 209 and 260, which deeds were ex- 
ecuted, pursuant to said agreement; that out of the $135,000 received 
from the American Exchange National Bank, Isabella Fisher paid off 
and discharged a deed of trust and other indebtedness against said prop- 
erty in the sum of about $50,000, and of the remainder invested $72,- 
000 in Guilford County bonds, bearing 5 per cent interest, and $18,000 
in Liberty Bonds. 

That said J. F. Thompson and associates paid in cash for the prop- 
erty sold them as aforesaid the sum of $20,875, and executed and de- 
livered to Isabella Fisher and children, a first mortgage deed in the 
sum of $72,500, maturing five years after date, with interest at 6 per 
cent, payable semiannually, which said mortgage is now outstanding 
and in full force; and that the $20,000 aforesaid has been invested as 
follows: $10,000 in Budd Manufacturing Company, Philadel- 
phia; $5,000 in Hiawatha Coal Company, Philadelphia; $1,000 (595) 
in Victory Bonds; $38,000 in Liberty Bonds; $1,000 in Penny 
Corporation, Philadelphia; that the income from the estate of the 
said B. J. Fisher as it is now invested largely exceeds the income de- 
rived from the real estate aforesaid; that the prices received from said 
land upon the sales aforesaid were full and fair, and said sales were for 
the best interest of all parties interested in said property; that after the 
contracts of sale and conveyances as aforesaid, L. M. Humphrey, who 
had contracted to purchase a part of the property bought by J. F. 
Thompson and associates, declined to take deed for same and pay the 
purchase price, alleging that the said property was affected by a con- 
tingent remainder, and thereupon a test suit was brought in the name 
of J. F. Thompson e¢ al. versus L. M. Humphrey, et al., and same was 
earried to the Supreme Court of North Carolina; that, as will be seen 
by reference to the opinion of the Supreme Court in said action, said 
Court held that there are outstanding contingent interests in said prop- 
erty, and that plaintiffs were, or are, the owners of a defeasible fee in 
said property; that the parties hereto are all the persons and parties 
m essé that have any interest, present or prospective, in said land; that 
they desire that the purchasers of said property have a good and inde- 
feasible title to the same; that said contracts, agreements, and sales 
were made for reinvestment. 

That the prices offered and paid are full and fair, and were at the 
time same were entered into; that it is now for the best interest of all 
parties concerned, and especially the devisees and legatees under the 
last will and testament of B. J. Fisher, deceased, that said contracts, 
agreements, and sales be made, confirmed, and approved by this court, 
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and that the proceeds thereof, or purchase money, be invested as pro- 
vided by Revisal of 1905, sec. 1590, and amendments thereto. 

And the court finding these facets to be true, it is now, upon motion, 
ordered, adjudged, and decreed that the sale and conveyance of the 
property, described in paragraph 14 of the petition, to the American 
Exchange National Bank at the price of $135,000 be and the same is 
hereby in all respects approved and confirmed; and that the sale of the 
property, described in paragraph 15 of the petition, to J. F. Thompson, 
J. E. Stockwell, C. L. Stansbury, and J. E. Fau-kner be and the same 
is hereby in all respects confirmed and approved; and that it is for the 
best interest of all persons concerned, and particularly the contingent 
remaindermen and devisees under the will of B. J. Fisher, that said 
property be sold and said proceeds be reinvested as provided by Re- 
visal of 1905, sec. 1590; and to this end Charles A. Hines is hereby 
appointed a commissioner to exccute and deliver deeds conveying to 
the respective purchasers the property described in the petition, abso- 

lutely in fee simple, forever free and clear from all right, title, 
(596) and interest of all parties in connection therewith, including life 

tenants, vested remaindermen, and contingent remaindermen, 
and all right, title, and interest of all of the devisees and legatees under 
the last will and testament of B. J. Fisher, deceased. 

And that the proceeds from said sale be reinvested as provided by 
law; and that the said Isabella Fisher be and she is hereby declared 
and designated as trustee to hold said funds as at present invested, 
subject to the further order of this court as to reinvestment; that she 
pay the interest and income from said mortgages, stocks, and bonds to 
herself individually, after payment of taxes and other costs, and the 
principal she shall hold intact during her life, so that same may be paid, 
at her death, to the persons entitled thereto under the will of B. J. 
Fisher, deceased; that to this end she may loan said money upon first 
mortgage on real estate in Guilford County, or invest the same in 
bonds of the United States, the State of North Carolina, or Guilford 
County. 

That she shall hold and collect the notes and deeds of trust given her 
by J. F. Thompson e¢ al. for $74,500, and notes and other deeds of 
trust may be substituted therefor as provided in the original deed of 
trust, and the new notes thus substituted shall be made payable to 
Isabella Fisher, trustee or administratrix. 

And it is further ordered that the cost of this ection, to be taxed by 
the clerk, and including a fee of $100 to O. C. Cox, guardian ad litem, 
shall be paid by the petitioners herein. P. A. McEtroy, 

Judge Presiding. 


N.C] SPRING TERM, 1922. 639 


PooLeE v. THOMPSON, 


And it appearing further that Charles A. Hines, commissioner, ap- 
pointed for the purpose, had tendered plaintiff a fee-simple deed for 
the property pursuant to said decree. His Honor, Judge Webb, at said 
December Term, 1921, entered judgment as follows: 

This cause coming on to be heard at December Term, 1921, of Guil- 
ford Superior Court, before the Honorable J. L. Webb, judge presiding, 
a jury trial having been waived, and being heard by consent upon the 
facts alleged in the complaint, and either admitted or not denied in 
the answer, and upon the entire record in the ease of “Isabella Fisher 
et al. v. the unborn children of Olivia Maude Fisher eé al.,” summons 
wherein was issued from said court on or about 9 March, 1920, and 
upon the agreement of the parties that, if the title in plaintiff to the 
Jand in controversy is now a good and indefeasible title in fee simple, 
plaintiff shall take nothing by its action, but shall retain said land, but 
that, if said title is not now a good and indefeasible title in fee simple, 
plaintiff shall reconvey to defendants said land without covenants, and 
that defendants shall thereupon cause to be canceled of record the deed 
of trust exccuted by plaintiff to R. G. Vaughn, trustee, and the 
mortgage executed to defendants by plaintiff, as set out in the (597) 
contract of 9 September, 1919, attached to the complaint as 
Exhibit A and returned to plaintiff its note for $22,000 to Isabella 
Fisher and her children and its note for $5,000 to defendants and pay 
to plaintiff the sum of $9,800, with interest thereon from 9 August, 
1919, together with all interest, recording fees, insurance, and taxes 
paid on said land by plaintiff, as set out in said contract, and other- 
wise comply with said contract, damages, in every particular, if any, 
not to exceed $100, and that plaintiff shall pay to defendants rent for 
said land at the rate of $90 per month from 1 August, 1919; and 

The court being of the opinion and finding that plaintiff is now seized 
of a good and indefeasible title in fee simple in and to the lands in 
controversy, to wit, the land described in deed recorded at page 287 of 
Book 327 of the office of the register of deeds of said county. 

It is now, therefore, considered, ordered, and adjudged by the court 
that plaintiff take nothing by its action, and defendants go hence with- 
out day and recover of plaintiff their costs of action, to be taxed by 
the clerk. 

Plaintiff excepts and appeals from this judgment, from the ruling to 
the effect that the deed now held by plaimtiff and offered by said com- 
missioner convey to plaintiff a good title to the property bought by the 
company. 


Cooke & Wyllie for plaintiff. 
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fF’. P. Hobgood, Jr., Thomas C, Hoyle, and C0. R. Wharton for de- 
fendants. 











Hoxe, J., after stating the case: Under the will of B. J. Fisher, 
deceased, the property in controversy being a portion of that “situated 
in America” is devised to his wife for life, or unvil her remarriage, with 
a contingent remainder to their children, and to the children of those 
who had married and died leaving children prior to the time for the 
vesting of this estate or interest, which is the death or remarriage of 
the wife. This is held to be the proper construction of the will in 
Thompson v. Humphrey, 179 N.C. 44, where the question is directly 
presented and determined. While the judge, in one place in that opinion, 
refers to the interest of these children as a determinable fee, this is evi- 
dently a mere inadvertance, and both the reasoning in the case, the 
authorities cited, and the direct and controlling expressions in the body 
of the opinion, clearly show that the interest of these children during 
the life, or until the remarriage of their mother, is but a contingent re- 
mainder. Cilley v. Geitner, 182 N.C. 714; Dees v. Williams, 164 N.C. 

128; S. c., 165 N.C, 201; Latham v. Lumber Co., 1389 N.C. 9; 
(598) Bowen v. Hackney, 186 N.C. 187; Whiteside v. Cooper, 115 

o70. This being the nature of the estate keld by them, the deed 
of the mother and children, at the time of its execution, did not pass to 
defendants a good title, for if one of these chilcren should marry and 
die leaving children before the vesting of their interest, these, the 
grandchildren of the testator, would take and hold their interest in 
the property directly from him and under his will, and the deed of their 
parents, therefore, would have no effect upon that portion of the prop- 
erty. Recognizing that this position would raise some questions as to 
the title offered by defendant, and with the purpose of perfecting same 
as far as it could be done, Mrs. Fisher, the life tenant, and her children, 
the contingent remaindermen, together with the defendants who had 
bought and taken the deed for the property, instituted an action under 
C.5. 1744, which authorizes a sale of property, in certain instances, 
whenever there is a vested interest in the same with a contingent re- 
mainder over to persons who are not in being, or when the contingency 
has not yet happened which will determine whom the remaindermen 
are. The purpose of this statute is not to destroy the interest of the 
more remote contingent remaindermen, but to enable the present own- 
ers to sell the property and make a good title to the same, to hold the 
proceeds as a fund subject to the claims of persons who may be ulti- 
mately entitled thereto, and with this end in view, the statute provides 
that when the holder of a vested interest and those in immediate re- 
mainder, who on the happening of the contingency would then take the 
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property, at the time of action commenced, join in a petition for sale 
those remotely interested may be represented by guardian ad litem 
duly appointed, and when it is made to appear that the interest of all 
parties require, or would be materially enhanced by it, the court may 
order a sale of said property, or any part thereof, for reinvestment, 
elther In purchasing or improving real estate, ete., or invested tempo- 
rarily to be held under the same contingencies, and in like manner as 
was the property ordered to be sold, ete. And the authorities hold that 
where it is shown further that the best interest of all the parties will 
be thereby promoted, the property may be disposed of at public or 
private sale, subject always to the approval of the court having Juris- 
diction of the matter. McLean v. Caldwell, 178 N.C. 424; Dawson v. 
Wood, 177 N.C. 159; Pendleton v. Williams, 175 N.C. 248; Thompson 
v. Rospighosi, 162 N.C. 145. The positions more directly pertinent to 
the facts of this record are set forth in some of the headnotes of the 
Dawson ease, supra, as follows: 

“Proceedings to have lands sold that are subject to a life estate, with 
limitation over, on contingencies which will prevent the ascertainment 
of the remaindermen during the hfe of the first taker, etc., may 
be instituted by any person having a present or vested interest (599) 
in the lands. Pell’s Revisal, see. 509; C.S. 1744.” 

“The provisions of Laws 1905, ch. 548, requiring that the proceeds 
of the sale of land under the statute, where the remaindermen of con- 
tingent interests cannot be ascertained in the lifetime of the first taker, 
shall be reinvested in realty within two years, was removed by Laws 
1907, chs. 956 and 980, leaving the matter of reinvestment somewhat 
in the discretion of the court, with the clear intimation that the rein- 
vestment in realty should be made when an advantageous opportunity 
should be offered.” 

“In proceedings under the statute (Pell’s Revisal, sec. 1590; CS. 
1744) to sell lands held in remainder, upon contingencies rendering the 
remaindermen incapable of present ascertainment, etc., the necessary 
parties defendant are those of the remaindermen who, on the happen- 
ing of the contingency, would have an estate in the property at the 
time of action commenced, and those remotely interested to be repre- 
sented and protected by a guardian ad litem, as the statute provides.” 

“Pell’s Revisal, sec. 1590; C.S. 1744, providing for the sale of land 
affected with certain contingent interests does not in its terms or pur- 
pose profess or undertake to destroy the interests of the contingent re- 
maindermen in the property, but only contemplates and provides for 
a change of investment, subject to the use of a reasonable portion of 
the amount for the improvement of the remainder, properly safe- 
guarded, with reasonable provision for protecting the imterest of the 
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unascertained or more remote remaindermen by guardian ad ltem, 
etc., and is constitutional and valid.”’ 

And in the opinion in McLean v. Caldwell, supra, the Court said: 
“From a perusal of these cases, and the authozities cited therein, it 
will clearly appear: (1) That on the facts presented the court had 
full power to order a sale for reinvestment under the statute; (2) that 
the same can be effected by private negotiations, subject to the ap- 
proval of the court, when it is properly made tc appear that the best 
interest of all the parties so require. This was the course pursued and 
directly approved in Dawson’s case, supra; (8) that ordinarily, and on 
the facts of this record, the purchaser is not charged with duty of look- 
ing after the proper disposition of the purchase money, but when he has 
paid his bid into court, or to the parties authorized to receive it by the 
court’s decree, he is ‘quit of further obligation concerning it.’ ” 

Pursuant to these statutory provisions and with the purpose, as 
stated, of procuring further assurance of the title in question, Mrs. 
Fisher and her children and the purchasers under the deed, and with 
the interest of the more remote remaindermen protected by guardian 

ad ltem duly appointed, filed their petition showing the entire 
(600) investments realized and held from the proceeds of the at- 

tempted sale, subjected such investments and their ownership 
and control of them to the orders and judgment of the court in the 
cause, allege and show that the sale was for the full value of the prop- 
erty and a highly advantageous one to all the parties in interest, and 
that the same was in fact necessary owing to the large and accumulat- 
ing claims against the estate in the way of taxes, assessments, etc., con- 
stituting liens upon the property. On these facts being established, and 
the court having jurisdiction of the parties and the property, we are 
of opinion that the judgment confirming and authorizing the sale and 
directing that the fund be properly safeguarded and invested is emi- 
nently proper, and has the effect of assuring title heretofore made by 
defendants to plaintiff. It may be well to note that under recent 
statutes amending C.S. 1744, Laws 1919, chs. 17 and 259, a bond, in 
all cases, is required for assuring the safety of funds arising from such 
a sale. Steps should be taken to modify the decree of Judge McElroy 
in that respect, the suggested amendment, however, In no way impair- 
ing its effect in further assurance of the title. 

We find no error in the present record, and judgment of the court 
that the defendant go without day is 

Affirmed. 


Cited: Midyette v. Lumber Co., 185 N.C. 426; Waddell v. Cigar 
Stores, 195 N.C. 488; Spencer v. McCleneghan, 202 N.C. 671; Lan- 
caster v. Lancaster, 209 N.C. 677; Blades v. Spitzer, 252 N.C. 218. 
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(601) 


THE CHAMPION FIBRE COMPANY v, M. E. COZAD, THE WHITING 
MANUFACTURING COMPANY, ET AL. 


(Filed 2 June, 1922. 


1. Deeds and Conveyances—Registration—Probate—Fiat of Clerk of the 
Superior Court—Statutes. 

In order to the validity of a conveyance of lands, it is a mandatory re- 
quirement of our statute, brought forward and now found in C.S. 3805, 
that the clerk of the court adjudicate the sufficiency of the act of the pro- 
bate officer before whom the grantor’s acknowledgment has been taken, and 
issue his fat or order for registration; and while it is held that such act 
is directory upon the clerk of the Superior Court of the county wherein 
the land is situated, it is only thus where such fiat or order of registration 
has been properly made by the clerk of another county upon which such 
power has been conferred by the statute, and in the absence of any proper 
jiuat or order for registration, the conveyance will be ineffectual against the 
rights of purchasers and creditors of the grantor. 


2. Same—Decisions. 


The opinions of the Supreme Court should be construed in the view of 
the subject-matter as presented in each particular decision, and it is held, 
in reviewing the former decisions upon the question, that the statute is 
mandatory in requiring that the clerk of the Superior Court adjudicate 
upon the probate taken to a conveyance of land, and issue his fiat or order 
of registration; though it is not necessary to its validity that the clerk of 
the Superior Court of the county wherein the land is situated should have 
passed upon such fiat or order for registration made by the clerk of another 
county, clothed with authority to do so by the statute. C.S. 8305. 


3. Courts — Conflict — Opinions — Decisions — Federal Courts — Title to 
Lands. 

Where the decisions of the State Supreme Court and those of the Federal 
Courts are conflicting in the interpretation of State statutes affecting title 
to real property situated within the State boundaries, the State decisions 
will control; and in this case if is held, under such conflicting authority, 
that our State statute requiring clerks of the Superior Court to adjudicate 
upon the probate to a deed for lands situated here is mandatory, and its 
omission will invalidate tlie conveyance as against the rights of purchasers 
and creditors. 


4. Deeds and Conveyances — Registration — Defects — Probate — Fiat— 
Clerks of Court—-Commissioners of Deeds-—-Title—Mortgages—Sales. 
The probate to a mortgage of lands situated in North Carolina, taken by 
the commissioner of deeds in another State, registered without the fiat or 
order for registration by a clerk of the Superior Court within the State, 
and clothed with authority to do so by our statute, is ineffectual as against 
purchasers or creditors to pass title to the purchaser at the foreclosure sale, 

or those claiming under him. C.sS. 38300. 
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5. Same—Remedial Statutes—Vested Rights. 


The act of 1918, now C.S. 3362, authorizing and validating registration 
of conveyances probated before commissioners of deeds of another state, 
ete., cannot have the effect of impairing vested rights of purchasers at an 
execution sale under judgment, or those holding the Jand under his deed. 


6. Deeds and Conveyances —Mortgage—Registration—Defects—Purchas- 
ers—Creditors-—Judicial Sales-——Execution—Title—- Common Source. 


The purchaser of lands under execution sale not only acquires the title 
the judgment debtor may have had, but also the right of the creditor; and 
where a common source of plaintiff's and defendart’s title is shown, and a 
deed of foreclosure in plaintiff’s chain of title is fatally defective, he therein 
fails to show a superior title to that of the defeadant derived under the 
sheriff’s deed to the lands sold under execution. 


CLark, C.J., dissenting. 


AppEAL by plaintiff from Webb, J., at September Term, 1920, of 
GRAHAM. 

Civil action for the recovery of lands embraced in State Grant No. 
2861, and located on the waters of “Little Snowbird” in Graham 
County. 

The plaintiff and the defendants all claim title to the land in contro- 
versy under State Grant No. 2861, entry 6748, issued to W. H. Herbert 
on 18 December, 1865. The defendants at the trial of the cause conceded 

that the plaintiff was the owner and entitled to the possession 
(602) of so much of said grant No. 2861 as is lapped upon and covered 

by grant No. 2830, entry No. 1862, and judgment was entered 
accordingly; hence this lappage is not in issue on this appeal. The 
plaintiff admitted on said trial that the defendants were the owners, as 
their interests might appear, of so much of grant no 2184, entry No. 
1000, as lapped upon grant No. 2861, and judgnent was entered ac- 
cordingly, and this lappage is not in issue on this appeal. 

Originally the defendants denied the location of grant No. 2861 as 
claimed by the plaintiff, and as shown by map attached to the judg- 
ment of the court set out in the record, but the question of location 
was abandoned at the trial and the sole question now before the Court 
is as to the title to the said grant No. 2861, exclusive of the aforesaid 
lappages. 

The plaintiff Champion Fibre Company claims title to the land em- 
braced in said grant No. 2861, entry No. 6748, by the following paper 
chain of title: 


(1) Mortgage deed from W. H. Herbert to W. E. Snoddy and 
others, executed 8 December, 1866, and duly registered in the office of 
the register of deeds for Cherokee, on 23 October, 1867, covering the 
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grants to Herbert in Cherokee County, but which are now in Graham, 
Clay, and Cherokee, and including the aforesaid grant No. 2861, now 
in Graham County. 

(2) Judgment and proceedings of the Superior Court at Cherokee 
at March Term, 1878, in the case of W. E. Snoddy e¢ al. against W. H. 
Herbert, adjudging that the plaintiffs recover of the defendant the sum 
of $8,273.19, secured by said mortgage, which was foreclosed, and 
appointing S. W. Davidson commissioner to sell at public sale the lands 
described in the mortgage, and to execute deed therefor. 

(3) Deed by Samuel W. Davidson, commissioner, to W. E. Snoddy 
for 12 tracts of land, including said grant No. 2681, entry No. 6748, 
bearing date 2 June 1873, and recorded in Cherokee, 20 April, 1874, 
and in Graham, 8 May, 1874. 

(4) Mesne conveyances from Samuel W. Davidson, commissioner, 
to Champion Fibre Company, which defendants admit passed such 
title as was vested in W. E. Snoddy by aforesaid deed from Davidson, 
commissioner. 


The defendants claim title to the land covered by said grant No. 
2861, exclusive of the aforesaid lappages, through the following paper 
chain of title: 


(1) Judgment in the Superior Court of Alamance County at March 
Term, 1867, in the case of George W. Swepson against J. D. Harden, 
W. H. Herbert, and W. H. McKoy; said judgment being for $3,500, 
with interest from 3 March, 1867, together with the costs of the action. 

(2) Deed by the sheriff of Cherokee to Joe Keener for the 
land embraced in grant No. 2861, said deed being dated 12 May, (603) 
1868, and duly registered in Cherokee County. 

(3) Mesne conveyances from Joe Keener to the defendants, which 
plaintiff admits passed such title as was acquired by Keener under the 
sherift’s deed. 

(4) Deed from John C. Herbert and wife, heirs at law of W. H. 
Herbert, to M. E. Cozad, dated 15 May, 1919, covering the land in con- 
troversy. 


The plaintiff offered evidence that the certified copy of State Grant 
No. 2861, from the office of the Secretary of State, introduced by the 
defendants, was identical with and covered the same land as State 
Grant No. 2861, as registered in the office of the register of deeds of 
Cherokee. 

At the close of all the evidence, the court, being of opinion that the 
plaintiff was not entitled to recover, directed a verdict for the defen- 
dants; and from the judgment rendered thereon the plaintiff appealed. 
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Smathers & Ward for plaintiff. 
Rk. L, Phillips and Tillett & Guthrie for defendants. 


Sracy, J., after stating the facts as above: All of the parties to 
this proceeding, plaintiff and defendants, claim title to the locus in quo 
under State Grant No. 2861, entry No. 6748, issued to W. H. Herbert 
on 18 December, 1865, The plaintiff claims under a mortgage executed 
by Herbert to Snoddy (1866), foreclosure proceedings thereunder, and 
subsequent pnesne conveyances; the defendants claim under judgment 
against Herbert and execution sale, followed by sheriff’s deed (1868), 
and later mesne conveyances. 

On these opposing claims, defendants contend that the plaintiff has 
failed to show a superior title from the common source; because the 
mortgage deed from Herbert to Snoddy, under which the plaintiff 
claims, it is alleged, was not properly probated and registered in ac- 
cordance with the requirements of the law then in force; and further, 
for the reason that the foreclosure proceedings were irregular, and the 
sale by Davidson, commissioner, was never confirmed by the court. 
Hence, these instruments, defendants contend, are not valid and effective 
muniments of title as against their claim basecl upon the execution 
sale, sheriff’s deed, and subsequent mesne conveyances. 

With respect to the probate of the Herbert mortgage, it appears that 
the acknowledgment was taken before a commissioner of deeds for 
North Carolina in the city of New York, 24 December, 1866, certified 
by him under his official seal, and admitted tc registration by the 
register of deeds of Cherokee County without any further order or fiat 

from the judge or clerk of the court of pleas and quarter ses- 
(604) sions, or from any other resident official vested with authority 
to order said instrument to registration. 

The certificates of acknowledgment and registration here called in 
question are as follows: 


STATE OF New YoRK —~ City AND County or New York. 


Be it known that on this 24 December, in the year A.D. 1866, be- 
fore me personally came and appeared W. H. Herbert, to me personally 
known, and known to me to be the same person described in and who 
executed the within mortgage, and he acknowledged to me that he 
executed the same for the uses and purposes therein mentioned, as wit- 
ness my hand and seal of office. Isaac H. Hatt, 


(Commissioner’s Seal.) Commissioner for North Carolina. 
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The foregoing mortgage came to hand and was duly registered in the 
register’s office of Cherokee County, North Carolina, in Book “K,” 
page 212, 23 October, 1867. P. V. Britrian, R. C. C. 


Plaintiff contends that the foregoing is sufficient as a valid probate 
under the provisions of the Revised Code of 1853, chs. 21 and 37, re- 
lating to the acknowledgment, proof, and registration of deeds, then in 
force, and under the following decisions and adjudications: Holmes v. 
Marshall, 72 N.C. 87; Young v. Jackson, 92 N.C. 144; Darden v. 
Steamboat Co., 107 N.C. 487; Johnson v. Lumber Co., 147 N.C. 249; 
Hiawassee Lumber Co. v. U. S., 238 U.S. 5353; Heath v. Lane, 176 N.C. 
119, and Sluder v. Lumber Co., 181 N.C. 69. 

Defendants, on the other hand, contend that the registration of said 
mortgage deed is invalid and conveys no title as against their claim; 
because, as appears from the record, it was admitted to registration 
without any prior adjudication, or fiat from any resident officer vested 
with authority to order the same to registration. For this position, the 
defendants rely upon the statutes then in force and the following de- 
cisions of this Court: Simmons v. Gholson, 50 N.C. 401; Evans v. Eth- 
eridge, 99 N.C, 48; White v. Connelly, 105 N.C. 65; Cozad v. McAden, 
148 N.C. 10; S. c., 150 N.C. 206. 

Some apparent confusion and misunderstanding have arisen as to 
the exact meaning of the decisions in several of the cases above men- 
tioned, it becomes necessary, and, indeed, desirable, for us, in this 
opinion, to reéxamine these decisions and to point out the basic differ- 
ence underlying the two classes of cases. 

In Holmes v. Marshall, supra, the acknowledgment there in question 
was taken before a clerk of the Superior Court in this State, and not 
before a commissioner of deeds, notary public, or justice of the peace. 
Inasmuch as every clerk of the Superior Court in North Car- 
olina has equal jurisdiction with every other clerk in respect to (605) 
probate matters, this Court held that where the clerk of the 
court of any county in the State took the acknowledgment of a deed 
and ordered it to registration, it was not absolutely necessary that the 
certificate of this clerk be passed upon by the clerk of the court of the 
county in which the land was situated; the order or fiat of the latter 
clerk, in such cases, being merely directory. 

In Young v. Jackson, supra, the acknowledgment was taken before 
the clerk of the court of one county and the deed registered elsewhere 
in the county where the land was located, without any order of regis- 
tration and without any action being taken thereon by the clerk of the 
court of the latter county. It was here held that no order of registration 
by the local clerk was necessary where the acknowledgment was taken 
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by the clerk of the court of another county, because said clerk, having 
jurisdiction to order the deed to registration, the requirement that his 
probate be passed upon by the local court was only directory and not 
mandatory. 

In Darden v. Steamboat Co., supra, the acknowledgments were had 
before clerks of the Superior Court, and there it was held that, as said 
acknowledgments had been taken by competent cfficers, no further ad- 
judication by the local clerk was necessary. Avery, J., speaking for the 
Court, concludes the discussion of this question as follows: “The provi- 
sion contained in the last sentence of the subsecticn (section 1246) (2), 
that the clerk of the Superior Court of the county where the land lies 
shall pass upon the acknowledgment taken before the other clerks, 
judges, or justices of the Supreme Court, and determine whether they 
have taken due form or in the same manner as if he had taken them 
himself, was not intended to be mandatory, but directory merely.” It 
will be noted that the Court here apparently limits this doctrine to cases 
in which deeds have been acknowledged “before other clerks, judges, or 
justices of the Supreme Court.” This is as far as the facts of the case 
warranted the Court in going at that time, and the opinion must be 
considered in connection with the facts there presented. ‘““Every opinion, 
to be correctly understood, ought to be considered with a view to the 
case in which it was delivered.” Marshall, C.J., in U. S. v. Burr, 4 Cr. 
470. 

In Johnson v. Lumber Co., supra, the question now before us was 
dealt with as follows: “The statute im force when this foreign acknowl- 
edgment, privy examination, and order of regist:ation took place, in 
1859, was Rev. Code, ch. 37, sec. 5, which did not contain any require- 
ment, as now, that the probate court here shoulc, after due examina- 
tion, adjudge that the acknowledgment and privy examination were 
duly proven, and that the certificate was in due form before ordering 
registration; but said sec. 5, ch. 37, Rev. Code, oaly required that the 

instrument ‘being exhibited in the court of pleas and quarter 
(606) sessions of the county where the property is situate or to one of 

the judges of the Supreme Court or of the Superior Courts of 
this State, shall be ordered to be registered with tae certificates thereto 
annexed,’ Presumably these officers would not have ordered any such 
conveyance to registration unless it had appeared to be duly proven and 
certified in due form. But as the statute did not at that time require the 
probating officers, as now, to so adjudge as a preliminary condition to 
making the order of registration, a failure to enter such adjudication as 
a part of the order does not invalidate the registration, and it was er- 
ror to exclude the deed as evidence.” Here, it will be noted, the Court 
points out the difference between the old and the new law with respect 
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to the duty of the probate court in adjudging that the certificate of ac- 
knowledgment or proof was in due form or execution duly proven. But 
in this case there was a fiat, ordering the deed in question to registra- 
tion; hence, this latter point was not before the Court for decision. 

Following these decisions, the United States Supreme Court in Hia- 
wassee Lumber Company v. U. 8., 288 U.S. 553, by a divided Court, 
extended the same principle to acknowledgments taken before com- 
missioners of affidavits and deeds in other states, under the Revised 
Code of 1855. Mr. Justice Pitney, speaking for the Court, said: “It will 
be observed that in the Code of 1855 a very different effect was given 
by section 5 of chapter 37 to a certificate of acknowledgment taken by 
one of the commissioners appoimted by the Governor under chapter 21, 
from the effect given to the proceedings of a commissioner or commis- 
sioners specially appointed under section 4 of chapter 37. Proceedings 
before a special commissioner, being returned to the court, simply 
formed the basis upon which the court might proceed to adjudge that 
the deed was duly acknowledged or proved. But an acknowledgment 
taken by a standing commissioner (an official commissioned by the 
Governor and holding office during his pleasure), being duly certified, 
was not to be reviewed judicially before being ordered to registration. 
So it was expressly held by the Supreme Court of North Carolina in 
Johnson v. Lumber Co, (1908), 147 N.C. 249. And see, to the same 
effect, Cozad v. McAden, 148 N.C. 10; S. c., 150 N.C. 206. That such 
was the law prior to the adoption of the Code of Civil Procedure was 
recognized by the Circuit Court of Appeals (202 Fed. Rep, 41). The 
Code of 1855 did contemplate an order or fiat for registration, and 
there is no evidence that the Olmsted-Stevens deed, when registered in 
1869, was accompanied by such an order, except the official certificate 
that it was ‘duly registered.’ But it has been im effect held that the stat- 
utory provision for such an order is directory, not mandatory; and that, 
if the deed be in fact registered after proper probate, the fiat becomes 
nonessential. Holmes v. Marshall, 72 N.C. 87; Young v. Jack- 
son, 92 N.C. 144; Darden v. Steamboat Co., 107 N.C. 437. The (607) 
first two of these cases were distinguished in Evans v. Etheridge, 

99 N.C. 48; but this case did not hold that the absence of the fiat for 
registry was fatal.” 

Logically, there would seem to be much reason for this extension by 
the United States Supreme Court, assuming that the law had been cor- 
rectly declared in this line of cases, for in section 2, chapter 21, of said 
Revised Code, relating to the authority of such commissioners, it was 
provided as follows: “And such acknowledgment or proof, taken or 
made in the manner directed by the laws of this State, and certified by 
the commissioner, shall have the same force and effect, for all purposes, 
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as if the same had been made or taken before any competent authority 
in this State.” 

If this were a Federal question, the above decision would be binding 
on us; but in construing our local statutes, especially those pertaining 
to titles and the registration of deeds, our own decisions are controlling. 
25 C.J. 832 et seg. It has been held in a long line of decisions that the 
construction of a State law upon a question affecting the titles to real 
property in the State by its highest Court is binding upon the Federal 
Courts. Williams v. Kirtland, 13 Wall. 306; Barrett v. Holmes, 102 US. 
655. 

In Carroll Co. v. U. S., 18 Wall. 71, Mr. Justice Strong delivered the 
opinion of the Court, and in discussing this question said: “That the 
construction of the statutes of a state by its higiest courts is to be re- 
garded as determining their meaning, and generally as binding upon 
United States Courts, cannot be questioned. It has been asserted by 
us too often to admit of further debate. See mimerous cases, Bright. 
Fed. Dig. 168. We have even held that when the construction of a state 
Jaw has been settled by a series of decisions of the highest state court, 
different from that given to the statute by an e2arlier decision of this 
Court, the construction given by the state courts will be adopted by 
us. Green v. Neal, 6 Pet. 291; Suydam v. Williamson, 24 How. 427; 16 
L. Ed. 742; Leffingwell v. Warren, 2 Black, 59%; 17 L. Ed. 261. And 
we adopt the construction of a state statute settled in the courts of the 
state, though it may not accord with our opinion. McKeen v. Delaney, 
5 Cranch 22,” 

After a careful and full examination of all the cases bearing on the 
subject, we are constrained to believe that the learned justice who wrote 
the opinion in the Hiawassee Lumber Company case was misled by 
several expressions in our reports. This much is said with all due defer- 
ence. Indeed, so great is our respect and regard for the decisions of the 
Federal Supreme Court that we were led to adopt and to sanction its 

conclusion in this very case, by a dictum in the recent case of 
(608) Sluder v. Lumber Co., 181 N.C. 69, which we now wish to cor- 
rect and to disapprove. 

The decision in Heath v. Lane, supra, was only a repetition and re- 
affirmation of what was said in Holmes v. Marshall, supra. And, there- 
fore, it is to be classed with the same line of cases. 

It should be remembered that in Holmes v. Marshall, supra, and 
Young v. Jackson, supra, we were departing from a strict and literal 
construction of the words used in the statute; and in Darden v. Steam- 
boat Co., supra, a definite limitation as to how far we should go in that 
direction apparently was suggested and pointed out. Furthermore, in 
several cases we had expressly held that such powers of probate had 


N.C] SPRING TERM, 1922. 651 





FIBRE Co. v. COZzaAD. 


not been given to commissioners of affidavits and deeds, resident in 
other states. 

In the case of Evans v. Etheridge, supra, the facts, with respect to 
the probate of the deed of trust, there called in question are strikingly 
similar to those in regard to the probate of the Herbert mortgage in the 
ease at bar. Upon this phase of the matter, Davis, J., delivering the 
opinion of the Court, said: 

“It is insisted by the appellees that the deed in question was proved 
in compliance with this section before a commissioner of affidavits, and 
that the adjudication of the clerk is only directory, and not an essential 
prerequisite to registration, and that, having been registered upon the 
certificate of the commissioner, though without any adjudication and 
order of registration by the clerk, it 1s valid, and, the purposes of regis- 
tration being to give notice, the spirit and purpose of the law is fully 
met. We are referred to a number of cases (Young v. Jackson, 92 N.C. 
144; Holmes v. Marshall, 72 N.C. 37, and other cases) in which it was 
held that ‘the provision requiring the certificate of probate by the pro- 
bate judge of a county other than that of registration to be passed upon 
by the probate judge (the clerk) of the county of registration is direc- 
tory, and that a registration which has not been so passed upon is not 
void.’ The analogy between those cases and that before us is lost in the 
fact that the functions of the clerk are broader than those of the com- 
missioner. He not only takes the proof of acknowledgment, but adjudges 
the fact of ‘due execution,’ whereas the commissioner of affidavits, and 
perhaps others, only take and certify the acknowledgment or proof. 
‘Probate of deed is taken,’ savs Pearson, J., in Simmons v. Gholson, 50 
N.C. 401, ‘by hearing the evidence touching the execution, 7. e., the 
testimony of witnesses or acknowledgment of the party—-and from that 
evidence adjudging the fact of its execution. Where the evidence is 
offered to the court, the entire probate is taken by it; but where the 
agency of a commissioner is resorted to, a part of the probate, 2. e., 
hearing the evidence, is taken by him and certified to the court, 
and thereupon the probate is perfected by an adjudication that (G09) 
the certificate is in due form, and that the fact of the execution 
of the deed is established by the evidence so certified.’ In cases of pro- 
bate before clerks who can both take the evidence and adjudicate the 
fact, it has been held that though it ought not to be omitted, the frat 
of the clerk of the county of registration is not an absolute prerequisite 
to a valid registration, but the validity of the registration in such cases 
rests upon the fact that there has been an adjudication of ‘due execu- 
tion’ by an officer competent to both hear evidence and adjudicate. 
The register has no authority to put the deed upon his books unless 
proved and so adjudged in some one of the modes prescribed by the 
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statute. ‘The probate is his warrant for doing so,’ and if registered with- 
out this warrant it does not create such an equity in the mortgage 
trustee as to affect creditors or subsequent purchasers for value. It 
was so adjudged in Todd v. Outlaw, 79 N.C. 2&5, and we refer to that 
case and the authorities there cited.” 

Again, this question was discussed in a clear and conclusive opinion 
by the present Chief Justice in the case of White v. Connelly, 105 N.C. 
65. There the acknowledgment to a deed of trust had been taken in 
Tredell County before a justice of the peace, and Connelly, the defen- 
dant, being clerk of the court, undertook to pass upon the certificate of 
the justice of the peace who had taken the clerk’s own acknowledgment. 
It was held that the clerk could not pass upon this certificate; where- 
upon the contention was made that inasmuch as the certificate was 
from a justice of the peace of Iredell County, the register of deeds 
would be justified in admitting the deed to registration without any 
fiat from the clerk or other officer. The Court held otherwise, saying 
that a justice of the peace had no power “to probate deeds and order 
them to registration.” 

But the precise point we are now considering was before the Court 
in the case of Cozad v. McAden, 148 N.C. 10. There a deed made by 
W. H. Herbert (the same person who executed the mortgage in the case 
at bar) in 1867 was acknowledged before a commissioner of deeds, prior 
to the act of 1868, and registered in 1869, without any further order or 
fiat from the local court. This was held to be insufficient. The present 
Chief Justice, speaking for this Court, said: 

‘The plaintiff then offered a certified copy of the deed of 1 February, 
1867 (Herbert to Hineman), from the register of deeds of Cherokee 
County (in which the land lay in 1869), showing that it had been reg- 
istered in that county 30 September, 1869, but this was properly re- 
jected, there being no order of registration from the clerk. The endorse- 
ment was simply, “The foregoing deed came to hand 30 September, 1869, 
and was then duly registered,’ etc., giving book and page, and signed by 

the register. The invalidity of such registration upon the certifi- 
(610) cate of the commissioner of deeds, withcut an adjudication by 

the clerk, is decided, Evans v. Etheridge, 99 N.C. 48. It is true 
that at that time the statute did not require the probate to be registered 
(Perry v. Bragg, 111 N.C. 163; Cochrane v. Improvement Co., 127 N.C. 
386), if there was in fact a proper probate that could be shown. But it 
was indispensable that there should at least be a fiat from the clerk 
ordering the deed to be registered. Revised Code, ch. 87, sec. 5. The 
nullity of registration without authority is too well settled to need dis- 
cussion. Todd v. Outlaw, 79 N.C, 235, and numerous cases therein cited, 
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as well as those since, which have approved and followed it, which last 
will be found in the annotated edition of 79 N.C.” 

It may be noted that this case was reheard (150 N.C. 206), and a 
part of the opinion reversed with reference to the form of the order of 
registration as to two other deeds, but that part of the opinion quoted 
above was not affected by the rehearing, and has never been changed. 
Upon the second hearing, the Court still adhere to the ruling that an 
order of registration by some competent officer was necessary. This was 
at that time, and is now (C.8. 3305), a legislative requirement, and we 
are not at liberty to dispense with it. 

Recurring again to the decision of the United States Supreme Court 
in the Hiawassee Lumber Company case, for the purpose of considering 
it more in detail, we may observe in the outset that the judge of the 
District Court, the three judges sitting in the Cireuit Court of Appeals, 
together with Justices Day and Hughes of the Supreme Court of the 
United States, were of the opinion that the probate in that case was 
insufficient under our statutes. Mr. Justice McReynolds took no part 
in the decision; hence, only six members of the National Supreme Court 
participated in the majority opinion. We mention this only for the pur- 
pose of showing the degree of uncertainty which had ariscn over the 
question, and it has been our purpose here to try to collect the pertinent 
cases on the subject and to undertake to set the matter at rest. If it be 
found that the provisions of the statutes, as now enacted, sometimes 
make for hardships and injustice, the Legislature alone may remedy 
the situation and bring about a change, if such be needed or desired. 

In the first part of the opinion of the United States Supreme Court, 
quoted above, emphasis is placed upon the difference between sections 
4 and 5 of chapter 37 of the Code of 1855. Because section 4 required 
an adjudication and section 5 required an order, the Court seems to 
have reached the conclusion that the requirements of the former were 
mandatory while those of the latter were directory only. In fact, it is 
said in the opinion that such was the effect of our holding in Johnson v. 
Lumber Co., 147 N.C. 249. But we do not think that the decision in 
Johnson’s case supports this conclusion. In that case the order 
of the court of pleas and quarter sessions merely directed that (611) 
said deed and certificate of the commissioner “be recorded and 
registered in Jackson County,’ without any adjudication that the cer- 
tificate was “in due form and according to law.” This was held to be 
sufficient. Note, however, there was an order or fiat directing that the 
deed be registered. 

In the last part of the quotation from the opinion in the Hiawassee 
Lumber Company case, above set out, it 1s said that the decision in 
Evans v. Etheridge, supra, “did not hold that the absence of the fiat for 
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registry was fatal.” We do not think this conclusion is supported by 
what was decided in the Evans case, supra. There the deed was ac- 
knowledged before a commissioner of deeds, in the District of Colum- 
bia, and registered without any further order or fiat. It was held that 
this registration was “without proper warrant,” and, therefore, invalid 
as against the plaintiff’s claim. We think it is manifest that the deed 
was rejected on account of “the absence of the fiat for registry.” No 
other reason was stated in the opinion for denying its validity. 

But it is contended that the defective probate and registration of the 
mortgage from Herbert to Snoddy has been cured, and the foreclosure 
proceedings had thereunder validated by the act of 1918, now CS. 
3362, which provides as follows: “Any deed or other instrument per- 
mitted by law to be registered, and which has, prior to the third day of 
March, one thousand nine hundred and thirteen, been proved or ac- 
knowledged before a commissioner of deeds, is validated; and its regis- 
tration is authorized and validated. Nothing is this section affects liti- 
gation pending 3 March, 1913.” 

Plaintiff contends that the mortgage, under which it claims, was 
registered on 23 October, 1867, prior to the execution sale and deed 
dated 12 May, 1868, under which the defendants claim, and that, there- 
fore, the curative act above mentioned made good any defects in the 
probate and registration of the said mortgage and perfected the plain- 
tiff’s title to the property covered thereby. We are unable to agree with 
this conclusion under the facts of the instant case. It has been consist- 
ently held with us that while these curative acts are remedial in char- 
acter and beneficent in purpose — making for the saving of titles, and 
not for their destruction — yet they will not be permitted to impair or 
to interfere with the vested rights of others. Sluder v. Lumber Co., 181 
N.C. 72; Downs v, Blount, 31 L.R.A. (NS.) 1075, and authorities col- 
lected in note; 6 R.C.L. 861; Weston v. Lwmber Co., 160 N.C. 268, and 
cases there cited. 

Speaking to this question, in Powers v. Baker, 152 N.C. 718, the 
present Chief Justice, in delivering the opinion of the Court, said: 
“Validating statutes of this nature have always been within the power 

of the General Assembly, Tatom v. White, 95 N.C. 453, though 
(612) such statute would not be valid against a deed from the same 

grantor duly registered, or a hen acquirec. against the grantor, 
before the validating act. Barrett v. Barrett, 120 N.C. 127. But the vali- 
dation of the probate of a deed from Stickney to the plaintiff would be 
good against the defendant, who does not claim under Stickney.” This 
fits our case exactly. The plaintiff and the defendants are all claiming 
title to the land in dispute under W. H. Herbert, who acquired it by 
grant from the State. The defendants, therefore, stand in the position 
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of creditors, claiming, as they do, under one who purchased at an exe- 
cution sale. There is nothing in the record to show what Keener bid for 
the property at the sheriff’s sale, but the judgment, under which the exe- 
cution was Icvied, amounted to $3,500, with interest from 3 March, 
1867, together with the costs of the action. As far back as Briley v. 
Cherry, 18 N.C. 5, it was declared by Henderson, J., that one who 
comes in under a sheriff’s sale at execution is not only clothed with the 
title of the defendant in the execution, but also with the rights of the 
creditor, which may be paramount to those of the debtor quoad the 
thing sold. See, also, Dancy v. Duncan, 96 N.C. 111; 10 R.C.L. 1824. 

Again, in Barrett v. Barrett, 120 N.C. 181, the present Chief Justice, 
further animadverting upon the effect of curative statutes, said: “It is 
competent for the Legislature to provide what mode of probate shall 
be valid, and when it does so, it can affect past as well as future pro- 
bates, except that the rights of third parties, claiming prior to the val- 
idating act, cannot be divested. Retrospective legislation is not neces- 
sarily invalid. It is only so to the extent it would divest vested rights.” 

We, therefore, conclude that the mortgage deed from Herbert to 
Snoddy was registered without any proper probate or warrant therefor, 
and that such registration was insufficient to give the plaintiff’s claim 
of title superiority over that of the defendants, who stand in the posi- 
tion of creditors. 

This makes it unnecessary for us to consider the remaining excep- 
tions. 

After a full and careful consideration of the entire record, we find no 
error, and the judgment for defendants must be upheld. 

No error. 


Cuark, C.J., dissenting: The plaintiff and defendants both claim 
title to the land in controversy under State Grant No. 2861, entry No. 
6748, issued to W. H. Herbert, 18 December, 1865. The plaintiff claims 
under a decree of foreclosure of a mortgage securing $8,273.19, exe- 
cuted by W. H. Herbert, 8 December, 1866, and duly recorded in 
Cherokee. The defendants claim under a chain of title beginning with 
the sale under an execution in favor of George W. Swepson on a judg- 
ment obtained by him at March Term, 1867, in Alamance, and 
sale thereunder 12 May, 1868, at which the purchaser paid for (613) 
the entire tract 25 cents (as recited in the sheriff’s deed, set out 
in full in the record). 

The alleged invalidity of plaintiff’s chain of title rests upon an al- 
leged technical defect in the registration of the Herbert mortgage, prop- 
erly acknowledged before a commissioner of deeds for this State in New 
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York City, 24 December, 1866, which was duly sertified, and was ad- 
mitted to registration in Cherokee, 23 October, 1367. 

The probate of the Herbert mortgage was before the commissioner of 
deeds for North Carolina in the city of New York on 24 December, 
1866, who certified the same under his official seal, and the mortgage 
was admitted for registration without further order in Cherokee on 23 
October, 1867. 

This registration was valid under the statute in force at that time, as 
held in Holmes v. Marshall, 72 N.C. 37; Young v. Jackson, 92 N.C. 
144; Darden v, Steamboat Co., 107 N.C. 487; Johnson v. Lumber Co., 
147 N.C. 249; U. S. v. Hiawassee Lumber Co., in the U. 8. Supreme 
Court, 238 U.S. 553, cited as authority since in Sluder v. Lumber Co., 
181 N.C. 69. 

In Sluder v. Lumber Co., supra, Allen, J., held valid a probate before 
a commissioner of affidavits for North Carolina in Maryland in 1856, 
and this case, together with the Eversole Lumber Company case, supra, 
and the Hiawassee Lumber Company case, supra, seem to be the only 
cases based upon similar probates by a commissioner of affidavits of 
this State in other states, under the Revised Code of 1855, under which 
the probate in the present case was taken. The case last cited held valid 
a similar probate made in 1868, and the Eversole Lumber Company 
case held valid a similar probate made in 1859. 

In the Sluder case, supra, Mr. Justice Allen said: “There is no order 
of the clerk of the Superior Court of Jackson County ordering this 
deed to registration. We do not think this invalidates the registration. 
It has been, in effect, held that a fiat for registration is not absolutely 
essential. The statutory provision for such an ozder is directory and 
not mandatory. If the deed be in fact registered under proper probate, 
the lack of a fiat does not invalidate the registration,” citing the above 
cases. This is the latest case and should be controlling. 

The defendants cite a number of cases which they claim overrule the 
above, but examination shows that all the cases cited by them are as to 
probates under a different statute from that in force when the probate 
in this case was made. Cozad v. McAden, 148 N.C. 10, was as to a pro- 
bate before a commissioner of deeds of this State in another state in 
1893, and that probate was governed by the terms of the Code of 1888. 

Evans v. Etheridge, 99 N.C. 48, was decided in 1888, and passed 
(614) upon a similar probate which was made 22 May, 1886, and was 
therefore also governed by the Code of 1883. The apparent 
conflict in the opinions of this Court as to the validity of probates 
made by commissioners of this State in other states disappears because 
of the change in the statute. The Revised Code of 1855, under which 
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the probate was made in this case, was materially changed by Battle’s 
Revisal, which itself was later modified by the Code of 1883. 

The registration, as already stated, was valid under the statute in 
force at the time this registration was entered, as held in the cascs 
above cited; but, if it had been defective, the defect was cured by the 
act of 1913, now C.S. 3362, as follows: “Any deed or other instrument 
permitted by law to be registered, and which had, prior to 13 March, 
1913, been proven or acknowledged before a commissioner of deeds, is 
valid; and its registration is authorized and valid. Nothing in this sec- 
tion affects litigation pending 3 March, 1913.” The registration in this 
case was made 23 October, 1867, prior to the sale under the subsequent 
execution on 12 May, 1868, and, besides, no litigation as to this mat- 
ter was pending 3 March, 1913. 


Cited: Eaton v. Doub, 190 N.C, 21; Bank v. Tolbert, 192 N.C. 1380; 
Booth v. Hairston, 193 N.C. 288; Norman v. Ausbon, 193 N.C. 793; 
McClure v. Crow, 196 N.C. 660. 





A. K, LEDFORD v. THE VALLEY RIVER LUMBER COMPANY. 
(Filed 2 June, 1922. 


1. Appeal and Error — Evidence — Objections and Exceptions—Harmniless 
Error, 

In an action to recover damages for an injury alleged to have been 
eaused the defendant’s employee by a defective power-driven machine at 
which he performed his duties, evidence on the trial that the defendant, 
after the injury, rectified the alleged defect in conformity with arrange- 
ments used on other like machines for safety, is erroneously admitted; but 
the error is rendered harmless when the defendant itself has brought out 
this evidence later on the trial. 


2. Instructions — Construed as a Whole — Appeal and Error—Proximate 
Cause — Contentions. 


Where the trial judge has correctly charged the jury as to the elements 
they should consider in the amount of damages recoverable for a personal 
injury, his failure to have specifically instructed them that such must be 
the immediate and necessary consequences of the injury is not reversible 
error, when from the statement of the contention of the parties and the 
other relevant parts of the charge the jury must have understood the prin- 
ciple of law applicable. 
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8. Damages—Personal Injuries—Proximate Cause-~Measure of Damages. 


For a personal injury proximately caused by the negligence of another, 
damages past, present, and prospective are recoverable in one sum, fixed 
by the jury as being, in their judgment, upon the evidence, a fair and rea- 
sonable compensation to the plaintiff, in which they may indemnify the 
plaintiff for actual nursing, medical attention, ete., and consider his age, 
prospects, wages, salary, or income from his profession, his mental and 
physical sufferings, upon evidence tending to show that the injury proxi- 
mately caused them, the sum so awarded to be on the basis of a present 
cash settlement. 


APPEAL by defendant from Brock, J., at the April Term, 1922, 
(615) of CHEROKEE. 

Civil action to recover damages for an alleged negligent in- 
jury. The plaintiff was injured while operating a “lay and sand belt” 
in the defendant’s furniture factory at Murphy, N. C., on 14 August, 
1920. He alleges that his injury was due to the negligence of the defen- 
dant in failing to exercise ordinary care in undertaking to furnish him a 
reasonably safe place to work. 

Upon denial of liability and issues joined, the jury returned the 
following verdict: 


“1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: ‘Yes.’ 

“2. Did the plaintiff, by his own negligence, contribute to his in- 
juries, as alleged in the answer? Answer: ‘No.’ 

“3. What damage, if any, is the plaintiff entitled to recover? An- 
swer: ‘$4,000.’ ” 


Judgment on the verdict in favor of plaintiff, from which the defen- 
dant appealed. 


J. H. McCall and J. N. Moody for plaintiff. 
M. W. Bell and Harkins & Van Winkle for defendant. 


Stacy, J. It is assigned as error that the defendant’s witness, W. W. 
Kilhan, on cross-examination, and over objection, was permitted to 
testify that the belt which caused the plaintiff’s injury was open and 
unprotected before the accident, and that other belts of a similar kind 
in the factory had been guarded and encased since the present injury. 
This evidence, standing alone and by itself, if offered to establish negli- 
gence, would have been incompetent, as we have said in a number of 
decisions, notably Azken v. Mfg. Co., 146 N.C. 824; Myers v. Lumber 
Co., 129 N.C. 252, and Lowe v. Elliott, 109 N.C. 581. In the last case 
just cited it was held: “In an action by an employee to recover for 
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injuries alleged to have been received in consequence of defective ma- 
chinery used by his employer, the fact that after the injury the defen- 
dant substituted machinery of different material and adopted additional 
precautions in its use is no evidence of negligence.”’ 

But this same witness, later, at the instance of the defendant, 
on re-direet examination, and, of course, without objection, testi- (616) 
fied to the same state of facts. This rendered the previous admis- 
sion of the same evidence harmless. Tillett v. R. R., 166 N.C. 520; 
Smuth v. R. R., 163 N.C. 146; Young v. R. R., 157 N.C. 78; Marshall 
v. Tel. Co., 181 N.C. 411, and eases there cited. “The erroneous admis- 
sion of evidence on direct examination is held not to be prejudicial when 
it appears that, on cross-examination, the witness was asked substan- 
tially the same question and gave substantially the same answer.” Ham- 
alton v. Lumber Co., 160 N.C. 48. To like effect are the decisions in 
Smith v. Moore, 149 N.C. 185, and Blake v. Broughton, 107 N.C. 220, 
where it was held that the admission of improper evidence was harm- 
less when it appeared that the fact thereby sought to be shown was 
otherwise fully and properly established. 

The defendant also excepts to the followmg portion of his Honor’s 
charge on the issue of damages: “Upon that issue, if you come to con- 
sider it, you will take into consideration the injury; you will take into 
consideration the earning capacity of the plaintiff prior to the injury 
and subsequent; you will take into consideration his suffering, and say 
what in your judgment, after a careful consideration of all the facts and 
circumstances, and answer what the plaintiff is entitled to recover under 
all the facts and circumstances. You will apply, in considering the an- 
swer, to the third issue the rule of Justice, and say what, 1f anything, 
the plaintiff is entitled to recover.” 

This excerpt, standing alone, might appear to be subject to some criti- 
cism; but, taken in connection with the whole charge, we do not think 
the jury could have been misled by it. His Honor stated fully the con- 
tentions of the parties, and the jury must have understood that they 
were to allow only such damages as were “the immediate and necessary 
consequences of the injury.” Wallace v. R. R., 104 N.C. 451. 

In cases like the one at bar, if the plaintiff be entitled to recover at 
all, he is entitled to recover as damages one compensation — in a lump 
sum — for all injuries, past and prospective, in consequence of the de- 
fendant’s wrongful or neghgent acts. These are understood to embrace 
indemnity for actual nursing and medical expenses and loss of time, or 
loss from imability to perform ordinary labor, or capacity to earn 
money. Plaintiff is to have a reasonable satisfaction (if he be entitled 
to recover at all) for loss of both bodily and mental powers, or for 
actual suffering, both of body and mind, which are the immediate and 
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necessary consequences of the injury. And it is for the jury to say, un- 
der all the circumstances, what is a fair and reasonable sum which the 
defendant should pay the plaintiff, by way of compensation, for the in- 
jury he has sustained. The age and occupation of the injured party, 
the nature and extent of his business, the value of his services, 
(617) the amount he was earning from his business, or realizing from 
fixed wages, at the time of the injury, or whether he was em- 
ployed at a fixed salary, or as a professional men, are matters prop- 
erly to be considered. Rushing v. R. R., 149 N.C. 158. The sum fixed 
by the jury should be such as fairly compensates the plaintiff for in- 
Juries suffered in the past and those likely to occur in the future. The 
award is to be made on the basis of a cash settlernent of the plaintiff’s 
injuries, past, present, and prospective. Penny v. R. R., 161 N.C. 528; 
Fry v. R. R., 159 N.C. 362. 
The motion for judgment as of nonsuit was properly overruled. Upon 
a full and careful consideration of the entire record, we have found no 
reversible error, and this will be certified to the Superior Court. 
No error. 


Cited: S. v. Beam, 184 N.C. 744; Gentry v. Utilities, 185 N.C. 287; 
Plyler v. R. R., 185 N.C. 862; Batts v. Telephone Co., 186 N.C. 122; 
Belshe v. R. R., 186 N.C. 251; Murphy v. Lumber Co., 186 N.C. 748; 
Mangum v. R. R., 188 N.C. 699; Cook v. Mebane, 191 N.C. 7; Hanes 
v. Utrhtes Co., 191 N.C. 19; Willis v. New Bern, 191 N.C. 514; Hall 
v. Rhinehart, 191 N.C. 687; Tyler v. Howell, 19% N.C. 487; Shipp v. 
Stage Innes, 192 N.C. 479; Inge v. R. R., 192 N.C. 533; Dulin v. Hen- 
derson-Gilmer Co., 192 N.C. 641; Shelton v. R. R., 193 N.C. 674; Corp- 
oration Comm. v. R. R., 197 N.C. 699; Campbell v. R. R., 201 N.C. 
108; Patrick v. Bryan, 202 N.C. 71; Ingle v. Green, 202 N.C. 121; Wil- 
hams v. Stores Co., Inc., 209 N.C. 603; Smith v. Thompson, 210 N.C. 
676; Bullock v. Willams, 212 N.C. 119; Fox v. Army Stores, 216 N.C. 
470; Daughtry v. Cline, 224 N.C. 387; Helmstetler v. Power Co., 224 
N.C. 824; Hobbs v. Coach Co., 225 N.C. 3382; Pascal v. Transit Co., 
229 N.C. 448; Metcalf v. Foster, 282 N.C. 861; Dickerson v. Coach 
Co., 2338 N.C. 178; Mintz v. R. R., 233 N.C. 611; Mintz v. R. R., 236 
N.C. 118; Heath v. Kirkman, 240 N.C. 310; Hunter v. Fisher, 247 N.C. 
228; Bell v. Hankins, 249 N.C. 202; State v. Aldmdge, 254 N.C. 300. 


N.C.] SPRING TERM, 1922. 661 
HatcH v. R. R. 


(618) 


MARGARET A. HATCH, ADMINISTRATRIX oF GEORGE W. HATCH vy. 
ALAMANCE RAILWAY COMPANY. 


(Filed 2 June, 1922.) 


1. Actions — Wrongful Death—Statutes—Conditional Right——-Limitation 
of Actions—-Pleadings—Proof. 


An action to recover damages for a death caused by wrongful act did 
not lie at common law and exists in North Carolina by provision of our 
statute, C.S. 160, requiring that it be brought within one year, not as a 
statute of limitation, which must be pleaded, C.S. 405, but as a condition 
annexed to the plaintiff's cause of action, and which he is required to 
prove at the trial to sustain his statutory right of recovery. 


2. Same—Summons—aAlias Summons—Continuity of Process. 


Where, in an action to recover damages for a death caused by a wrong- 
ful act, C.S. 160, the summons has been issued within a day or two from 
the termination of the year, annexed as a condition, and returnable there- 
after, and according to the officer’s certificate thereon, uncontradicted, it 
was not returned at the term therein named, but at a later term of the 
court, with another summons issued upon affidavit after the period required 
by the statute, endorsed “alias original,” without further indication that 
it had been issued for an alias process or on order from the judge: Held, 
such service is insufficient to meet the requirement that the action shall be 
commenced within a year from the date of the wrongful death. 


3. Same—J urisdiction—Service—Corporations—Copies of Process. 


While an action is commenced against the defendant when the summons 
is issued against him, C.S. 404, 475, jurisdiction of the cause and of parties 
litigant can only be acquired in actions i personam by personal service of 
process Within the territorial jurisdiction of the court unless there is an 
acceptance of service or a voluntary general appearance, actual or con- 
structive, and where the defendant is a corporation, the requirement that 
copies thereof be delivered to certain designated officers or to the local 
agent, must ordinarily be strictly observed and certified to by the process 
officer, etc., aS required by law, in order to a valid service of process. 


4. Same. 


Where the local officer of a corporation for the service of summons has 
read the summons, but in good faith has mistakenly informed the process 
officer that he was not the one upon whom valid service could be made, but 
that it should be made on the defendant’s president living in a different 
county, and without leaving the copies as the statute requires, the process 
officer served the summons on the president, as designated, after the return 
term, and the certificate of the officer shows only the service on the latter: 
Held, neither the conversation with the local agent nor the pretended ser- 
vice of the original Summons on the president after the return day was 
effective to confer jurisdiction, and the service in each instance was a 
nullity. 
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5. Process—Sumnons—Alias—Continuity—Actions. 


The failure of service of the original summons ir. an action must be fol- 
lowed by alias or pluries writ or summons successively and properly issued 
in order to preserve a continuous single action referable to the date of its 
issue, for otherwise it is a discontinuance as to the defendant; and another 
summons served after the break in the chain is a new action. 


6. Same—Statutes, 


In an action to recover damages for the death bv wrongful act, required 
by the statute to be brought within a year, C.S. 160, the process officer failed 
to make a valid service upon an agent of defendant corporation, by not 
leaving a copy of the process, and aiter the return term served the first 
summons on the defendant’s president, and at the same time another pro- 
cess, marked by the clerk “alias original’ summons, without anything in the 
Second summons to indicate its alleged relationshiy) to the original: Held, 
the service of the first summons being fatally defective, and the last not 
conforming to the law in respect to the issuance of alias summons so as to 
relate back to the original, the service upon the defendant’s president after 
the period fixed as a condition to the right of action, is fatally defective, 
and the plaintitt cannot recover. 


7. Same—Wrongful Death—Appearance—Waiver, 


Where the original service on a corporation is fatally defective for failure 
of the process officer to leave a copy of summons wth defendant's agent as 
required by the statute, and another summons has been properly served on 
the defendant’s president, but without preserving the continuity of the 
process, in an action to recover damages for a wrongful death under the 
provisions of C.S. 160: Held, the appearance of the defendant to resist re- 
covery upon the ground that the plaintiff had not brought his action within 
the year, is not a voluntary appearance, and will rot amount to a waiver 
of service of process within that period, as to the first summons, the service 
of the second summons being valid, and it being permissible for the defen- 
dant to await the plaintiff’s evidence upon his allegation that he had 
brought his action within the time required by the statute as a condition 
annexed to his right thereof. 


8. Appeal and Error—Legal Inferences-—Process—-§ ummons—Service. 


Where, as a conclusion of law upon the facts appearing, the judge of the 
Superior Court adjudges that summons against a corporation had been 
served according to the requirements of our statutes, it is subject to review 
on appeal to the Supreme Court. 


CLaRK, C.J., dissenting; Stacy, J., concurs in the dissenting opinion. 


AppEeAL by defendant from Daniels, J., at September Term, 
(619) 1921, of ALAMANCE. 

Plaintiff brought suit against the Piedmont Power & Light 
Company and the Alamance Railway Company to recover damages 
for the alleged negligent death of her intestate. The Alamance Railway 
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Company operates an interurban street car line connecting Burlington, 
Graham, and Haw River, and the Piedmont Company owns a plant in 
which electricity is generated for running the cars. The intestate, in 
January, 1918, was in the employ of the Alamance Railway Company, 
and on 22 January, was operating a freight car on the company’s line 
for the purpose of clearing the tracks of ice and snow. There was an 
unsecured air pump in the car. Near Graham the car was derailed and 
turned over and the pump fell upon the intestate, causing his death. 
The complaint sets out several alleged acts of negligence. There was 
denial by the defendant and a plea of contributory negligence. At the 
conclusion of the evidence the court dismissed the action against the 
Piedmont Company, and retained it against the railway company. 
Issues of negligence, contributory negligence, and damages were an- 
swered in favor of the plaintiff. 

The intestate’s death occurred on 22 January, 1918. The original 
summons was issued 13 January, 1919, and on that day the sheriff went 
to the offices of the two defendants and informed J. H. Hardin, their 
local agent, that he had for service a summons against the defendants 
in favor of the plaintiff, advised him of the contents, and tendered him 
a copy of the summons for each defendant. Thereupon Hardin, believ- 
ing that he was not a proper person upon whom the summons could be 
served, in good faith told the sheriff that he was not an officer of either 
of the companies, nor a proper person upon whom to make service, and 
that J. H. Bridgers was the president of each company. The sheriff 
did not put cither copy of the summonses in the possession of Hardin; 
but he kept them in his own possession and departed. Hardin was not 
an officer of either company, but at that time was performing the local 
duties of the president during the latter’s temporary absence. Said 
Bridgers lived in Henderson. The sheriff relied on Hardin’s statement, 
and made no effort to serve the president in the county of his residence, 
but awaited his return to Alamance. 

The summons, which was issued on 18 January, 1919, was 
returnable to a eriminal term of one week, which convened on (620) 
3 March; the sheriff made no return on the summons to that 
term, but kept it in his possession; no application was made at the re- 
turn term for an alias summons, nor was an alias issued or ordered. On 
10 April, 1919, one of the attorneys for the plaintiff filed before the 
elerk a sworn statement that a summons had been issued on 18 Jan- 
vary, and turned over to the sheriff, and that the summons had never 
been served on Bridgers. The clerk then issucd a summons marked 
alias (10 April), returnable 26 May, which was served on Bridgers by 
the manual delivery of two copies; and at the same time the sheriff 
made manual delivery of two copies of the original summons. There 
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was no session of the Superior Court between she March and May 
terms. 

The defendant insisted that the action was not commenced within 
twelve months after the death of the intestate. 

Judgment for plaintiff. Defendant appealed. 


E. 8S. W. Dameron, J. Elmer Long, and VW. 8S. Coulton for plaintiff. 
F, P. Hobgood, Jr., for defendant. 


ApAMs, J. The legal right to recover damages for death caused by 
wrongful act did not exist at common law, and was first conferred in 
England by Lord Campbell’s Act, 9 and 10 Vict., ch. 93 (1846). There- 
after the main features of this statute were enacted by the General 
Assembly, and are now included in the Consolidated Statutes. Section 
160 provides, in part, that when the death of a person is caused by the 
wrongful act, neglect, or default of another, ... the person or corp- 
oration causing the death shall be hable to an action for damages to 
be brought by the personal representative of the deceased within one 
year after such death. The words “to be brought within one year” have 
been interpreted, not as a statute of limitation, which must be pleaded 
(C.S. 405), but as a condition annexed to the plaintiff’s cause of action; 
and at the trial the plaintiff must prove that his action was instituted 
within the time prescribed by law. Taylor v. Iron Co., 94 N.C. 526; 
Best v. Kinston, 106 N.C. 206; Gulledge v. R. R., 147 N.C. 234; S. c., 
148 N.C. 568; Hall v. R. R., 149 N.C. 109; Trull v. BR. #., 151 N.C. 
546; Bennett v. R. R., 159 N.C. 346. 

At the hearing the defendant contended that the plaintiff’s action 
had not been instituted within twelve months after the intestate’s 
death, and at the conclusion of the evidence sought a directed verdict 
both by motion and by written request. The intestate’s death occurred 
on 22 January, 1918. The original summons was issued on 18 January, 
1919, and was returnable to a criminal term of on2 week, beginning on 

3 March. It was received by the sheriff on the day it was is- 
(621) sued, but was not returned to the March term. In fact, it was 

not served, according to the officer’s certificate, until 10 April, 
and was then returned to the May term. On 10 April, upon affidavit 
filed by an attorney for the plaintiff, the clerk issued another sum- 
mons against the defendant, returnable to the May term (26 May). 
This summons was indorsed “alias original,” but there was nothing else 
to indicate that it was intended for alias process; it was issued without 
an order from the judge, and was served on 10 April and returned with 
the original summons to the May term. The act to restore the pro- 
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visions of the Code of Civil Procedure in regard to process and plead- 
ings went into effect 1 July, 1919. 

An action is commenced as to each defendant when the summons is 
issued against him (C.S. 404, 475), but in actions 7n personam juris- 
diction of a cause and of parties litigant can be acquired only by per- 
sonal service of process within the territorial jurisdiction of the court, 
unless there is an acceptance of service or a general appearance, actual 
or constructive. Bernhardt v. Brown, 118 N.C. 701; Wick v. Flournoy, 
147 N.C. 212; Warlick v. Reynolds, 151 N.C. 610; 21 R.C.L. 1815. 
The summons must be served on a corporation by the delivery of a 
copy thereof to one of certain designated officers or to a local agent 
(C.S. 483); and this requirement, it 1s held, must be strictly observed. 
Allen v. Strickland, 100 N.C. 226; Smith v. Smith, 119 N.C, 314; Low- 
man v. Ballard, 168 N.C. 18. In the ease last cited, Hoke, J., says: 
“Authority here is also to the effect that when a statute provides for 
service of summons or notices in the progress of a cause by certain 
persons or by designated methods, the specified requirements must be 
complied with or there is no valid service.” The case of Aaron v. Lum- 
ber Co., 112 N.C. 189, also is directly pertinent; and, mdeed, 1s deci- 
sive of the question here presented. The constable in the township in 
which the defendant had its principal place of business served the 
summons by “handing” it to the president and the secretary and treas- 
urer of the defendant. They were the only officers. They read the sum- 
mons and returned it to the constable. The court held that since no 
copy of the summons was left with either officer, the pretended service 
was not legally sufficient. In Amy v. City of Watertown, 180 U.S. 317, 
Mr. Justice Bradley said: “The cases are numerous which decide that 
when a particular method of serving process is pointed out by the 
statute, that method must be followed, and the rule is especially exact- 
ing in reference to corporations,” and cites Kibbe v. Benson, 84 US. 
624; Alexandria v. Fairfax, 95 US. 774; Settlemier v. Sullivan, 97 USS. 
444: Hvans v. R. Co., 14 Mees. & W. 142; Walton v. Universal Salvage 
Co., 16 Mees. & W. 488; Brydolf v. Wolf, 32 Iowa 509; Hoen v. A. & 
P. R. Co., 64 Mo. 561; Lehigh Valley Ins. Co. v. Fuller, 81 Pa. 398. 

The appeal shows, not a technical irregularity in the service 
of the summons, but a total failure of the service of the first (622) 
summons. The statute in plain terms requires the delivery of a 
copy of the summons, and provides that the proof of service shall be 
the certificate of the officer, the affidavit of the printer, or the written 
admission of the defendant. 

Very clearly, im our opinion, the interview between the sheriff and 
Hardin, the local agent, did not amount to service of the summons. 
The judge found that Hardin acted in good faith and not with intent 
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to deceive. No copy was left with him, and the cextificate of the sheriff, 
which is the proof provided by statute, shows sevvice, not on Hardin, 
but on Bridgers, the president. The cases cited by the plaintiff — 
Johnson v. Johnson, 86 Ga. 450; Taylor v. Cook, 1 NWJ.L. 54—are 
not relevant to the facts in the case at bar. In the former the officer, by 
mistake, left a copy of the writ at the home of the defendant’s brother, 
and the defendant accepted such delivery as service; and in the latter 
the defendant directed the place of service. 

A proper application of these principles provides substantial support 
for the argument that neither the officer’s conversation with Hardin nor 
the pretended service of the original summons on the president after the 
return day was effectual to confer jurisdiction. In each instance such 
service was a nullity. In the latter case, after the return day the writ 
lost its vitality, and service thereafter made could not confer upon the 
court jurisdiction over the defendants so served. 19 Ency. P. & P., 
600; 21 R.C.L. 1278; 82 Cyc. 456; S. v. Kennedy, 18 N.J.L. 22; Hitch- 
cock v. Haight, 7 Il. 608; Draper v. Draper, 59 Til. 119; Peck v. La 
Roche, 86 Ga. 314; Cummings v. Hoffman, 113 N.C. 268; Peebles v. 
Braswell, 107 N.C. 68; Mfg. Co. v. Summons, 97 N.C. 89. 

If service of the original writ was ineffectual, what was the legal 
import of the second summons? Did it mark the commencement of a 
new action or relate back and continue in effect the suit originally be- 
gun? That the original summons must be followed by process succes- 
sively and properly issued in order to preserve a continuous single action 
referable to the date of its issue, is familiar learning. This successive 
process 1s an alias or pluries writ or summons. Fulbright v. Tritt, 19 
N.C. 492; Penniman v. Daniel, 91 N.C. 484; S. c., 98 N.C. 382; Eth- 
errdge v. Woodley, 88 N.C. 11; Battle v. Bad, 118 N.C. 861. Such is 
the manifest significance of C.S. 481: “A failure to keep up the chain 
of summonses issued against a party, but not served, by means of an 
alias or pluries summons, is a discontinuance as to such party; and if a 
summons is served after a break in the chain, it 1s a new action as to 
such party, begun when the summons was issued.” 

We must, therefore, determine (1) whether there was a break in the 
chain of process, and (2) whether the second surnmons continued the 
origina] suit, 

Chitty says: “If the proceeding should be by writ of sum- 

(623) mons, then the plaintiff, or his attorney, raust return ‘non est 
mventus, and enter the same of record in due time... . If it 

be necessary to continue the first writ of summons, then an alias or 
pluries may be issued into the same or another county; and it is very 
essential to take care that the first writ, whether o/ summons or capias, 
be in due time returned non est inventus, and that every continued 
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process to save the statute of limitations must have a memorandum in- 
dorsed or subscribed, specifying the date of the first writ.” Chitty’s 
Practice, 408; 3 Bl. 280 et seg.; Tidd’s Practice, 111; Elliott’s Gen. 
Practice, 459; 20 Ency. P. & P. 1178; 32 Cye. 445; 21 R.C.L. 1266. 

This principle is approved in our decisions. In Fulbmght v. Tritt, 
supra, the facts are stated as follows: “The plaintiff, on 20 September, 
1834, sued out a writ in case for slanderous words, commanding the 
sheriff to take the ‘body of Henry Tritt for Archibald Tritt,’ to answer, 
etc. At Fall Term, 1834, the sheriff returned the writ ‘executed on 
Henry Tritt — A. Tritt not to be found.’ No process issued from this 
term against Archibald Tritt. At Spring Term, 1835, the plaintiff en- 
tered a nol. pros. as to Henry Tritt, and issued what the clerk indorsed 
as an alas writ, but which was in its terms an original writ, against 
Archibald Tritt, returnable to Fall Term, 1885; and the sheriff returned 
the same ‘not found.’ Then a writ, which the clerk called a pluries, but 
which was in terms an alas, was issued, returnable to Spring Term, 
1836. This was executed; and the defendant appealed and pleaded the 
statute of limitations. The speaking of the words, as charged in the 
declaration, was within six months of the issuing of the original writ 
against ‘Henry Tritt for Archibald Tritt,’ but not withm six months 
of the date of the first writ issued against Archibald Tritt, which was 
on 15 April, 1835.” Daniel, J., said: “If the original writ had been cor- 
rectly issued against Archibald Tritt, returnable to Fall Term, 1834, 
as he was not arrested, the plaintiff should have issued an alias from 
that term. There was not an alias issued from that term, and the first 
suit was discontinued. The writ which issued on 15 April, 1835, against 
Archibald Tritt, must be considered the original in this action.” Ful- 
bright’s case is approved in Htheridge v. Woodley, supra; Webster v. 
Laws, 86 N.C. 180; Hanna v. Ingram, 53 N.C. 55. In the case last cited 
reference is made to an intervening term, but in Fulbright’s case it 
was held that the alias should have issued from the term to which the 
original summons was returnable. 

In Webster v. Laws, supra, the facts were these: “The summons in 
the action was issued by a justice of the peace on 9 August, 1879, and 
the cause tried on 20th of the month. The defense set up was the pen- 
dency of another suit, instituted before another justice for the same 
cause of action and between the same parties, the warrant in 
which was returnable on the same day when the second suit was (624) 
begun, but it does not appear to have been served. On the return 
day the justice who issued the first warrant was absent from the county 
and remained away several days. No further action was taken therein 
until some time afterwards, when an entry of nonsuit was made on the 
docket of the justice by himself. Upon these facts the Court declared, 
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as matter of law, that the first action was depending and undetermined 
at the time of the issuing and serving of the sumraons in the second ac- 
tion, and gave judgment against the plaintiffs, from which they ap- 
pealed.” 

Smith, C.J., said: “We do not concur in the ruling that, upon the 
facts founds, the first action was pending when the second action was 
begun. The process not having been served, was exhausted on the day 
fixed for its return, and the action was in law then discontinued. This 
has been repeatedly decided in this Court. Fulbmght v. Tritt, 19 N.C. 
491; Governor v. Welch, 25 N.C, 249; Hanna v. Ingram, 53 N.C. 55; 
Etheridge v. Woodley, 83 N.C. 11. 

“A discontinuance of process is different from a discontinuance of the 
action, ‘When a plaintiff leaves a chasm in the proceedings of his cause,’ 
says Mr. Sellon, ‘as by not continuing the process regularly from day 
to day and term to term, as he ought to do, the suit is discontinued 
and the defendant is no longer bound to attend.’ 2 Sellon’s Prac. 458; 
38 Black. Com, 296.” 

From these authorities we deduce the conclusion that the original 
action was discontinued, unless preserved by the summons issued on 
10 April. There is no contention that it was a pluries writ. Was it an 
alias? In the caption are the words “alias original,” but there is noth- 
ing more to indicate that it was intended as alias process. In Simpson 
v. Simpson, 64 N.C, 428, it was held that the character of process 
purporting to be original is not changed by an indorsement of the word 
“alias.” As was said in Fulbright’s case, the alias should have issued 
from the return term. To the suggestion that the original had not then 
been returned there are two answers, In the first place, there is abun- 
dant authority that alias process follows the recurn of the original. 
Chitty’s Prac., supra; Tidd’s Prac., supra; Elliott’s Gen. Prac., supra; 
20 Ency. P. & P., supra; 32 Cyc., supra; 21 R.C.L., supra. Here the 
original summons was in the hands of the sheriff when the second was 
issued, and they were served together. If the return of the original 
process was necessary the second evidently was not an alias; and, in the 
second place, if the return of the original was not necessary, the order 
for the alias should have been applied for at the return term; and in 
any event there should have been something in the body of the second 
summons to indicate its alleged relation to the orizinal. 

True, the origmal summons was returnable to a criminal term 

(625) —but in accordance with the statute: “At criminal terms of 
court, all civil process may be returned and pleadings filed which 

may be returned and filed at civil terms; motions may be heard upon 
due notice, and trials in civil actions may be heard by consent of 
parties.” C.8S. 1444. Watson v. Mitchell, 108 N.C. 364. “Motions upon 
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due notice” are formal motions, as for alimony (Zimmerman v. Zim- 
merman, 113 N.C. 484), or to set aside a judgment (Allison v. Whittier, 
101 N.C. 490), but not such as are merely incidental to the progress of 
a pending action. Coor v. Smith, 107 N.C. 481. 

Nor did the defendant waive its right to insist that the plaintiff had 
not complied with the statutory condition. It is true that the voluntary 
appearance of a defendant is equivalent to personal service of summons 
upon him (C.S. 490); and if this statute and the decisions construing 
it were applicable to the record in this case, the plaintiff’s argument 
would merit serious consideration. But they are not applicable for the 
reason that the defendant’s appearance was not voluntary. Appearance 
was made and an answer filed in response to proper service of the sec- 
ond summons; and if the defendant had not answered, the plaintiff no 
doubt would have recovered a judgment for the entire amount de- 
manded in the complaint. The defendant’s appearance was necessary 
to its resisting recovery in the action instituted by the plaintiff when 
the second summons was issued. The complaint alleges that the action 
was instituted within less than one year after the death of the plain- 
tiff’s intestate, and the allegation is denied in the answer. The defen- 
dants were not required to take action or move for judgment of nonsutt 
until the plaintiff’s evidence was concluded, because service of the 
second summons was good. But then, at the first opportunity, the de- 
fendant insisted that the pretended service of the first summons was 
void, that the second was the beginning of the action in which the an- 
swer was filed, and that the defendant was therefore entitled to a di- 
rected verdict. 

His Honor did not find as a fact that the defendants were served 
with summons on 13 January, but upon facts determined merely ad- 
judged that the summons issued at that time was duly served. It is 
hardly necessary to remark that this is a judicial order or determination 
of his Honor, involving a matter of law or legal inference, which is sub- 
ject to review on appeal. In like manner, the statement of Hardin that 
he was not a proper person upon whom process should be served was 
an inference of law which did not absolve the officer from the duty of 
knowing, or ascertaining, whether or not such legal conclusion was 
correct. 

Disregarding the question of a want of power to impart vitality to 
an exhausted process, we are unable to adopt the suggestion that his 
Honor’s findings of the facts was intended by way of amendment 
to validate a defective service. (626) 

Upon the facts disclosed by the record, we are constrained to 
hold that the action was not instituted within the statutory period, 
and that it cannot be maintained. The defendant was entitled to an 
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instruction to this effect. For this reason the judgment is set aside and 
his Honor’s refusal to grant the defendant’s motion for a directed ver- 
dict is 

Reversed. 


Cuark, C.J., dissenting: The judge, by conseat, found the facts as 
follows: “The plaintiff's intestate was killed 22 January, 1918. The 
original summons was issued 18 January, 1919, and on that day the 
sheriff went to the office of the two defendants and informed J. H. 
Hardin, their local agent, that he had for service a summons against 
the defendants in favor of the plaintiff, advising him of its contents, 
and tendered him a copy of the summons for eaca defendant, which he 
refused to accept, and told the sheriff that he was not an officer of 
either of the companies, nor a proper person upon whom to make ser- 
vice, and that J. H. Bridgers, a nonresident, was the president of each 
company. The sheriff thereupon did not place either copy of the sum- 
monses in the possession of Hardin; but he kept them in his own 
possession and departed. Hardin was not an officer of either company, 
but at that time was performing the local duties of the president during 
the latter’s temporary absence. The sheriff, relying on Hardin’s state- 
ment, made no effort to serve the president in the county of his resi- 
dence, but awaited his return to Alamance.” 

C.S. 488, provides that “if the action is against a corporation, the 
summons shall be served by delivering a copy thereof to the president, 
or other head of the corporation, secretary, cashier, treasurer, director, 
managing or local agent thereof.” It has been repeatedly held that the 
term “local agent” is not limited to those receivinz money for the com- 
pany, Copland v. Tel. Co., 186 N.C. 11, and that service is valid when 
made upon a general or local agent, Anderson v. Fidelity Co., 174 N.C. 
417, and cases there cited, and the definition of “local agent” is fully 
stated in Whitehurst v. Kerr, 153 N.C. 76; Moore v. Bank, 92 N.C. 590, 
and other cases cited under C.S. 4838(1). 

It is clear, therefore, that the officer, having informed J. H. Hardin 
that “he had for service a summons against the defendants in favor of 
the plaintiff, advised him of the contents, and tendered him a copy of 
the summons for each defendant” that the defendants cannot profit by 
the disavowal of their agent, who informed him that he was “not an 
officer of either company, nor a proper person upon whom to make ser- 
vice,” though, as the judge finds, Hardin made the misstatement in 
good faith. 

The bona fides of the agent in making this statement is not 
(627) material. He was the proper person on whom to serve the sum- 
mons; he was informed of the contents of the paper and a copy 
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of the summons for each of the defendants was tendered to him. This 
was equivalent to service upon the defendant company, which was not 
more fully complied with by leaving a copy, because the local agent 
refused to accept the copies tendered to him, and informed the officer, 
untruly, that service could not be made on him. The defendant cer- 
tainly should not be allowed to profit by the wrong of its representative 
in refusing, whether in good faith or not, the copies tendered and in 
making the misstatement that he was “not a proper person” upon 
whom the summons could be served. 

It would seem, certainly, that the sheriff did all that he could do, 
unless he had violently thrust the papers upon the local agent, whom 
he did inform of the contents of the summons, and who prevented ser- 
vice by refusing to receive the summons and misrepresenting to the 
sheriff that he was not a proper person upon whom to serve the paper. 

Judge Daniels correctly “adjudged that the summons was duly 
served on the defendants, 13 January, 1919.” The service was complete 
with the single exception that a copy of the summons was not left with 
the defendant. 

Whether fraudulent evasion of service was intended or not, as a mat- 
ter of fact, Hardin was a proper person upon whom to serve the sum- 
mons, its contents were made known to him, copies of the summons 
were tendered to him, he refused to accept them, and misled the officer 
by informing him that he was not the proper party upon whom to serve 
the summons. For the purpose of service of summons, the agent and 
acting president was the defendant itself, and his act should not be 
allowed to vitiate such service and deprive the plaintiff of an oppor- 
tunity to have his wrongs investigated and tried by the action of the 
very person through whom the law directed the notice of this action 
should be given. 

It is true the sheriff mistakenly returned the summons as not served, 
but that is immaterial when, as correctly found by the judge, the sum- 
mons, in fact, was duly served. 

It is true that the return by the sheriff of process “not” served 1s prima 
facie sufficient, but this can be cured either by appearance or by show- 
ing the fact to be otherwise. When a sheriff has been sued for penalty 
in not serving a process when he has returned it “served,” it has been 
held that the return can be contradicted and the penalty recovered if 
such is the fact, and when, as in this case, the sheriff returned it not 
served when in fact it was, the truth of the facts can be ascertained, 
and the judge in this case has adjudged correctly that this summons 
Was served. 

C.S. 490, provides: “A voluntary appearance of a defendant 
is equivalent to personal service of the summons upon him,” and (628) 
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under this 1t has been held in 20 cases cited under that section. 
that “a general appearance waives all defects bozh as to summons and 
service,’ Moore v. Packer, 174 N.C. 665, and cases there cited. It is 
also held: “General appearance cures all defects in service of process.” 
Drainage District v. Comrs., 174 N.C. 738, and other cases cited under 
C.S. 401. Under all these cases it is held that however defective the ser- 
vice of process, or when there has been no process issued at all, the 
party is as fully in court by a general appearance (which filing an an- 
swer is) as if the summons had been properly issued and duly served. 

Moreover, appearance in an action dispenses with the necessity of 
process. Wheeler v. Cobb, 75 N.C. 21, and very numerous cases since 
then. Among the latest cases being Rackley v. Roberts, 147 N.C. 207; 
Vick v. Flournoy, tbid., 216; Grant v. Grant, 159 N.C. 531, quoting the 
“learned opinion of Walker, J., in Scott v. Life Association, 187 N.C. 
D17.” Hatcher v. Faison, 142 N.C. 864; Harris v. Bennett, 160 N.C. 
839. Indeed, there are numerous cases that although there has been no 
summons at all issued, a general appearance, by filing an answer or 
otherwise, makes service of summons at all unnecessary. Irregularity in 
service of summons is waived by defendant answering, although he is 
an infant; Turner v. Douglas, 72 N.C. 127. Irregularity of summons is 
waived by appearance and plea in bar; Cherry v. Lilly, 1138 N.C. 26. 
A general appearance, even before a referee, cures all antecedent irregu- 
larity; Roberts v. Allman, 106 N.C. 391. 

It would indeed be a great hardship when, as the jury finds in this 
case, the plaintiff’s intestate was killed by the negligence of the defen- 
dant, without contributory negligence on his part and assessed the dam- 
ages at $10,000, the family should nevertheless be barred of recovery 
because the sheriff, misled by the defendant, erroneously returned the 
summons “not served” when in fact it had been. 

This action was brought upon allegation that the defendants were 
common carriers, and practically one and the same corporation, doing 
business in different names, but operated from the same office and hav- 
ing practically the same agents, servants, and owners, and being under 
the same general management, and that in January, 1918, the plain- 
tiff’s intestate, an employee of these companies and acting under in- 
structions of said companies’ superior officers and agents, and while 
assisting in the operation of their cars over the same track, was killed 
by the negligence of the defendants in failing ard refusing to furnish 
plaintiff’s intestate proper and up-to-date cars and appliances in 
ordinary use at that time; that they were dangerously constructed; and 
further, that by their negligence in the management of said cars, and in 

refusing to have a sufficient number of hands to operate them; 
(629) and by reason of the defective manner in which the appliances 
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in use were built, as well as in the failure to have proper appli- 
ances, the plaintiff’s intestate was killed. The details of the neghgence 
are set out in the complaint very fully and completely. 

The judge, having found as a fact that the defendants were served 
with summons on 138 January, 1919, upon J. H. Hardin, the local 
agent, and acting president of both corporations, he being for the pur- 
pose of service of summons the corporations themselves, and that he 
was informed that the officer had the summons for service upon him 
and the object of the suit, the refusal to accept the summons tendered 
him, and the misstatement made by him to the sheriff were the acts of 
the defendants, and there having been sufficient service within the 
statutory time, the cause was submitted to the Jury. Upon full evidence 
of the transaction, the jury found, upon the issues submitted to them, 
that the plaintiff’s intestate had been killed by reason of the neghgence 
of the defendant, as alleged in the complaint, and that he did not by his 
own negligence contribute to the injuries which resulted in his death, 
as alleged in the answer, and assessed the plaintiff’s damages at $10,- 
000. 

Upon this ascertainment of the facts by the Jury, it would seem clear 
that the defendant should not, by reason of the untrue statements of 
their acting president and local agent to the officer who attempted to 
serve the process, be released from al] liability if there was any tech- 
nical irregularity in the manner of the service, it having been caused, 
as the judge finds, by the action of the defendants through their own 
officer and agent, 

The defendants seek to deprive the plaintiff of compensation for the 
wrongful death, which the jury finds was inflicted on the husband and 
father of the beneficiaries in this action, upon the technical ground that 
a copy of the summons was not served upon the defendant companies 
and they rely upon a single case, Aaron v. Lumber Co., 112 N.C. 190. 
But that case differs from the present in two essential particulars: (1) 
In that case the constable had no copy of the writ and could not have 
left a copy. In this case, the judge finds as a fact that a “copy of the 
summons for each of the defendants was tendered” to the acting presi- 
dent and local agent of the defendant, and he refused to receive these 
copies and misled the officer by telling him that he was not the proper 
party on whom to leave them. (2) Again, in Aaron’s case, supra, the 
defendants entered no appearance, and judgment was taken before a 
justice of the peace by default. In the present case the court adjudged 
that “Service was duly made on 13 January, 1919,” as a matter of fact 
and of law, and the defendants took no exception to this ruling of the 
judge, but filed an answer and amended answer and remained in court 
two years and a half raising no exception to the finding of the Judge 
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that there had been sufficient service until the conclusion of the 
(630) evidence at the trial in September, 1920. Surely the plaintiffs 

ought not to lose their recovery of compensation for the wrong 
inflicted by the negligence of the defendants because the defendants’ 
acting president and local agent refused to accept the copies of the 
summons which were tendered him for each defendant and by his er- 
roneous statement induced the officer to leave without forcing the copies 
of the summons upon him. 

The plaintiff in ample time issued their sumrnons, and were in no 
default, for the court adjudged correctly, and without any exception 
on the part of the defendants, that “the summors was duly served on 
the defendants 13 January, 1919.” 


Stacy, J., concurs in dissent. 


Cited: Hinnant v. Power Co., 189 N.C. 121; McGwire v. Lumber 
Co., 190 N.C. 807; Pass v. Elias, 192 N.C. 498; Neely v. Minus, 196 
N.C. 347; Tieffenbrun v. Flannery, 198 N.C. 399; Jones v. Vanstory, 
200 N.C. 584; State v. Gant, 201 N.C. 222; Brown v. R. R., 202 N.C. 
261; Mathis v. Mfg. Co., 204 N.C. 485; Beck v. Bottling Co., 216 N.C. 
580; Mintz v. Frink, 217 N.C. 108; Insurance Co. v. Knox, 220 N.C. 
744: Green v. Chrismon, 223 N.C. 726; Ryan v. Baldorf, 225 N.C, 229; 
Webb v. Eggleston, 228 N.C. 577; Wilson v. Chastain, 230 N.C. 392; 
Colyar v. Motor Lines, 231 N.C. 319; Perkins v. Perkins, 232 N.C. 95; 
McIntyre v. Austin, 232 N.C. 192; Fuquay v. Fuquay, 282 N.C. 692; 
Hodges v. Insurance Co., 283 N.C. 292; Muncie v. Insurance Co., 253 


N.C. 80. 





NORMAN JAMES, Fork HIS NExT FRIEND, HERBERT . JAMES v. CITY OF 
CHARLOTTE. 


(Filed 2 June, 1922.) 


1. Municipal Corporations—Cities and Towns—Government—Negligence 
—Damages. 

A municipality, acting within the exercise of a purely governmental func- 
tion, including generally all those existent or imposed upon them by law 
for the public benefit, is not liable for the negligence of its agent or eim- 
ployee, unless a right of action therein is given by statute. 


2. Same—Statute-—Collecting Garbage. 
A city is in the exercise of a governmental duty in collecting garbage 
from the residence of its inhabitants under an ordinance passed in accord- 
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ance with the provisions of C.S. 2799, and is not liable in a civil action for 
damages to one injured by the negligence of its drivers of the carts or 
wagons when so engaged, there being no provision of law conferring such 
right. 


3. Same—Speed Limits—Criminal Law—Misdemeanors. 

C.S. 2618, fixing a speed limit for motor vehicles, etc, and making its 
violation a misdemeanor, is a cumulative right of action given at common 
law for the recovery of damages for a personal injury caused by the negli- 
gent acts of anether, and can evnfer no right of action fo recover damages 
in such instances against a city, by reason of the violation of this statute 
by a driver of a motor cart or wagon in collecting garbage, etc.. under an 
ordinance passed in pursuance of the provisions of C.S. 2799, the remedy, 
if any, being by indictment. 

4. Same—Business for Profit. 


It is the primary duty of the owner or occupant of the premises to re- 
move his garbage, etc., therefrom, under an ordinance passed in pursuance 
of C.S. 2799; and upon his failure thereof, the city may remove the same 
under certain requirements of the owner or occupants, with its own carts 
or wagons; and the fact that the city is permitted to charge the cost of 
such service does not change its act from a governmental function to a 
business for profit, or affect its nonliability for the negligent acts of its 
agents or employees therein. 


AppEAL by plaintiff from Finley, J., at February Term, 1922, 
of MECKLENBURG, (631) 

Civil action, heard on demurrer ore tenus to the facts as al- 
leged and admitted in the pleadings. The pertinent facts being that in 
July, 1921, plaintiff, while standing on a sidewalk of a street or alley 
in the city of Charlotte was run into by a truck negligently driven by 
an employee of the city, and in excess of speed permitted by the 
statute law directly controlling the matter, C.S. 2618, and received ser- 
ious and permanent injuries. That said employee, at the time, was op- 
erating the truck in the service of the sanitary department of the city, 
removing certain materials from private property pursuant to municipal 
regulations, the city collecting a charge for the same, the fee allowed 
by the statute. There was judgment sustaining the demurrer, and plain- 
tiff excepted and appealed. 


J.D. McCall and John M. Robinson for plaintiff. 
C. A. Cochran and C. W. Tillett, Jr., for defendant. 


Hoxs, J. The statute under which the regulations were chiefly 
made, and the employee operating the truck at the time, C.S. 2799, con- 
tains provision as follows: “The governing body may by ordinance 
provide for the removal, by wagons or carts, of all garbage, slops, and 
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trash from the city; and when the same is not removed by the private 
individual in obedience to such ordinance, may require the wagons or 
carts to visit the houses used as residences, stores, and other places of 
habitation in the city, and also may require all owners or occupants of 
such houses who fail to remove such garbage or trash from their prem- 
ises to have the garbage, slops, and trash ready aad in convenient places 
and receptacles, and may charge for such removal the actual expense 
thereof.”’ 

In Harrington v. Greenville, 159 N.C. 682-634, it is stated as the 
recognized doctrine in this jurisdiction that “unless a right of action is 
given by statute, municipal corporations may not be held civilly lable 
to individuals for failure to perform or negligence in performing duties 
which are governmental in their nature, and including generally all 
duties existent or imposed upon them by law, solely for the public bene- 
fit.” Citing MclIlhenny v. Wilmington, 127 N.C. 146; Foffitt v. Ashe- 
ville, 1038 N.C. 237; Hill v. Charlotte, 72 N.C. 45. 

And Mack v. Charlotte, 181 N.C. 383; Howland v. Asheville, 
(632) 174 N.C. 749; Snider v. High Point, 168 N.C. 608; Peterson v. 
Wilmington, 1830 N.C. 76, and other cases with us are in ap- 
proval of the position. In Snider v. High Point, supra, the employee, 
whose negligence caused the injury, was engaged in the removal and 
destruction of garbage and other refuse matter under the sanitary reg- 
ulations of the city, and the decision of the Court denying liability on 
the ground that the employee at the time was engaged in performance 
of duties governmental in their nature would seem to be controlling 
against the plaintiff on the facts of the present record. 

In a recent decision of the Supreme Court of the United States, Adel- 
bert Harris v. District of Columbia, 41 Supreme Court Reporter, 610, 
the same principle is fully recognized. It is contended for plaintiff that 
the position referred to does not apply to the facts of the present record 
because it appears that the employee at the time was in violation of 
the speed regulations applicable, and constituting the negligence com- 
plained of a misdemeanor, C.S, 2618, but we aze of opinion that the 
exception cannot be sustained. 

It is recognized that “a statute which merely makes that a crime, 
misdemeanor, or offense, punishable by a penalty or forfeiture, which 
before its passage was already a legal wrong to individuals injured 
thereby, redressible by civil action or suit, does not take away the pre- 
existing cause of action, unless it is so declared expressly or by neces- 
sary implication.” 1 Cyc. 681. But where there is no legal wrong 
existent and the statute purports to create a new offense and provides a 
remedy, there, as a rule, the remedy provided must be pursued, and 
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none other. S. v. R. R., 145 N.C, 495-539; 7th Lawson’s Rights and 
Remedies, sec. 8777; 2d Waites, Actions and Defenses, p. 109. 

Applying the principle as to private persons, individual or corporate, 
the negligence condemned and made a misdemeanor in C.S. 2618, was 
actionable at common law, and therefore the section is regarded as 
cumulative to the right of action existent at common law, but as to 
municipal corporations, when in the exercise of governmental fune- 
tions, no right of action existed at common law, and the liability, if 
any, arises only by statute, and as to them, therefore, the statutory 
remedy by indictment is alone given and must be pursued. 

Again it 1s insisted that the city is not protected from liability in 
this instance because it charges a fee for removal of garbage, but the 
position is without merit. True, we have held m several cases that 
where a municipal corporation enters into the business of selling light 
and power to its citizens for profit, they are not regarded as being in the 
exercise of governmental functions, and under proper circumstances 
may be held to ervil hability. Munich v. Durham, 181 N.C. 188; 
Harrington uv. Wadesboro, 153 N.C. 487; Fisher v. New Bern, (633) 
140 N.C. 506. 

But the principle invoked has no application where, as in this in- 
stance, the city merely makes a charge covering the actual expense of 
removing garbage and refuse in discharge of a duty primarily incum- 
bent on the individual citizen and occupant of property. The decisions 
to which we were referred in the learned brief of appellee’s counsel are 
in full support of their position on this question. Moulton v. Fargo, 
167 N.W. 717. 

We find no error in the record, and the judgment of nonsuit must be 

Affirmed. 


Cited: Dayton v. Asheville, 185 N.C. 14; Sandlin v. Wilmington, 
185 N.C. 260; Warner v. Halyburton, 187 N.C. 416; Scales v. Winston- 
Salem, 189 N.C. 471; Hamilton v. Rocky Mount, 199 N.C. 509; Broome 
v. Charlotte, 208 N.C. 730; Hodges v. Charlotte, 214 N.C. 739; Muller 
v. Wilson, 222 N.C. 842; Stephenson v. Raleigh, 232 N.C, 46; McKinney 
v. High Point, 237 N.C. 72; Glenn v. Raleigh, 246 N.C. 477; Rhyne v. 
Mount Holly, 251 N.C. 526. 
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In RE SHERRILL HARRIS. 
(Filed 2 June, 1922.) 


1. Constitutional Law — Ambiguity — Local Laws — Courts—-Statutes — 
General Statutes — Inferior Courts. 


The amendment of our State Constitution, effective 10 January, 1917, 
now appearing as Article II, section 29, of the Constitution, among other 
things, prohibiting “local, private, or special legislation relating to the 
establishment of courts inferior to the Supreme Court,” ete, must be de- 
fined by reference to the context and existing conditions, and is sufficiently 
ambiguous to admit of interpretation; and as applied to the establishment 
of recorders’ courts, the court will take cognizance of the efficiency and the 
number of sueh courts theretofore existent: and the more recent statutes 
under which other such courts have been added, and at the time of the en- 
actment of the original statute affecting the question there were 56 counties 
in the State within which they have been established, with only 44 counties 
to the contrary, in determining whether an amendment to a recent statute 
permitting several additional counties to establish them comes within the 
constitutional inhibition as a local law. 


2. Same — Presumptions. 


The interpretation of a statute, as to whether it is a local one, prohibited 
by Article II, section 29, of our Constitution, under the recent amendment, 
should be largely left to the facts and circumstances of each particular 
case, giving significance to the rule that legislative acts are presumed to 
have been rightfully passed from proper motives, and that a classification 
of this kind, when made by them, should not be disturbed unless it is mani- 
festly arbitrary and invalid. 


8. Same—Amended Statutes. 


A general law permitting the establishment of recorder’s courts in the 
State, excepting certain counties to the number of 44, leaving 56 within the 
provisions of the statute, is not a local law within the intent and meaning 
of Article II, section 29, of our Constitution (a recent amendment), nor is 
a late statute amending the former general law taking a certain county 
and two others out of the excepted class enumerate] in the general statutes, 
unconstitutional as a local or special act as to those counties, the effect of 
this statute being a reénactment of the general law including the particular 
counties. 


CLARK, C.J., concurs in result. 


Apprau by defendant from Long, J., in habeas corpus proceed- 
(634) ings instituted and heard before him at chambers, 18 April, 
1922, from IREDELL. 
Cause presented on writ of certiorari, duly issued from this Court, to 
review a decision of Long, J., on petition of Sherrill Harris. 
From a perusal of the record, it appears that under C.S. ch. 27, sub- 
ch. 4, as amended by Laws 1921, ch. 110, a recorder’s court was estab- 
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lished for Iredell County. Acting under provisions of said law and the 
jurisdiction thereby conferred, defendant was, on 27 February, 1922, 
convicted of the criminal offense of selling spirituous liquor and sen- 
tenced to imprisonment for a term of six months and assigned to work 
on the roads, ete., during said term, without felon stripes. That, being 
held under said sentence, the defendant filed his petition for habeas 
corpus before his Honor, B. F. Long, resident judge, Fifteenth Judicial 
District, on the alleged ground that the judgment against him was il- 
legal and void. Chiefly for the reason that the act providing for the 
establishment of said court and conferring jurisdiction thereon, was in 
violation of Article II, section 29, of the Constitution prohibiting local, 
private, or special legislation in various matters therein specified, and 
including acts relating to the establishment of courts inferior to the 
Supreme Court. On the hearing, his Honor being of opinion that the 
act was in all respects constitutional and valid, entered Judgment in 
denial of plaintiff's application, and he was remanded to custody and 
is now held under said sentence of the recorder’s court. Thereupon said 
petitioner applied for and obtained this writ of certiorari, on petition, 
and which was duly filed and served for the purpose, as stated, of re- 
viewing the adverse judgment in habeas corpus proceedings, and the 
validity of the sentence under which the petitioner is being detained. 


Zeb V. Turlington for petitioner. 
W. D. Turner, Long & Jurney, Lewis & Leurs, and Gnrer & Grer 
for respondent. 


Hoxe, J. In the fall of 1916 there were several amendments made 
to our Constitution, becoming effective 10 January, 1917. Reade v. 
Durham, 173 N.C. 668; Mills v. Comrs., 175 N.C, 215. Among these 
amendments, appearing chiefly in Article II, section 29, there is an 
inhibition against passing “local, private, or special act or reso- 
lution relating to the establishment of courts inferior to the Su- (6353 
preme Court, authorizing the laying out, opening, altering, or 
discontinuing of highways, streets, or alleys; relating to ferries or 
bridges,” ete. After the adoption of these amendments, the General 
Assembly, in 1919, chapter 277, the same being entitled “An act to 
establish a uniform system of recorders’ courts for municipalities and 
counties in the State,” provided for the establishment of such courts, 
and in section 64 exempted from the effect and operation of the law 
10th, 18th, 19th, and 20th Judicial districts, and the 11th Judicial Dis- 
trict, except Caswell County, and ten additional counties, by name: 
Anson, Chatham, and eight others, the exemption now appearing in 
C.S. 1608. Later, in ch. 110, Laws 1921, some amendments were made 
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to the general statute, and Iredell and Granville and Cherokee coun- 
ties were withdrawn from the excepted cases ard brought within the 
provisions of the general law, the result being that the general statute 
applied to about 56 counties in the State, and 44 were excepted from 
its provisions, and it is contended by the petitioner that the statute 
under which the court has been established is a “!ocal and special law” 
within the meaning of the constitutional inhibition. In Mills v. Comrs., 
175 N.C, 215, a statute authorizing the commissioners of Iredell and 
Catawba counties to provide for building bridges over the Catawba 
River, which had been washed away by a recent flood, was challenged 
as being in violation of the constitutional provision, and speaking to 
the meaning of the word “local” as contained in the amendments, the 
Court, among other things, said: “It is said in some of the decisions on 
the subject that the significance of the term ‘local’ in constitutional pro- 
visions of this character is comparatively of recent use and importance, 
and has received no fixed or generally recognized meaning. Like other 
legislation or written instruments sufficiently ambiguous to permit of 
construction, it must be defined by reference to the context, the pur- 
pose appearing in the terms of the law and the attendant circumstances 
relevant to its true interpretation. In Lewis’ Southerland Statutory 
Construction it 1s said (2 ed., sec. 199, p. 358) “That special laws are 
those made for individual cases. ... Local laws are special as to 
place’; and further (at sec. 200): ‘It seems impossible to fix any defi- 
nite rule by which to solve the question whether a law is local or gen- 
eral, and it has been found expedient to leave the matter, to a con- 
siderable extent, open, to be determined upon the special circumstances 
of each case.’ ” 

A position that is in accord with the comments as to the meaning of 
the word “local” appearing in Gray v. Taylor et al., 227 U.S. 51. And 
in further reference to the amendments it was said: “It is well under- 
stood that our General Assembly, at session after session, was called on 

by direct legislation to authorize a particular highway or street, 
(636) or to establish a bridge or ferry at some specified place. Such 

questions being not infrequently at the instance of rival parties 
or opposing interests, were urged and debated with great earnestness by 
their respective advocates and renewed and protracted to such an ex- 
tent that they were of serious detriment to the public interests, and, at 
times, prevented full and proper consideration of vital public measures. 
The Legislature, in these cases, was in fact called on to usurp, or rather 
to exercise, functions which were more usually and properly performed 
by the local authorities, and it was in reference to local and special and 
private measures of this character that these amendments were adopt- 
ed, and, as stated in Brown’s case, supra, it was never intended to pro- 
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hibit legislation authorizing the raising of proper funds by the sale of 
bonds or by taxation for measures required for the public good, though 
such funds should be for the improvements in some fixed place or in 
restricted territory, determined upon by local authorities in pursuance 
of general laws on the subject.” This principle of interpretation as to 
the meaning of these amendments had been previously announced in 
Brown v. Comrs., 173 N.C. 598, and has been approved since in several 
decisions of the Court where the subject was directly and fully con- 
sidered. Huneycutt v. Comrs., 182 N.C. 319; Comrs. v. Bank, 181 N.C. 
347; Comrs. v. Pruden, 178 N.C, 394; Martin County v. Trust Co., 178 
N.C. 27; Parvin v. Comrs., 177 N.C. 508. In Huneycutt’s case, supra, 
Associate Justice Stacy, for the Court, said: “Thus it will be seen that 
the purpose of the act in question was not to authorize the laying out, 
opening, altering, or discontinuing of any given road or highway, but to 
provide ways and means by which the general road work of the entire 
county might be successfully carried on and maintained. The two high- 
way commissions hitherto existing in the county were to be abolished 
and one new central system established. It has been held with us in a 
number of cases that acts of this character do net fall within the con- 
stitutional prohibition against local or private Icgislation.” 

Under these decisions and the construction they uphold as to the 
true intent and meaning of these amendments, the statute in question 
would seem to be a valid law, and this, in our opinion, is undoubtedly 
true when it is considered that the statute is designed and intended to 
provide for as many as 56 out of the 100 counties of the State, and 
could in no sense be regarded as a local or special law within any usual 
or ordinary meaning of these terms. It is well known that at the time 
this law was enacted there were 20 or 25 of these recorders’ courts al- 
ready established and doing satisfactory work, and in the remaining 
excepted counties it was estimated that the regular courts were then so 
fixed in time and number as to afford adequate facilities for the admin- 
istration of public Justice in those counties. It is always presumed that 
a Legislature aets rightly and frem proper motives, and a classi- 
fication of this kind, when made by them, should not be dis- (637) 
turbed unless It is manifestly arbitrary and invahd. 25 R.C.L., 

p. 815, sec. 66. 

As applied to the facts of the record, we think the correct general 
position is stated in People, ex rel. v. The Newburgh Plank Road Co. 
et al., 86 N.Y. 117, as follows: “A local act is one operating only in a 
limited territory or specified locality. It could not be said with pro- 
priety that a territory comprising nearly the whole State was merely a 
place or locality. An act operating upon persons or property in a single 
city or county, or in two or three counties, would be local.. But how 
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far must its operation be extended before it ceases to be local? To 
determine this, no definite rule can be laid down, but each case must 
depend upon its own circumstances.” The same case is authority for 
the position “that a general act does not cease to be general because an 
amendment bringing one or more additional counties under its provi- 
sions, but the act, as amended, continues to be a general act,” and for 
the purposes now presented may be treated as if reénacted in its 
amended form. There are various decisions on this subject which appear 
to conflict, and some of them which do conflict with the disposition we 
have made of the present appeal. In some of them the courts were 
construing a Constitution which was more specific in defining the term 
local than in the clause presented here, as in State ex rel. Attorney- 
General v. Sayre, as Judge, etc., 142 Ala. 641, where a local law is ex- 
pressly defined to be ‘‘any political division or subdivision of the State 
less than the whole.” In others, an act in general terms contained a 
provision that the same should apply only to one or more counties, not 
designated expressly by name, but so described as to be clearly indi- 
cated, a palpable attempt to evade the constitutional restriction. Again, 
acts applying to the State at large, and excepting one or more counties, 
has been held local, because it is considered as legislation affecting the 
excepted counties. Although many of the decisions referred to might 
thus be distinguished, it must be admitted that they are based in the 
main or principles at variance with our present decision, but we are of 
opinion, as stated, and so hold, that on the case we have before us, 
where the Legislature, in the plain endeavor to comply with the consti- 
tutional limitations, has passed an act establishing a general statute 
for the establishment of these courts, applicable to more than one-half 
the counties in the State, the principle of the New York decision affords 
a better and wiser rule of interpretation, and must be allowed as con- 
trolling on the validity of the present law. 

For the reasons stated, we ore of opinion that the petitioner is held 
under a valid sentence of a competent court, and the judgment denying 
his application for release must be 

Affirmed. 


CuarK, C.J., concurring in result: It is well settled that a 
(638) statute may be constitutional in part and unconstitutional in 
part. It is not necessary to cite authorities for this. 

The amendment to the Constitution adopted in 1916, now Article IT, 
section 29, prohibits local legislation on many subjects, among them 
“the establishment of courts inferior to the Superior Court,” and re- 
quires that all legislation on the subjects named in that section shall 
be enacted by general laws. Laws 1919, ch. 277, entitled “An act to 
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establish a uniform system of recorders’ courts for municipalities and 
counties in the State,” is in strict accordance with the amendment, and 
constitutional. It is a carefully prepared system, and by its terms ap- 
plies to the whole State. It gives the same power to establish these 
courts in all of the 100 counties of the State. 

But section 64 of said act, now C.S. 1608, which attempted to with- 
draw 44 counties from the provisions of the general act, 1s in violation 
of Article IT, section 29, and unconstitutional and void. 

The act here in question, Laws 1921, ch. 110, simply withdrew Ire- 
dell, Granville, and Cherokee from being among the 44 counties at- 
tempted to be excepted from the valid general act, Laws 1919, ch. 277, 
establishing a uniform system of recorders’ courts. 

As the provision excepting the 44 counties was unconstitutional, this 
act withdrawing these counties from the excepted class was a work of 
supererogation and unnecessary, but constitutional, and the recorders’ 
court in Iredell is valid. 

I do not understand that section 29, Article II, of the Constitution 
invalidates any local legislation, on any subject, which had been en- 
acted prior to the adoption of the amendment. 


Cited: Roebuck v. Trustees, 184 N.C. 145; Coble v. Comrs., 184 
N.C. 355; State v. Kelly, 186 N.C. 374; Reed v. Engineering Co., 188 
N.C. 44; Day v. Comrs., 191 N.C. 783; Queen v. Comrs. of Haywood, 
193 N.C. 824; Albertson v. Albertson, 207 N.C, 551; State v. Williams, 
209 N.C. 58; State v. Dixon, 215 N.C. 165; Pletcher v. Comrs. of Bun- 
combe, 218 N.C. 4; Taylor v. Racing Assoc., 241 N.C. 95; State v. 
Ballenger, 247 N.C. 217; State v. Furmage, 250 N.C. 619; AfcIntyre 
v. Clarkson, 254 N.C. 516, 517, 519, 5381, 582, 534, 535. 





J. D. WILSON er at. v. BOARD OF COMMISSIONERS ann BOARD OF 
EDUCATION OF BUNCOMBE COUNTY. 


(Wiled 2 June, 1922. 


1. School District-—RBonds—Taxation—Statutes—Substantial Compliance. 


Where the provisions of a Public-Local law have been strictly complied 
with as to consolidating the school districts of the county, for acquiring 
school sites, building and repairing schoolhouses thereon, and for an issu- 
ance of bonds therefor, upon the petition of one-fourth of the voters of the 
consolidated school district to the county commissioners, endorsed by the 
board of education, except that the petition was signed before the order of 
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consolidation had been made, the signing of this petition beforehand, and 
presented as the statute required, is not of the substance, and will not alone 
render invalid the bonds issued upon the approval of the voters of the con- 
solidated district. 


2. School Districts — Statutes—Special Statutes—Exceptions to General 
Laws. 


Where the provisions of a special statute, authorizing the consolidation 
of school districts within the county, have been complied with, objection to 
the validity of the issue on the ground that the order for the election was 
too indefinite as to specifying the amount of interest to be paid thereon 
under the requirement of our general statutes, C.S. 5676 et seg., is wunten- 
able, for both the local and the general law having been passed at the same 
session of the Legislature, and being in force at the same time, the local 
law will prevail as an exception to the general law. 


AppraL by plaintiffs from Shaw, J., at the February Term, 
(639) 1922, of BuNCOMBE. 

Civil action, heard on return to preliminary restraining order. 
The action, instituted by plaintiffs, citizens and residents of Swannanoa 
Consolidated School District, in said county, seeking to restrain defen- 
dants from making a bond issue of $50,000 of said district, pursuant 
to an election of the voters, and under Public-Local Laws 1915, ch. 
722, There was judgment dissolving the restraining order, and plaintiffs 
excepted and appealed. 


Carter, Shuford & Hartshorn for plaintiffs. 
J. D. Murphy, Charles N. Malone, G. A. Thomasson, and G. H. 
Grainstaff for defendants. 


Hox, J. Public-Local Laws 1915, ch. 722, authorizes the board of 
education to consolidate any school district of the county, for the pur- 
pose of acquiring sites, building and repairing scl.oolhouses, etc., and it 
is provided in the act that on petition filed by as many as one-fourth 
of the voters of any school district, endorsed by t.ie board of education, 
the county commissioners may call an election or the question of issu- 
ing bonds, and if the measure is favored by a majority of the qualified 
voters in the district, may issue and sell the bonds to the amount desig- 
nated with interest, not to exceed 6 per cent, the proceeds to be applied 
to the purposes specified, etc. It is also enacted taat a tax may be an- 
nually levied to meet the interest and provide a sinking fund to pay 
said bonds at maturity. Pursuant to the statute and proceedings under 
it, the board of education consolidated four existing school districts of 
the county into the Swannanoa Consolidated School District, and on 
3 October, 1921, a petition, signed by more than one-fourth of the con- 
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solidated district properly endorsed, was filed for the proposed bond 
issue of $50,000, an election was ordered, the measure approved by the 
voters and the bonds prepared and will be sold unless restrained. ete. 
The provisions and requirements of the act have in all things been sub- 
stantially complied with, and we find no legal reason suggested against 
the validity of the proposed bond issue. It is objected, first, that 

the petition was signed by the voters before the order for eon- (640) 
solidating the four districts had heen formally entered. It is 
recognized that the petition in a matter of this kind 1s jurisdictional, 
and the requirements concerning it must be substantially complied 
with. Key v. Board of Education, 170 N.C. 123; Gill v. Comrs., 160 
N.C. 176. It appears, however, that the boundaries of the consolidated 
district were fully known, and the petition was duly signed by the re- 
quired number of voters a short while preceding and with the view of 
the proposed measure, and presented to the board of commissioners 
properly approved by the county board of education after the consoli- 
dation was made, and in such cases we are of the opinion that the mere 
fact that the signatures of the voters of the four districts were had be- 
fore the order of consolidation formally entered is not of the substance, 
and presents no legal exception to the measure. Again, it is contended 
that the order for the election lacks definiteness, in that the amount of 
interest, ete., of the bond issue was not specified in accord with the re- 
quirements of the general law on the subject. C.S. 5676, 5677, 5678, 
5679, etc., but the exception cannot be sustained. These sections do not 
seem to apply to the measure as presented on the facts of the record, 
and if they did, and there is conflict between the general and the spe- 
cial law, both passed at the same session, it is the latter which must 
prevail. Bramham v. Durham, 171 N.C. 196. And, moreover, the entire 
matter being throughout entered upon and conducted under the special 
statute. It is the provisions of such statute that must prevail, the same 
being in force as an exception to the law of more general application. 
Proctor v. Comrs., 182 N.C. 56. On the record, we fully concur in the 
conclusion of the learned judge who considered and passed upon the 
question presented “that defendants have in all respects fully complied 
with Public-Local Laws of 1915, ch. 722, in holding and conducting the 
special election in said school district authorizing the $50,000 of school 
bonds mentioned in the pleadings, and that the said election has been 
legally and regularly held and conducted, and that the said bonds au- 
thorized by said election constitute the legal, valid, and binding obliga- 
tions of said Swannanoa Consolidated School District, when the same 
shall have been duly issued,’ and are of opinion that the restraining 
order has been properly dissolved. 

Affirmed. 
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Cited: Bd. of Ed. v. Bray, 184 N.C. 487; Felmet v. Comrs., 186 N.C. 
252, 2538, 254; Young v. Comrs. of Rowan, 194 N.C. 773, 4; Hammond 
v. Charlotte, 205 N.C, 472; Rogers v. Davis, 212 N.C. 36; Charlotte v. 
Kavanaugh, 221 N.C. 263; Power Co. v. Bowles, 229 N.C. 150. 





re es ee | | 


(641) 
S. E. COVER er ar. v. H. M. McADEN ET at, 
(Filed 2 June, 1922.) 


1. Covenants — Deeds and Conveyances — Seizin —~ Warranty of Title -—— 
Breach of Covenant—Paramount Title. 


A covenant of seizin in a conveyance of lands is that the particular state 
of things, the subject thereof, exists in praesenti, and if untrue at the time 
of the delivery of the deed, it is an instant breach of the covenant, which 
differs from a covenant of warranty, for the latter is an assurance by the 
grantor of an estate that the grantee and his heirs and assigns shall enjoy 
without interruption by virtue of a paramount title, or that by force of a 
paramount title they shall not be evicted from the land or deprived of its 
possession; and being prospective, it is broken only by eviction, actual or 
constructive, under a paramount title existing at the time the conveyance 
was made. 


2. Covenants — Deeds and Conveyances — Warranty — Title — Breach of 
Warranty — Damages. 

The modern law differs from the ancient common law of England where- 
under the lord, upon breach of his warranty, was required to give his vas- 
sal another fief of equal value, etc., and by modern interpretation the war- 
rauty of title is treated as an agreement of the warrantor to make good by 
compensation in money any loss directly caused by ‘iailure of the title which 
his deed purports to convey. 


3. Same — Notice to Covenantor—Judgments—Prima Facie Case—Para- 
mount Title — Evidence —- Proof. 


Where the coventantee of title to lands has been evicted therefrom by 
the owner of a paramount title, and his covenantor has not been notified 
to come in and defend, and has not been made a party to the action, the 
covenantee in his action on the warranty of title, does not make out a prima 
facie case by showing judgment and eviction, for he is required to show, in 
addition, that he had been evicted under a paramount title. 


4, Same—Eviction—Ouster. 


The covenantee in a deed for lands was evicted therefrom in an action 
by the owner of a paramount title, and his granto:, having made good his 
warranty by compensation, sued the covenantor in his deed to recover 
upon the breach of warranty therein, It was found as a fact that the de- 
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fendant in the present action had been given due notice of the former ac- 
tion, with opportunity to defend the title, and upon the record and the 
facts found it is held, he was bound by the judgment in that action, estab- 
lishing the paramount title in another at the time of the delivery of his 
deed to the present plaintitt. 


5. Same—Government. 


While ordinarily there must be an eviction, actual or constructive, though 
not necessarily under legal process, for the covenantee to bring his action 
upon his grantor’s breach of warranty of title, it is not essential to a con- 
structive conviction that the paramount title be formally asserted when 
such title is in the State or United States Government at the time of the 
delivery of the deed containing the warranty. 


6. Same—Possession—Trespass—Limitation of Actions. 


Where, at the time of the conveyance of lands with warranty of title, 
the paramount title is in the United States Government, the paramount title 
of the United States was such hostile assertion as amounted to a construc- 
tive eviction: and the statute of limitations began to run at the time of the 
delivery of the deed, C.S. 487(2); and where neither the Government nor 
the parties have been in actual possession, it is not required that the coven- 
antee of grantee in the deed enter upon the lands as a wrong-doer, and be- 
come liable to summary ejection in order to recover upon the warranty. 





% Appeal and Error-—Facts Found by Trial Judge—Covenants—Breach 
—Deeds and Conveyvances—Judgments, 

The plaintiff’s covenantee was sued by the United States Government to 
recover certain lands alleging paramount title by prior deeds, of which the 
plaintiff and defendant in the present action for breach of warranty had 
notice, but neither became parties; and it was found by the trial judge who 
the parties to the present action agreed should find the facts on the evi- 
dence, that the plaintiff and defendant were precluded by the former judg- 
ment: Held, upon the facts found it was not open for the defendant to con- 
test the validity of the probates to the deeds under which the Government 
claims and under which it has established its paramount title in the former 
action, in view of the decision of Fibre Co. v. Cozad, ante, 600. 


CLARK, U.J., dissenting. 


Appreau from Shaw, J., at April Term, 1922, of Buncompe, the 
cause having been removed from CHEROKEE by consent. (642) 
Civil action to reeover damages for alleged breach of war- 
ranty title. The parties waived a trial by Jury, and agreed that the 
court, after hearing the evidence and the argument, should answer the 
issues. The plaintiff introduced in evidence the following: 


1. A deed from Edwin B. Olmsted and wife to Levi Stevens, dated 
7 February, 1868, purporting to convey about 5,000 acres of land in 
Cherokee County. 
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2. A deed for the same land from Levi Stevens and wife to the 
United States of America, dated 15 March, 1869. 


3. An agreement between J. H. McAden, trustee, and F. P. Cover, 
dated 29 October, 1902, by which McAden was to sell and Cover was 
to buy certain tracts in Cherokee and Clay, containing several thousand 
acres. 

4, <A deed, with several, but not joint, covenants of warranty, from 
H. M. McAden and others to 8. E. Cover and others, dated .... Febru- 
ary, 1905, executed in pursuance of said agreement. 


5. A deed, with the usual covenants of warranty, from 8. E. Cover 
and others to the Hiawassee Lumber Company, conveying the land 
described in the deed from McAden to Cover. It was admitted that the 

plaintiffs are the children of F. P. Cover. [t is not necessary to 
(643) refer particularly to the orders making additional parties, or to 
the special proceedings for the sale of the :nterest of minors. 


Plaintiffs introduced, also, a judgment of the District Court of the 
United States for the Western District of North Carolina, rendered at 
March Term, 1919, in an action entitled “United States v. Hiawassee 
Lumber Company,” adjudging that the plaintiff in that action was the 
owner of the land conveyed in the Olmsted and Stevens deeds. This is 
a part of the land conveyed by McAden and others to the Covers, and 
by the Covers to the Hiawassee Lumber Company. 

The plaintiffs alleged that the United States was seized in fee of the 
land described in grant No. 3110 at the date of the deed from McAden 
and others to the Covers, and that the makers had no title to convey, 
and that after the District Court adjudged the United States to be the 
owner of this land, the plaintiffs paid to the Hiawassee Lumber Com- 
pany the amount received as the purchase price, with interest at 6 per 
cent from date of receipt to date of payment, namely 22 May, 1919. 
The plaintiffs have sued to recover $5,922 with interest. His Honor an- 
swered the issues, finding that defendants, except the minors, cove- 
nanted to warrant and defend the title to the lands described in the com- 
plaint; that title vested in the United States by virtue of the Olmsted 
and Stevens deeds; that the plaintiffs and defendants had notice of the 
action of the United States against Hiawassee Lumber Company; that 
plaintiff’s accounted to the Hiawassee Lumber Company for the loss 
caused by its breach of warranty; that the judgment of the District 
Court and plaintiff’s settlement with Hiawassee Lumber Company con- 
stituted an ouster, and assessed certain damages. His Honor answered 
the seventh issue as follows: 

“Ts the cause of action of the plaintiffs barred by the statute of lim- 
itations, as alleged in the answer? Answer: Yes, the court being of the 
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opinion that plaintiffs are estopped by reason of the judgment in Unit- 
ed States Circuit Court in the case of United States v. Hiawassee Lum- 
ber Company to deny that their cause of action arose upon the execu- 
tion of the deed to them by the defendants in 1905; and the court fur- 
ther is of the opinion, and so holds, that under the judgment above 
mentioned the title to the lands in controversy, insofar as plaintiffs and 
defendants are concerned, was in the United States, and the plaintifts 
and defendants having neither of them been in the actual possession of 
any part of said property that the plaintiff’s cause of action arose 1m- 
mediately upon the execution and delivery of the said deed to them by 
the defendants.” 
Judgment; all parties appealed. 


Martin, Rollins & Wright for plaintiffs. 
Tillett & Guthrie for defendants. 


Avams, J. The United States acquired its title on 15 March, 
1869. In February, 1905, McAden and his cotenants executed (644) 
their deed to the Covers, and on 17 May, 1906, the Covers made 
a conveyance to the Hiawassee Lumber Company, reserving certain 
timber and minerals, with right of entry for purposes designated in the 
deed. On 19 August, 1910, the United States brought suit against the 
Hiawassee Lumber Company in the District Court for the Western 
District of North Carolina, and at the March Term, 1919, recovered a 
final judgment declaring the plaintiff in that action to be the owner of 
the land in controversy. In answer to the fourth 1ssue his Honor con- 
cluded that the District Court had adjudged the United States to be the 
owner of 2,682 acres of the land embraced in the deed executed to the 
Covers by McAden and his cotenants. This land was included, also, in 
the deed from the Covers to the Hiawassee Lumber Company. After 
rendition of the final judgment in the District Court, the plaintiffs re- 
funded to the Hiawassee Lumber Company the consideration received 
by them and their predecessors, with interest from the date of payment, 
and on 16 Deeember, 1919, instituted the present action to recover of 
the defendants the sum of $5,922, the amount refunded, with interest 
thereon from 1 March, 1905, as damages for the defendants’ alleged 
breach of warranty. Among other defenses, the defendants pleaded the 
statute of limitations in bar of the plaintiffs’ recovery; and this plea 
necessarily involves the preliminary question whether the plaintiffs’ 
alleged cause of action is defeated by lapse of time. 

In view of the plaintiffs’ contention, it may be advisable to note the 
distinction between a covenant of seizin and a covenant of warranty. 
The former is a covenant in presenti, or a covenant that a particular 
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state of things exists when the deed is delivered -— juris et seisine con- 
junctio — and if it does not exist the delivery of the deed containing 
such a covenant causes an instant breach. A covenant of warranty is 
prospective. lt is an agreement or assurance by the grantor of an estate 
that the grantee and his heirs and assigns shall enjoy it without inter- 
ruption by virtue of a paramount title, or that they shall not by force 
of a paramount title be evicted from the land or deprived of its posses- 
sion. Rawle on Covenants, sec. 205; Burdick on Real Prop., sec. 301; 
Wiggins v. Pender, 182 N.C. 634. This distinction is further observable 
in the conditions or circumstances that usually caaracterize the breach 
of each covenant. If the grantor is not seized, or if an encumbrance 
exists, the covenant of seizin is broken immediately upon the execution 
of the deed; but generally speaking, a covenant of warranty, being 
prospective in its nature, is broken only by eviction, actual or construc- 
tive, under a paramount title existing at the time the conveyance is 
made. Burdick, supra, 814; Wiggins v. Pender, swora; Price v. Deal, 90 
N.C. 290; Coble v. Wellborn, 13 N.C. 388; Britton v. Ruffin, 
(645) 123 N.C. 67; Griffin v. Thomas, 128 N.C. 310; Cedar Works v. 
Lumber Co., 161 N.C. 614. 

We must, therefore, inquire whether at the time the plaintiffs and the 
defendants executed their respective deeds there was a paramount title 
in the United States, and if so, whether the Hiawassee Lumber Com- 
pany, after vouching in the plaintiffs, was actually or constructively 
evicted from any part of the purchased premises by virtue of such title. 
Although there is no contention that the judgment. of the District Court 
does not conclude the Hiawassee Lumber Company, it is necessary to 
decide whether it likewise concludes the plaintiffs. The answer de- 
pends in part on the question of notice and the relation existing be- 
tween the plaintiffs and the Hiawassee Lumber Company at the time 
the judgment was rendered. At common law the lord, when vouched in 
or notified, was required to appear and protect his vassal in the enjoy- 
ment of his fief, and, failing to do so, to give to the vassal another fief 
of equal value. If the warrantor had no lands or tenements, and if there 
was neither voucher nor writ of warrantia charte (warranty of deed 
or title), there could be no recovery in value; but in the modern law a 
covenant of warranty is treated as an agreement of the warrantor to 
make good by compensation in money any loss directly caused by 
failure of the title which his deed purports to corivey. It is not always 
essential to the grantee’s right of action on the covenant that he should 
give his covenantor notice to come in and defend the title. But if no 
notice is given, the covenantee, in his suit against the covenantor for 
breach of warranty, does not make out a prima facie case by showing 
judgment and eviction; he must show, in addition, that he was evicted 
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under a paramount title, unless the covenantor was a party to the suit 
that brought about the eviction. 15 C.J. 1265, sec. 97. In Jones v. Bal- 
sley, 154 N.C. 68, Walker, J., approved the doctrine stated in Carroll 
v. Nodine, 41 Oregon 412, to this effect. “Before an indemnitor can be 
expected to defend, he must have reasonable notice of the pendency of 
the suit or action by which he is to be bound, and afforded an oppor- 
tunity to participate in or interpose such defense as he may desire; and 
it is only by complying with such conditions that the party to be in- 
demnified can estop the indemnitor to controvert the matter anew in an 
action against him upon the indemnity contract or obligation.” True, in 
Martin v. Cowles, 19 N.C. 101, approved in Wilder v. Ireland, 53 N.C. 
85, 1t was held that a judgment in ejectment against the vendee is no 
evidence of a defect in the title of the vendor, when the latter is sued 
upon his covenant by the former; but Justice Walker observed that 
these cases were decided under the system of pleading, practice, and 
procedure prevailing at common law, when the ejectment suit was re- 
garded with respect to the covenantor as res inter alos acta, and he 
could not for that reason become a party to it. The learned 
justice remarks, also, that the great weight of authority in Eng- (646) 
land and in this country is to the effect that it is sufficient to 
conclude the vendor by the judgment if he 1s made constructively a 
party by substantial notice to come in and defend his title, and that it 
is not necessary that he be actually a party to the suit. Jones v. Balsley, 
supra, 69. Answering the third issue, his Honor found as a fact that 
both the plaintiffs and the defendants had been given due notice of the 
action prosecuted by the United States against the Hiawassee Lumber 
Company and an opportunity to defend the title, and that they were 
bound by the judgment in that action. We hold, therefore, that the 
plaintiffs have shown, for the present purpose, an outstanding para- 
mount title to the lands recovered against the Hiawassee Lumber Com- 
pany in the District Court. 

We are next concerned with the question whether the plaintiffs have 
shown an eviction under this title. In Shankle v. Ingram, 133 N.C. 255, 
the plaintiff alleged that the defendant had conveyed to him 245 acres 
of land, with covenants of warranty; that the defendant had previously 
conveyed 41.8 acres of this land to Jesse Reynolds; that Reynolds was 
in possession of his tract, holding adversely at the time the plaintiff ac- 
quired his deed. Upon plaintiff’s suit for breach of warranty, it was 
said that since Reynolds held adverse possession under a good title at 
the time the plaintiff received his deed, such adverse possession was 
equivalent to an ouster. If the plaintiff had entered upon the posses- 
sion of Reynolds he would have committed a trespass; and in Coble v. 
Wellborn, supra, Ruffin, J., said: “No man is compelled to be a tres- 
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passer, and, therefore, when it has been judicially ascertained that an- 
other is in better title, it follows that he is kept out; which is equal to 
being turned out.” Grist v. Hodges, 14 N.C. 200; Wiggins v. Pender, 
supra. The immediate question, then, is this: At the date of the deed 
executed by the plaintiffs to the Hiawassee Lumber Company, were the 
circumstances under which the United States held title tantamount to 
a constructive eviction of the plaintiffs’ grantee? In effect, the final 
judgment of the District Court was an adjudication that the United 
States acquired its title under the Stevens deed before the execution 
of the McAden deed or plaintiffs’ conveyance to the Hiawassee Lum- 
ber Company. It is admitted that none of the gzantors or grantees in 
the deed from the McAdens to the Covers ever had actual possession 
of the land therein described, and that the Hiawassee Lumber Com- 
pany never had actual possession of the land embraced in its deed from 
the Covers. Nor was the United States in the ac:ual occupation. Ordi- 
narily the mere existence of an outstanding paramount title to land will 
not authorize a recovery by the grantee in an action for breach of the 
covenant. There must be an eviction, actual or constructive, but not 

necessarily under legal process, 15 C.J. 1288, sec. 157(b); Coble 
(647) v. Wellborn, supra; Price v. Deal, supra: Hodges v. Latham, 

98 N.C. 240; Britton v. Ruffin, supra; Ravenal v. Ingram, 181 
N.C. 549. In other words, to warrant recovery there must be some hostile 
assertion of the adverse title, unless the superior title is in the State. 
15 C.J. 1288, sec. 157. But the authorities hold that where the para- 
mount title is in the State or the United States it is not essential to a 
constructive eviction that such title be formally asserted. “A grantee 
by a warranty deed executed by a private person to lands owned by 
the United States cannot take possession without becoming a wrong- 
doer, and is not required to take or attempt to take possession, and his 
right of action accrues immediately to recover for a breach of warranty 
not dependent on eviction or any future event.” 7 R.C.L. 1151, sec. 63. 
In Crawford County Bank v. Baker (Ark), 180 S.W.R. 557, McCul- 
loch, J., said: “It is well settled in this State and elsewhere that when 
the title to land is in the State or the United States, that of itself is 
such a hostile assertion of the paramount title as will amount to a con- 
structive eviction, sufficient to authorize a purchaser to maintain an ac- 
tion against his vendor for breach of the covenants of warranty.” Seldon 
v. Dudley Jones Co., 85 S8.W.R. 778; Dillahunty v. Ry., 59 Ark. 629; 
Rawle on Covenants, sec. 140; 2 Tiffany on Real Property, 1701(n); 
Compiled Sts., sec. 4980. In Pevey v. Jones, 71 Miss. 647, Campbell, 
C.J., discussing the question, said: “As to the land belonging to the 
United States, the covenant of warranty was broken the instant it was 
made, and a right of action on it then accrued, and was barred when 
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this action was commenced. The true doctrine is that the United States 
are always seized of their lands, and cannot be disseized as private 
owners may be; that land belonging to the United States cannot law- 
fully be the subject of sale and conveyance by individuals, so as to 
confer any right; that a grantee of such land by another than the United 
States cannot take possession without becoming a wrongdocr, and 
liable to summary ejection; and, therefore, that a covenant of war- 
ranty, in a conveyance of land belonging to the United States, must be 
viewed differently from one where the ownership is by a private person; 
that the grantee is not required to take possession, or to attempt to get 
it, and that a right of action immediately accrues to recover for a 
breach of the warranty, not dependent on any future event, but fixed 
by the fact of ownership of the land by the Government. In this case 
the grantee acquired nothing whatever as to the land owned by the 
United States; and, by virtue of the transaction, his vendor, on receipt 
of the purchase money, thereby at once became liable to him for money 
received to his use. We are not aware of any direct authority for this 
view, but it seems to result necessarily from what is well settled, and 
we do not hesitate to make a precedent so fully supported by reason.” 

Applying these principles, we conclude that neither the plain- 
tiffs nor the defendants had title to the land when their respec- (648) 
tive deeds were exccuted, that the paramount title of the United 
States constituted such hostile assertion as amounted to a constructive 
eviction, and that the plaintiffs’ alleged cause of action accrued at the 
time of the ouster. Since the summons was issued on 16 December, 
1919, it follows that the plaintiffs’ action is barred by the statute of 
limitations. C.S. 487(2). 

In view of the decision rendered at this term in Fibre Co. v. Cozad, 
ante, 600, we deem it proper to remark that we are not inadvertent to 
the probate of the Olmsted and Stevens deeds. While the probate of 
these deeds may be subject to the criticism set forth in that decision, 
we need not consider the question here, for his Honor concluded from 
the evidence that the plaintiffs and the defendants were bound by the 
judement of the District Court. From this finding it results that the 
parties to this action are precluded from contesting the validity of the 
probate. 

The judgment of his Honor is 

Affirmed. 


Cuark, C.J., dissenting: J. H. McAden, trustee under the will of 
R. Y. MeAden, on 29 October, 1902, entered into a contract with F. P. 
Cover to convey certain tracts of land in Cherokee and Clay counties. 
Before the deed was executed, both parties having died, under a pro- 
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ceeding instituted in Cherokee, judgment was entered decreeing that 
defendants herein convey to 8. E. Cover and others, heirs of F, P. 
Cover, the plaintiffs herein, the said land at the price agreed upon of 
$2.25 per acre (which was paid 1 March, 1905), and the defendants, in 
their deed to plaintiffs, severally but not jointly, covenanted that the 
grantors were scized in fee of said land, have good right to convey the 
same in fee, that there were no encumbrances thereon, and that they 
would “warrant and defend the title against the lawful claims of all 
persons whatsoever.” 

On 17 May, 1906, the heirs of F. P. Cover, grantees in the deed above 
referred to, and the plaintiffs in this action, conveyed the said land, 
with exactly the same covenants, to the Hiawassee Lumber Company. 
At the date of the aforesaid mentioned deed neither of the parties were 
in actual possession of the lands herein referred to. On 19 August, 1910, 
the United States brought action in the Cireuit Court of the United 
States for the recovery of a certain part of said land, and the case was 
ultimately carried to the Supreme Court of the United States by appeal, 
and a final judgment in favor of the United States was entered 11 
March, 1919, which adjudged that the United States recover of the said 
Hiawassee Lumber Company the 2,632 acres in controversy, and which 
had been conveyed by the defendants to the pla:ntiff. On 17 March, 
1919, the Hiawassee Lumber Company demanded of the plaintiffs a 

return to it, with interest, of the amount of money which it had 
(649) paid to the plaintiffs for the land. 

On 10 April, 1919, the plaintiffs demanded of the defendants 
the repayment of the sum of $2.25 per acre, with interest from the 
date of the payment thereof, as purchase money, which had been paid 
by the plaintiff to the defendant for the said 2,682 acres. This demand 
was repeated in a letter of 25 April, 1919. On 6 May, 1919, the defen- 
dants acknowledged receipt of these two letters, and on 8 May they 
were again called upon for payment, to which the:r attorney made re- 
ply on 15 May, that the plaintiffs had no right to claim anything from 
the defendants until the plaintiffs had paid the Hiawassee Lumber 
Company its loss. Thereupon, on 23 May, 1919, the plaintiffs paid to 
the Hiawassee Lumber Company said sum and tcok their full receipt 
therefor with interest. Notice of such payment was given to the defen- 
dants on 23 May, 1919, and demand made that they reimburse the 
plaintiffs. The defendants refused to reimburse the plaintiffs for the 
purchase money paid by them, and this action was brought 11 Decem- 
ber, 1919. It was admitted on the trial that the plaintiffs in this action 
had succeeded to all the rights of the heirs of F. P. Cover to recover of 
the defendants on their warranty in the deed of February, 1905, and 
that the lands recovered by the United States in the case against the 
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Hiawassee Lumber Company were a portion of the lands conveyed by 
the defendants to the plaintiffs by above deed of February, 1905, and 
that neither the grantors in the deed from the McAdens to the Covers 
and none of the grantees in said deed ever had actual possession of the 
lands covered by the deed. 

The sole defense was the statute of limitations. The Hiawassee Lum- 
ber Company, grantee of the plaintiffs, having lost the land in question 
under a decree of the United States Supreme Court, and the plaintiffs 
having reimbursed said lumber company for said loss under their war- 
ranty, and neither the defendants nor plaintiffs having been in posses- 
sion at the time of the conveyance in 1905, it would seem unnecessary 
to discuss the liability of the defendants upon the warranty set out in 
the deed from them to the plaintiffs that “they had a good right to con- 
vey the land in fee, that there was no encumbrance thereon, and they 
would warrant and defend the title to their grantees,” and that in jus- 
tice and in equity the defendants should be decreed to make good the 
purchase money they received in 1905 of $2.25 per acre on the 2,632 
acres, and interest. 

The statute of limitations is based upon the equitable principle that 
parties who have slept upon their rights are not entitled to recover, but 
in this case there has been no delay. 

The plaintiffs had no notice of any defect in the title, and thought 
themselves secure, and in good faith relied upon the warranty given 
by the defendants. There was nothing to put them on guard, 
neither party was in possession, and there was no eviction until (650) 
the recovery of the land by the United States. The defendant 
then refused to pay until the plaintiffs had reimbursed the lumber com- 
pany, and after this was done, on demand of repayment, the defendants 
refused, and this action was promptly instituted. The defendants having 
conveyed to the plaintiffs property to which they had no title, and hav- 
ing reccived money therefor, should reimburse the plaintiffs. This ac- 
tion was brought within less than a year after their mesne grantee was 
evicted by the true owner of the title. 

There could certainly be no action on a warranty to defend until 
there was an eviction, or some act which amounted to an eviction. In 
this case there was also a covenant of seizin at the time the deed was 
made, and under some authorities the plaintiff would have been barred 
in a suit solely on such covenant, but in this case the action is brought 
on the covenants of warranty and for quiet enjoyment on which an ac~ 
tion could not arise until there was an eviction or disturbance of the 
plaintiffs or their grantee in their right to possess the land. This oc- 
curred only after the judgment rendered against the Hiawassee Lum- 
ber Company of eviction from the lands, and it was adjudged that the 
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title was in the United States. The statute of limitations, therefore, did 
not begin to run until the entry of that judgment. 

In 15 Corpus Juris, 1298 (sec. 187), the doctrine is thus stated: ‘The 
right of action for a breach of covenant accrues at the time of the 
breach, and the statute begins to run from that time and not from the 
time of execution of the covenant,” citing a large number of authorities 
from many states and countries. 

In 7 R.C.L. 1186, the same doctrine is thus stated: “It is well settled 
that the statute of limitations begins to run against an action for breach 
of warranty only from the time of actual or constructive eviction. 
Where, however, a superior title is outstanding in the third person, at 
the time of the execution of the warranty deed, the covenants of the 
deed are broken when that title is actually asserted and the covenantee 
is obliged to surrender possession so that the statute of limitations com- 
mences then to run rather than from the date of the delivery of the 
deed.” 

The Miawassee Lumber Company was obliged to yield to the title of 
the United States by the judgment of the Court in 1919, and imme- 
diately the right of action against the defendants arose and the statute 
of limitation then began to run, and not before. “In an action for 
breach of warranty, the question of action does not arise until there is 
an ouster.” Mizzell v. Ruffin, 118 N.C. 69. 

In Wiggins v. Pender, 132 N.C. 640, this Court said: “The 

(651) plaintiffs’ cause of action is not barred by the statute of limi- 

tations. It did not occur until there was an eviction which took 

place in 1901, and the statute does not commence to run until the right 
of action has accrued.” 

In 18 Anno. Cas. 700, the law is thus stated: ““t is well settled that 
the statute of limitations begins to run against an action, brought for a 
breach of warranty, only from the time of actual or constructive evic- 
tion,” citing a large number of cases, among them Flowers v. Foreman, 
23 Howard 188; Mizzell v. Ruffin, supra; Wiggins v. Pender, supra, and 
Shankle v. Ingram, 183 N.C. 254. 

In Flowers v. Foreman, supra, the United States Supreme Court said: 
“The cause of action accrues on a covenant of warranty when a judg- 
ment of eviction is rendered or when the defendant in that suit paid the 
money to satisfy the successful party in that suit.’’ 

The authorities to the above effect are so numerous that we will not 
add any more, but will merely advert to the fact that if, as the defen- 
dants contend, the possession of lands belonging to the Government 
confers no right upon the possessor, no lapse of time should confer im- 
munity upon a warrantor. Any other view would certainly work a 
great injustice in all such cases, It is difficult to see how the plaintiffs 
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had a cause of action on the warranty to defend the title until the 
Government made its claim. Undoubtedly, if the plaintiffs had brought 
suit on the warranty to defend title before the Government made claim 
to the land, they would have failed in their action because their right 
to possession under the deed from the defendants had not been dis- 
turbed. All parties assumed that the lands belonged to the defendants, 
who warranted title and covenanted that they would defend it, and the 
title was not questioned by anybody until the Government brought suit 
in 1910. 

The defendants should make good to the plaintiffs the money which 
the defendants received for the land, with interest, when they received 
notice that their grantees, the plaintiffs, had been compelled to make 
good under the same warranty to the lumber company, who had been 
evicted by the judgment of the Court in favor of the United States. It 
seems that the defendants themselves were of this opinion, for when 
payment was first demanded, their only objection, then, was that the 
plaintiffs had not then paid in full the Hiawassee Lumber Company, 
their own grantee. 

The right of the plaintiffs to recover the purchase money paid by 
them to the defendants rests upon the soundest principles of justice 
which cannot be defeated by reference to minute technicalities in the 
complicated procedure under the Feudal System so long ago (1660) 
happily abolished by the statute, 12 Charles II. 


Cited: Lockhart v. Parker, 189 N.C. 142; Newbern v. Hinton, 190 
N.C. 112; Baggett v. Smith, 190 N.C. 358; Lumber Co. v. Buchanan, 
192 N.C. 776; Guy v. Bank, 202 N.C, 804; Guy v. Bank, 205 N.C. 358; 
Thompson v. Avery County, 216 N.C. 408; Shuford v. Phillips, 235 
N.C. 388; Smith v. Trust Co., 254 N.C. 592. 





CHARLES U. MILLER v. J. T. GREEN anp J. T. GREEN LUMBER 
COMPANY. 


(Filed 2 June, 1922.) 


1. Contracts—Written Instruments—Interprctation—Intent. 

The intent of the parties is the proper guide in the interpretation of 
written contracts, ordinarily ascertained from the words employed therein, 
when not in contravention of other legal principles controlling in its cor- 
rect interpretation. 


698 IN THE SUPREME COURT. [183 


MILLER U, (JREEN. 





2. Same—Ambiguity—Parol Evidence, 

Where the intention of the parties to a written contract has been clearly 
expressed, if may not be contradicted by parol evidence, for therefrom the 
meaning of the contract must be deduced; but where a latent ambiguity 
as to such intent arises from the language employed not being clear and 
unequivocal, the preliminary negotiations and surrounding circumstances 
may be shown and considered in determining the intent of the parties. 


3. Same—Extraneous Facts. 


In the interpretation of a written contract a latent ambiguity may arise 
where the language therein used is plain, but the epplication of the words 
employed is found impracticable by reason of extraneous facts which should 
be considered in ascertaining what the parties actually intended. 


4. Same — Consignment — Principal and Agent — Questions for Jury — 
Trials—Instructions. 


The defendant, a dealer in lumber, had orders therefor from foreign cus- 
tomers, and in turn contracted with the plaintiff tc supply it at a certain 
price per thousand feet, to be reconsigned to the defendant's customers, 
upon express provision that upon payment by the consignee the defendant 
should receive $10 for each thousand feet, “terms of reconsignment 80 per 
eent draft with bill of lading; balance upon arrivel of goods”: Held, the 
language of the written contract was ambiguous as <o whether the contract 
was one of consignment or a direct sale to the defendant, in plaintiff’s ac- 
tion to recover the purchase price, leaving for the determination of the jury, 
under the evidence and proper instructions from the court, whether the de- 
fendant was the agent or vendee of the plaintiff. 


AppEeaL by defendant from Brock, J., at January Term, 1922, of 
Haywoop. 

Civil action, tried on 21 April, 1920, the defendants and the Kroeler 
Manufacturing Company made the following contract: 


J. T. GREEN LuMBER Company, Tryon, N. C. 
KKROELER MANUFACTURING CoMPANY, Naperville, III. 
Shipping information given from Naperville §0% draft attached. 
At once. J. E. Kocwa. 
We agree to sell and ship to Kroecler Mamafacturing Company, 
(653) of Naperville, Ill., oak lumber, all contents of logs that will 
make No. 2 common and better, thickness 4/4, 5/4, and 8/4. 
Amount this year approximately 200 thousand feet at $90 per thou- 
sand, f. o. b. Tryon, N. C., each thickness to be separate in car. 
National Hardwood Manufacturing Association. Inspection accepted 
to both parties. 


[SEAL. ] J. T. Green Lumper Company. 
J. T. GREEN. 
[ SEAL. | KROELER MANUFACTURING COMPANY, 


By J. E. Kocha. 
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On 8 October, 1920, the plaintiff and the defendants contracted as 
follows: 


“This contract, made this 9 October, 1920, by and between the J. T. 
Green Lumber Company, Tryon, N. C., and C. U. Miller, of Waynes- 
ville, N. C. 

“Witnesseth, that the said C. U. Miller agrees to ship to said Green 
Lumber Company, at Tryon, N. C., within the next seventy days, ap- 
proximately 125,000 feet of oak lumber; same to be the full contents of 
all logs that will make No. 3 common and better, 

“Said C. U. Miller agrees to pay one-half freight charges on lumber 
from shipping point to Tryon, N. C. 

“Tt is further agreed that all shipments must be accompanied by a 
National Hardwood Inspector’s tally sheet. 

“All lumber received from said C. U. Miller is to be reconsigned by 
Green Lumber Company from Tryon, N. C., to customers in Illinois 
of said Green Lumber Company, on contract dated 21 April, 1920, at 
$90 per M., f. 0. b. Tryon, N. C. 

“Upon payment of invoice by consignee in Illinois, said Green Lum- 
ber Company is to receive $10 for each thousand feet. Terms of recon- 
signment, 80 per cent draft with bill of lading; balance upon arrival of 
goods.” 


Plaintiff alleged that defendants agreed to buy 125,000 feet of lumber 
and pay plaintiff therefor $80 per thousand, and that plaintiff shipped 
three cars of lumber for which the defendants were indebted to him in 
the sum of $2,737.76. The written contract of 8 October was admitted, 
but the parties differed as to its construction. The plaintiff contended 
that it was a contract of sale, and the defendant that it was a consign- 
ment. His Honor instructed the jury that it was a contract of sale to 
the defendants. The issues were answered in favor of plaintiff. Defen- 
dants excepted and appealed. 


J. W. Ferguson and Morgan & Ward for plaintiff. (654) 
Smith & Arledge and W. J. Hannah for defendants. 


Apams, J. Where it can be ascertained and followed without con- 
travening legal principles, the intention of the parties is ordinarily ac- 
cepted as the proper guide in the interpretation of contracts. If the 
contract is ambiguous words cannot be supplied with import an inten- 
tion not expressed when the contract is made, for then the intention of 
the parties is to be deduced from the language employed; but if there 
is a latent ambiguity —if the contract is not clear and unequivocal — 
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preliminary negotiations and surrounding circumstances may be con- 
sidered for the purpose of determining what the parties intended —1. e., 
for the purpose of ascertaining in what sense they used the ambiguous 
language, but not for the purpose of contradicting the written contract 
or varying its terms. A latent ambiguity may arise where the words of 
a written agreement are plain, but by reason of extraneous facts the 
definite and certain application of those words is found impracticable. 
Hand v. Hoffman, 8 N.J.L. 71; 6 R.C.L. 839, 841; Page on Contracts, 
sec. 2060 et seg.; McMahan v. R. R., 170 N.C. 459; Summons v. Groom, 
167 N.C. 275; Mernam v. U. S., 107 US. 441. Neither the plaintiff’s 
agreement “to ship’ nor the defendants’ agreement to “reconsign” the 
lumber ex vi termini determines the nature of their contract. “In all 
cases it is held that the relation of the parties as principal and agent, 
or as vendor and vendee, is determined by the nature of the transac- 
tion, and not by the name which they give it, and the use of the words 
‘agent,’ ‘commissions,’ ete., is of little significance. If the goods are de- 
livered to the ‘consignee’ under such circumstances as to confer upon 
him absolute dominion over them, and he becomes bound to pay a stip- 
ulated price for them at a certain time, or upon the happening of any 
future event, the transaction amounts to a sale and delivery, and the 
title passes to him.” Buffum v. Descher, 96 N.W.R. 352. 

The last paragraph of the written agreement is susceptible of expla- 
nation by parol. Indeed, such explanation seems tc be necessary. There 
is ambiguity as to the source from which the plaintiff was to derive his 
pay. It does not definitely appear, but it may be assumed that the bills 
of lading were sent by the defendant to the Kroeler Manufacturing 
Company, and that to each bill was attached a drzft for 80 per cent of 
the contract price. The defendant was to receive $10 for every thou- 
sand feet. What was the intention of the parties as to the disposition 
of the remainder? Was the Kroeler Company to pay 1t to the plaintiff, 
or to the defendant? If to the plaintiff, was the Kroeler Company act- 
ing as purchaser from him or as the agent of the defendant? If to the 
defendant, as perhaps may be inferred, did the defendant receive pay- 

ment as the seller of the lumber, or as the azent or broker of the 
(655) plaintiff? The answer depends on the intention. As we read the 

record the evidence relating to these quastions is apparently 
conflicting, and we think that an admission by the parties or a deter- 
mination of the facts by the jury, is essential to < proper construction 
of the contract. When such intention with respect to the payments is 
ascertained, the question whether the contract is a consignment or a 
sale to the defendants may easily be determined. If no admission is 
made, it will be necessary for the jury to find the facts from the evi- 
dence and apply the court’s instruction as to the law in finding ulti- 
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mately whether the defendant was the agent or the vendee of the plain- 
tiff. 

For the reasons assigned, there must be a 

New trial. 


Cited: King v. Davis, 190 N.C. 741. 





re te 


J. W. FARMER v. MRS. ED. BRIGHT. 
(Filed 2 June, 1922.) 


i. Easements — Way of Necessity ——- Cartways —Statutes—Public - Local 
Laws. 

While, under the provisions of our general statute, C.S. 3836 ef seq., a 
petitioner who already has an outlet from his lands to a public road, rea- 
sonably sufficient for the purpose, is not allowed to have an additional or 
different cartway established merely because a shorter and better route can 
be shown, it may be otherwise when the petitioner has proceeded under the 
provisions of a special local law applicable to a certain county allowing it 
under certain conditions, the provisions of the local law controlling those 
of the general statute on the subject. 


2. Same—Counties—Petition—-Hvidence—Nonsuit—Questions for Jury-— 
Trials. 

Where, under the provisions of a public-local law, the commissioners of a 
county, ete., upon petition, may cause a private cartway over the lands of 
an adjoining owner to be established upon sufficient reason shown: Held, 
the general law, C.S. 3886, is not applicable, and upon appeal by the pe- 
titioner from the refusal of the county commissioners to order the cartway 
made, it is error for the Superior Court judge to dismiss the action as of 
nonsuit upon the evidence, which, if accepted by the jury, would entitle the 
petitioner to have his cartway in accordance with the terms of the local 
statute applicable. 


Apprau by plaintiff from Brock, J., at January Term, 1922, of Hay- 
WOOD. 

Proceedings to establish a cartway over lands of defendant, under 
Public-Loeal Laws 1921, ch. 291, heard on appeal from action by board 
of county commissioners dismissing the petition. At close of 
plaintiff’s evidence, on motien, there was judgment of nonsuit (656) 
entered against plaintiff, whereupon plaintiff excepted and ap- 
pealed. 


Alley & Alley and Morgan & Ward for plaintrff. 
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Grover C. Davis and W. J. Hannah for defendant. 


Hoxe, J. There was evidence on the part of plaintiff tending to 
show that he lived in Haywood County, one ancl a half miles east of 
Hazelwood, and that he had no public road and no cartway as of right 
leading out from his home to the public road. That he was using, by 
permission, a road over the lands of Frank Welck., Esq., which enabled 
him to reach a public road, but this was one mile further than the pro- 
posed cartway in reaching plaintiff’s mill, church, schoolhouse, etc. That 
the proposed cartway to a public road, leading over defendant’s land, 
had been used for fifty years for travel on foot and with vehicles, but 
it had never been laid off as a cartway, and there was doubt if it has 
been used as of right, and recently it had been closed to plaintiff by the 
owner, leaving him without a lawful or desirable outlet to the public 
road in the direction of his church, mill, and schoolhouse. There was 
evidence that a road led out to a public road towards the county site, 
but in an opposite direction to the one now petitioned for. 

That the proposed cartway would be for 1,850 feet on plaintiff’s own 
land, and only 750 feet on the lands of the defenclant. 

While a petitioner who already has an outlet to a public road, rea- 
sonably sufficient for the purpose, is not allowed to have an additional 
or different cartway established merely because a shorter and better 
route can be shown, we are of opinion that on the facts as they now ap- 
pear of record, the plaintiff is entitled to have the question referred to 
a jury as to whether sufficient reasons exist for the proposed way. It 
will be noted that the proceedings are instituted under Public-Local 
Laws 1921, ch. 291,. and not under the general statutes on the subject. 
C.S. 3836 et seg. 

Under a similar special statute, and on substantially similar facts, 
the Court, in Cook v. Vickers, 144 N.C, 812, helc. that the question of 
whether sufficient reasons had been shown must be determined by the 
jury, having due regard for the rights of all persons interested in the 
matter, and we consider that case as decisive of the question as pre- 
sented on this appeal. 

The cases, referred to and relied upon by the appellee, of Warlick v. 
Lowman, 104 N.C. 403, and others, were decisions construing the gen- 
eral statute on the subject. It is not necessary now to determine whether 
the strict interpretation of the general statute as it prevailed in those 

authorities has not been modified by the rulings of Cook v. Vick- 
(657) ers, supra, for, as stated, these proceedings are instituted under 

the local law, and the disposition of the case is controlled by the 
later decision. 
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This will be certified that the judgment of nonsuit be set aside and 
the question submitted to the jury. 
Reversed. 





JOHN TATHAM er at. v. W. M. DEHART, SHERIFF. 
(Filed 2 June, 1922.) 


1. Attachment—Action—Sheriffs—Wrongful Levy—Property of Another. 


In levying upon property in attachment, the sheriff is required to see that 
the property upon which he has levied is that of the defendant, and when 
he seized the property of a stranger, it is a wrong done such third person, 
for which an independent action will lie; as to whether the owner of the 
praperty so seized could have resorted to an intervention or interpleaded 
in the attachment suit is not decided in this case. 


2. Same—Judgments. 


In an independent action against a sheriff to recover damages for his 
wrongful seizure in attachment of the plaintiff's property, instead of that 
of the defendant therein, where the property has been sold, the proceeds 
of the sale represents the property attached, to be held by the sheriff in the 
same plight and for the same purpose as the property would be if still held 
in his possession; and upon the failure of the plaintiff in the present suit 
to establish his right, a judgment for the defendant to the full value of the 
property is a proper one, not as damages personal to himself, but to be held 
subject to the process of attachment. 


AppreaL by plaintiff from Brock, J., at the Spring Term, 1922, of 
SWAIN. 

Civil action, brought by the plaintiffs against W. D. DeHart, sheriff 
of Swain County, to recover damages for the unlawful attachment of 
certain property claimed by them. One W. R. Coley, prior to this time, 
had been operating a “carnival show” in some of the western counties 
of this State. On 9 March the plaintiffs allege that they purchased 
this show, paid the cash for the same, took a bill of sale therefor, and 
were the owners thereof. The bill of sale was recorded in Cherokee and 
Swain counties. Some time after this, on 5 April, one Ernest Bowman 
brought an action against Coley in Cherokee County, and on 23 April 
a warrant of attachment was issued by the clerk of Cherokee County 
to the sheriff of Swain County, and the sheriff of Swain County, under 
said warrant, attached the property of the show. The warrant of at- 
tachment did not bear the seal of the court of Cherokee County. 
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Plaintiffs allege that when the sheriff of Swain County at- 
(658) tached said property they notified him that the property did not 
belong to Coley, and took him to the register of deeds’ office and 
showed him a bill of sale for the same, which had been given to plain- 
tiffs, and which had been on the record for some time. That the sheriff, 
nevertheless, levied the attachment without regard to plaintiffs’ rights, 
and this action is brought by the plaintiffs against the sheriff because 
of the unlawful levy and conversion. But one witness was examined, to 
wit: plaintiff John A. Tatham. He testified that he and his associates 
had purchased the “carnival show” outright, and paid for the same; 
that the purchase was in good faith. The plaintiffs introduced in evi- 
dence the court papers in the case of Bowman against Coley, from 
Cherokee, for the purpose of showing that the warrant of attachment 
did not bear the seal of the court, and also introduced a portion of the 
defendant’s answer, in which he admitted that he made the levy under 
the warrant from Cherokee County. 

The following four issues were submitted to the jury, and they were 
directed by the court to answer each of the first two issues, “No,” the 
third issue “Nothing,” and, if they believed the evidence, to answer 
the fourth issue “$3,000”: 


“1. Are the plaintiffs the owners and entitled to the possession of 
the property described in the complaint? 

“2. Did the defendant wrongfully take possession of said property 
under color of his office, as alleged in the compls,int? 

“3. What damage, if any, are plaintiffs entitled to recover of said 
defendant? 

“4. What was the value of the property seized in the claim and 
delivery proceedings in this cause from the sheriff of Swain County?” 


The issues were answered accordingly. 
Judgment was entered upon the verdict in favor of the defendant, 
and the plaintiff, having reserved exceptions, appealed. 


G. L. Jones, M. W. Bell, and Bourne, Parker & Jones for plaintiff. 
J. H, Dillard, McKinley Edwards, and 8S. W. Black for defendant. 


WaLker, J. It is stated by the plaintiffs in their brief, and was re- 
peated in the argument before us, that the court directed a verdict on 
the first three issues, and required the jury to assess the damages against 
the plaintiffs under the fourth issue, because the plaintiffs had miscon- 
ceived their remedy. That they could not proceed by an independent 
action against the defendant as for a conversion of the property, but 
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that their only remedy was by intervention in the original action in 
which the warrant of attachment had issued. If this was the ground of 
the decision, there was error, as in such a case the party whose 
property 1s wrongfully attached may reeover his damages for the (659) 
seizure and conversion by a separate action against the wrong- 
doer. 35 Cyc. pp. 1818 and 1830; Cooley on Torts (8 ed., 1906, by 
Lewis), pp. 778 et seg.; Gay v. Mitchell, 146 N.C. 509; Martin v. 
Buffalo, 128 N.C. 305; Murfree on Sheriffs (Ed. of 1884), see. 925. 
Judge Cooley, in his treatise on Torts, at p. 778, says that “wrongs by 
a sheriff to others than the parties to suits are generally a consequence 
of his mistakes or his carelessness. Thus, he may on an execution against 
one person, by mistake, seize the goods of another. He must, at his peril, 
make no mistake here.” In this case, for example, the process of attach- 
ment authorized him to levy upon and seize only the goods or property 
of the defendant in the attachment suit, and not that of a stranger to 
the same, and when he levies and takes into his possession property not 
subject to seizure under the process, as in this case, when it belongs not 
to the defendant but to another, he subjects himself to an action for 
the wrong. He must be careful to see that he acts under the process and 
within the authority it confers. Cooley, supra. Gay v. Mitchell, supra, is 
an apt illustration of the principle. The sheriff held an attachment 
against a defendant therein, and levied it on property not belonging to 
that defendant, but to the plaintiff, and took possession of it. An ac- 
tion was brought by the owner of the property against him to recover 
damages for the conversion, and for injury to the property, which was 
machinery, by the freezing and rusting of the pipes and tubes and other 
parts, which could have been prevented by the exercise of ordinary care. 
This Court held that “on the testimony, if believed, an actionable 
wrong was undoubtedly established, and, under the charge of the court, 
the jury properly awarded the actual damages, which were the natural, 
probable, and direct result of defendant’s wrong,” and further said, 
“We do not well see how any other verdict could have been rendered.” 
That case is much like ours, for there the attachment was issued and 
the levy and seizure was made under and by virtue of it, and there was 
no suggestion or intimation by the court, and no contention by the de- 
fendant, that the plaintiff should have proceeded by intervention in 
the attachment suit, and could not sue independently of it. We are not 
deciding whether the plaintiff could have resorted to an intervention, or 
interpleader, but whether he is compelled to do so, or can sue the sheriff 
directly for the wrong, as he would any other tort feasor. 

The plaintiffs contend that there is the following objection to the 
judgment, which we state in their own language: “The court erred in 
rendering the judgment that it did. The judgment provided that the 
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defendant DeHart have and recover of the plaintiffs the sum of $3,000. 
At the most, the defendant DeHart would be entitled to recover only 
such amount not exceeding $3,000, as the plaintiff Bowman 
(660) might recover of the defendant Coley in the Cherokee County 
action. Under the judgment as it stands, DeHart can issue ex- 
ecution and recover the full amount of the judgment without regard to 
the result of the other action, and without regard to the fact that he is 
holding this property only as sheriff, and as the legal custodian in the 
attachment proceeding, stituted by Bowman against Coley.” 

The answer to this objection is that as the defendant recovered 
judgment for the value of property held by him under the attachment, 
the money, which represents that property, would be held by him in- 
stead of it, and in the same plight and for the same purpose as the 
property would be if he still held possession of it. He certainly would 
not recover the damages for the purpose of appropriating them to his 
own personal use, but subject to the process of attachment which was 
issued to him from the court. 

But when the case is again tried upon the evidence and the proper 
instructions, the question last considered, and all others which may be 
raised by the parties, will be determined and the appropriate Judgment 
entered in the case. It is not necessary, if 1t would be proper, for us 
to now discuss them, as we cannot well anticipate in what precise form 
they will be presented. The case has not been tried by the Jury upon 
the evidence, as the verdict was a directed one. 

There was error in the charge of the learned judge, which requires 
that another trial be had. 

New trial. 


Cited: Flowers v. Spears, 190 N.C. 752; Core v. McCoy, 204 N.C, 
119. 





DILL-CRAMER-TRUITT CORPORATION anp M. L. PARKER y. JACKSON- 
VILLE LUMBER COMPANY, CHARLES M. WARNER, anp C. C. COD- 
DINGYON. 

(Filed 2 June, 1922.) 


1. Deeds and Conveyances — General Description —- Boundaries—Planta- 
tion—Intent. 

Where the title to lands in dispute is dependent upon the description 

thereof in a deed given by the sheriff to the defendant under execution 
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sale, wherein he described the lands as a certain plantation, which is shown 
to have been well known, with established boundaries, with an attempted 
but erroneous specific description in part as to adjoining boundaries, the 
intent of the grantor to convey the plantation by its established boundaries 
as gathered from the whole instrument will prevail over the inaccurate or 
attempted more definite description, which construed alone would be in- 
sufficient to conyey any lands within the contemplation of the parties. 


2. Same—Reference—Appeal and Error, 


Where the action involving title to lands depends upon the intent of a 
grantor in a deed as to the identity of the lands described, and by consent 
of the parties has been referred and upon sufficient supporting evidence, 
the referee has found the intent to have been to convey a certain and 
known plantation with definite boundaries, and such finding has been 
adopted by the trial judge, the fact so established will not be disturbed on 
appeal. 


8. Same—Decisions—Opinions. 


The rule that the courts will adopt a more particular or specific descrip- 
tion in a deed to lands, us being more certain and reliable than a more gen- 
eral one, has no application when it is shown that the mort particular de- 
scription is so manifestly erroneous, and is so in conflict with the more 
general one, and so indefinite and inadequate that it will not fit the de- 
scription of the land clearly intended to be conveyed, and the general de- 
scription is alone sufficient and definite for the purpose. 


4. Same—Execution-——Sheriff’s Deed. 


A sheriff’s deed to land sold under execution of a judgment described the 
lands as Town Point Plantation, and gave particular boundaries that were 
incomplete and inaccurate: Held, it was competent to show that the plan- 
tation was well known in the community under definite bounds as desig- 
nated, that the execution had been issued and the sale advertised and made 
of this particular tract of land, and these facts being established, the at- 
tempted and ineffectual part description by certain boundaries should be 
disregarded in ascertaining the land actually conveyed by the sheriff’s deed. 


5. Appeal and Error—Reference—Consent Reference—Findings—lIssues 
—Trial by Jury—Waiver. 


Where, under a consent reference, the parties waived their right to a 
trial by jury of the facts at issue, and one of them claimed title to the 
locus in quo by adverse possession, a finding by the referee, as a fact, upon 
supporting evidence confirmed by the court, that there has not been such 
possession, eliminates this question on appeal. 


AppeaL by plaintiff from Devin, J., at the October Term, 
1921, of ONSLOW. (661) 
This action was brought to recover a tract of land containing 
seventy-two acres, more or less, which is deseribed in the amended com- 
plaint, and the timber thereon, the plaintiffs alleging that the plaintiff 
M. L. Parker is the owner of the said land, and the Dill-Cramer-Truiit 
Corporation is the owner of the timber on the same. 
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The defendants answered and denied the ownership by plaintiffs, as 
alleged, of the land or the timber thereon. It appears that the admitted 
source of title on both sides was William §. Hil, who formerly owned 
the disputed land, and who conveyed it, by good and sufficient deed, 
dated 30 November, 1827, and duly registered, to Edward Ward, who 
died, leaving a last will and testament, dated 12 August, 1834, in and 

by which he devised the said tract of land to his sister, Fanny 
(662) Mumford, for and during her hfe, and at her death to his 

nephew, Edward M. Mumford. That Fanny Mumford died, and 
Edward M. Mumford then became seized and yossessed in fee simple 
of the said tract of land. The defendants allege, :n this connection, and 
in answer to the plaintiffs’ allegations in this respect, that while Ed- 
ward M. \lumford was thus the owner of the trazt of land, a judgment 
was duly rendered against him in the Superior Court of Onslow County, 
and an execution was duly and regularly issued against him, to the 
sheriff of said county, one E. Murrill, who duly and regularly levied 
the same upon the lands devised by Edward Ward to Edward M. 
Mumford, and after due advertisement the said sheriff sold said land 
as provided by law on 1 May, 1869, conveved the same, as sheriff, by 
deed to L. W. Humphrey and I. 8. Parker, as a»pears by the registry 
of the said deed, “and that the said Humphrey and Parker did at once 
take possession of the same thereunder, and did exercise and use said 
possession under and by virtue of the said deed up to all the boundaries 
thereof as set out in the aforesaid deed from Hill to Ward, and that 
thereafter E. S. Parker and wife conveyed to L. W. Humphrey all their 
right, title, and interest in the above described Hill-Ward lands, and 
that L. W. Humphrey did thereafter, to wit, on 17 March, 1870, convey 
all of the land (which is described in the deed from William 8. Hill to 
Edward Ward) to one R. W. Ward, and by mesne conveyances these 
defendants are now the owners of all the interest of the aforesaid parties 
in and to the above described Jands, as well as the other lands described 
in deeds from other parties, all of which together comprise the lands 
known as the “Town Point Plantation,’ and conveyed by the defendant 
Charles M. Warner to the defendant C. C. Coddington, and the defen- 
dants, according to their respective rights among themselves, are the 
absolute owners in fee simple thereof.” 

Plaintiffs allege that while Edward M. Mumfcrd was the owner of 
the land devised to them, he conveyed twenty (20) acres of the land to 
Reuben Everitt by the followmg description: ‘The certain tract or 
parcel of land lying and being in the county of Onslow, bounded on the 
west side by Lewis Creek, and entirely surrounded on all other sides by 
the lands of the said party of the second part, known as the Everett 
land, the aforesaid parcel of land being near the Montfort mill seat, 
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containing 20 acres, more or less.” That by mistake of the draftsman 
the word ‘“‘west”’ was inserted for “east,” and that the description of the 
20 acres should read as follows: “The certain tract or parcel of land 
lying and being in the county of Onslow, bounded on the east side by 
Lewis Creek, and entirely surrounded on all other sides by the lands of 
the said party of the second part, known as the Everett land, the afore- 
said parcel of land being near the Montfort mill seat, containing 20 
acres, more or less.” 

The description in the sheriff’s deed to Humphrey and Parker 
is as follows: “Bounded on the north by New River, on the west (663) 
by Lewis Creek, then following calls for certain adjoining lands, 
containing 1,300 acres, more or less, and known as ‘Town Point Plan- 
tation.’ ” 

The case was referred to Hon. E. K. Brvan, and the referee made his 
report to the court, in which he stated separately his findings of fact 
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and conclusions of law, and without now stating what they were, we 
may say generally that he concluded, and so reported, that the plain- 
tiffs were not entitled to recover, but that defendants are the owners of 
the land in dispute between them. The judge, upon exceptions by plain- 
tiffs, approved and confirmed the referee’s findings of fact and conclu- 
sions of law. 

Among other things, the referee found: 


1. That the description contained in the deed from Reuben Everett 
to John Shepard, heretofore referred to, did not convey to John Shepard 
the 72 acres in dispute in this action, and that the parties intended the 
lines of “Town Point Plantation,” as shown on the map hereto attached, 

from 11 to 138, to 10, to 14, to 15, to 16, to 17, to 18, to 19, to 7, 
(664) thence to 6, as the bounds of the deed from Reuben Everett to 

John Shepard, which said line is the line of the “Town Point 
Plantation” referred to in said deed; and, therefore, the deed from 
Reuben Everett to John Shepard did not convey to John Shepard the 
72 acres in dispute in this action. That the plaintiffs assert title to the 
land and timber respectively claimed by them, through mesne convey- 
ance and inheritance from the said John Shepard. One of the boundaries 
of said land, pertaining to this case, being ‘“‘on the east and south by 
Lewis Creek and the land known as the ‘Town Point Plantation,’ form- 
erly the property of E. W. Mumford.” 

2. That “Town Point Plantation,” at the dete of the judgments, 
levy, advertisement, and sale by the said Elijah Murrill, sheriff, and 
at the time he executed and delivered the deed to Humphrey and 
Parker, was a well known tract of land, and consisted of the lands 
within the bounds described in the deed from William §. Hill to Ed- 
ward Ward offered in evidence, and that the lines, as called for in that 
deed, were the lines and boundaries of “Town Point Plantation,” and 
were known as such, and that said description is a specific description 
by metes and bounds and courscs and distances, and that “Town Point 
Plantation” included within its bounds the lands in dispute in this ac- 
tion. And again, the referee found that the said sheriff levied said ex- 
ecution upon ‘Town Point Plantation,” and one house and lot in Jack- 
sonville, N. C., and under due process advertised and sold “Town Point 
Plantation.” The judgment roll and entries were made part of the find- 
ings, the same as if fully set forth therein. 

3. That the deed from Elijah Murrill, sheriff, to Humphrey and 
Parker was made by the sheriff in pursuance to judgments lawfully and 
legally obtained by the plaintiffs against the defendants mentioned 
therein, and that executions were duly issued to the sheriff upon said 
judgments, and in accordance with law and the command contained in 
said executions and the venditiont exponas, the sheriff levied upon, 
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advertised, and sold the lands comprising “Town Point Plantation,” 
and made the deed heretofore mentioned. He also found from the evi- 
dence, which reveals just what lands constitute “Town Point Planta- 
tion,” it was the intent and purpose of said sheriff in making said deed 
to the purchaser, and in making his levy and sale to sell and convey to 
the purchasers all of the lands constituting “Town Point Plantation,” 
and that if, as a matter of law, the call for Lewis Creek as the western 
boundary in said deed does not of necessity make the creek entirely the 
western and northwestern boundary of the land conveyed, then “Town 
Point Plantation” is, and was intended as, the controlling description, 
and is quite definite, and said deed conveyed to the said Humphrey and 
Parker all of “Town Point Plantation,” and conveyed to said 

purchasers the legal title to the land in dispute by the courses (665) 
mentioned in the Hill deed to Ward from .... to 12, to 11, to 18, 

to 10, to 14, to 15, to 16, to 17, to 18, to 19, to 7, to 6 on the map. 

4. Besides being found as a fact by the referee, it was admitted by 
plaintiffs, as reported by him, that “Town Point Plantation” included 
the disputed land or focus in quo. 

There are many other findings of the referee, and conclusions stated 
by him, which need not be stated. 

The court having confirmed the report, entered judgment for defen- 
dants, and plaintiffs excepted thereto and appealed. 


Duffy & Day and Rountree & Davis for plaintiffs. 
I. M. Bailey and McLean, Varser, McLean & Stacy for defendants. 


Waker, J. This case is not like many of its kind to be found in 
the books, where the trials were by jury. The cause was referred, by 
consent of the parties, to a referee, who definitely found the facts and 
stated his conclusions of law therefrom, his decision being for the de- 
fendants, which was adopted and confirmed by the judge upon excep- 
tions thereto, and judgment given for the defendants. 

If we are to be governed at all in our decision of this case by the 
referee’s findings of fact, which are binding upon us, there being evi- 
dence, as there is here, to support them (Bailey v. Hopkins, 152 N.C. 
748), it is manifest that the sheriff’s deed was intended to convey to the 
purchaser at the execution sale all of the “Town Point Plantation,” it 
having distinct and clearly defined boundaries, and being a tract of 
land which was well known to the people who lived in the seetion where 
it was situated, and it is further evident that the other calls in the deed 
for adjoiners, if so it may be termed, was an erroneous one, and that 
the deed will not have any effect, unless the description of the land 
conveyed as the “Town Point Plantation” is permitted to prevail over 
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the other and mistaken one. A similar question was presented and con- 
sidered in Quelch v. Futch, 172 N.C. 316, where, at p. 317, the Court 
said: “We have in the deed in question a description by metes and 
bounds in which the land in controversy is not conveyed, and also a 
description which refers to another deed duly recorded by book and 
page, which gives a definite description covering the land in contro- 
versy. It must be admitted that if the first or specific description en- 
tirely 1s eliminated from the deed, according to the evidence, the second 
or general description is sufficient, and covers the land described in the 
complaint. It matters not that the last description follows the warranty. 
The whole deed must be so construed as to give effect to the plain in- 

tent of the grantor, and the parts of the deed will be transposed 
(666) if necessary. Triplett v. Williams, 149 N.C. 394; 13 Cye. 627. 

The entire description in a deed should be considered in deter- 
mining the identity of the land conveyed. Clauses inserted in a deed 
should be regarded as inserted for a purpose, and should be given a 
meaning that would aid the description. Every part of a deed ought, if 
possible, to take effect, and every word to operate. A reference to an- 
other deed may control a particular description, for the deed referred 
to for purposes of description becomes a part of the deed that calls for 
it. 13 Cyc. 682; Brown v. Rickard, 107 N.C. 689; Everett v. Thomas, 
23 N.C. 252. The manifest intention of the grantor, Cronly, was to con- 
vey the whole of a tract of land, containing 700 acves, more or less, be- 
ing the land conveyed to Cronly by Kirkwood, and by Williams to 
Kirkwood. It is in evidence that these deeds referred to cover the land 
in controversy. The fact that the metes and bounds of the preceding 
description do not cover it cannot be permitted to destroy the descrip- 
tion that does cover it. From the language of the deed an intent to con- 
vey the entire tract is plamly manifest, and this intent will not be de- 
feated because the grantor inserted metes and bounds that are erron- 
eous and do not cover it. As the general] description is added, not simply 
to set out the grantor's title, but to identify and further describe the 
tract of land conveyed, such general description will be given effect. 
The additional clause will be considered as added for the purpose of 
giving a more particular description.” citmg Rutherford v. Lacy, 48 
Mo, 325; Jackson v. Barringer, 15 Johns (N.Y.) 471; Lodge v. Lee, 6 
Cranch (U.8.) 287; 18 Cyc. p. 634, note 14. It is then pertinently added 
by the Court: “In the deed we have under consideration the second or 
general description is introduced, not solely to set out a chain of title, 
but evidently to identify, make certain, and describe the land conveyed. 
It is, in fact, an ‘independent description of the land so conveyed,’ and 
amply sufficient to support the deed, eliminating anv other description.” 
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And so we may say, with reference to the deed now in question, the 
second description was intended, and is, an independent one, which was 
intended not merely to show the chain of title, but to identify and more 
certainly to describe the land conveyed. In this connection we may well 
refer to 5 Cyc., p. 881, where it is said: “When there are two descrip- 
tions in a deed, one of which describes the premises conveyed generally 
by number or name, and the other gives a particular description by 
metes and bounds, or courses and distances, which is erroneous, the latter 
will be rejected.” The following cases are cited in the notes to support 
the text, and they appear clearly to do so: Haley v. Amestory, 44 Cal. 
132; Case v. Dexter, 106 N.Y. 548, at 554; and we add Slater v. Raw- 
son, 42 Mass. (1 Metcalf) 450, and Rutherford v. Lacy, 48 Mo. 320. 

In the first of these cases, it is said: “But, however this may be, 
we are of the opinion that the ranch is well described by name, (667) 
and that the particular description was not intended to be used 
in the sense of restriction. The language is: ‘AIl the undivided two- 
thirds (24) of all the lands known by the name of Rancho de San 
Vicente, situate in the county of Los Angeles, and State of California, 
the lands of said ranch being known and described as follows.’ This 
language indicates that the dominant idea in the mind of the grantor, 
when the deed was made, was of the Rancho of San Vicente as a whole, 
and not of the particular tines or marks by which it might be deseribed.” 
This being so, the deed must be held to convey two-thirds of the whole 
ranch, however erroncous may be the particular description, citing 
Peck v. Mallams, 10 N.Y. 532; Stanley v. Green, 12 Cal. 148. And in 
Case v. Dexter, supra, the Court, in discussing the same question, re- 
marked: “This is not the ease of cutting down an interest or estate, 
once clearly given, by subsequent indefinite or ambiguous language. All 
the language in the deed, to which we have referred, is a part cf a 
single description, and the sole question is, What land is cmbraced 
therein?” In Rutherford v. Lacy, supra, the Court, after considering 
the question, illustrates it in this way: “If A. sells to B. his farm, and 
then goes on to describe the farm by course and distance, and there is 
a mistake or erroneous deseription, the whole farm will, nevertheless, 
pass; because, in the case supposed, it was the manifest imtention, 
gathered from the deed itself, to convey the whole farm. Had the 
grantor (the plaintiff mn this case), in his deed, used any apt or appro- 
priate words showing that it was not his intention to convey the whole 
lot, we should give them effect without regard to any mere verbal ar- 
rangement or position they might occupy in the deed. But as it is, 
without overthrowing well established principles of law, we are not at 
liberty to construe the deed otherwise than as passing title to the whole 
lot.” See, also, 5 Cyc., p. 880 (IT); 18 ibid., p. 684, and note 14; Masten 
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v. Olcott, 101 N.Y., at p. 158. It was upon the principle of construction 
just stated, and some of the authorities cited, that the case of Quelch 
v. Futch, supra, was decided. That case was again before this Court, 
and is reported in 175 N.C. at p. 694. It approved and affirmed the 
former case. Chief Justice Ruffin said, in Procter v. Pool, 15 N.C. at 
margin p. 875: “Attempts have been made to discover artificial rules 
for discovering the intention, and the offices of terms of general and 
particular description defined. The truth is, no positive rule can be 
laid down; for as each subject differs in some vespects from another, 
and each writer will be more or less precise or pevspicuous in expressing 
himself, the whole instrument is to be looked at, and the inquiry then 
made. Can it be found out, from this, what the party means? ... But 

there seems to be no danger of mistaking the intention of the 
(668) parties, when a thing is given by a particular name, by which 

it is well known, or by any other description which completely 
identifies it, although another particular be added which does not apply, 
it is true, to the thing as before described, but is equally inapplicable 
to anything else. In such case the effect of the true description ought 
not to be weakened by a further and unnecessary description which is 
false... . Or, as mentioned in Reddick v. Leggat, 7 N.C. 548, if one 
grant White-acre (by name), which descended from his father, White- 
acre shall pass, though it descended from the mother; because it was 
sufficiently identified before.” The general rule is, to be sure, that a 
particular description will control a general one, because the law pre- 
fers the best evidence as to the intention of the parties, and when prop- 
erly considered, the particular description is more certain and reliable 
than the other one, and this rule may be preserved in its integrity with- 
out conflicting with the principle we apply here, 

By the modern and prevailing doctrine, we are required to examine 
the entire instrument and ascertain the true intention of the parties, 
for that is what the law seeks to effectuate. Kea v. Robeson, 40 N.C. 
873; Gudger v. White, 141 N.C. 507; Triplett v. Williams, 149 N.C. 
394; Rowland v. Rowland, 938 N.C. 214; Beacons v. Amos, 161 N.C. 
B07. 

There is, therefore, another view as to the proper construction of the 
sheriff's deed, which is conclusively shown by his official acts after he 
received the execution against Edward M. Mumford. The referee finds 
with great precision that the sheriff levied the execution upon the 
“Town Point Plantation,” which was then owned by the defendant in 
the execution; and further, that he advertised and sold the same. Mr. 
Freeman, in his valuable treatise on Executions, says that any descrip- 
tive words which would be sufficient in a voluntary conveyance are 
equally adequate in a conveyance made by the sneriff or other officer, 
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Furthermore, descriptive words which are inadequate in voluntary con- 
veyances are not necessarily so in a sheriff’s deed, because they may be 
made certain by its recitals and other writings which are thereby so re- 
ferred to that they may be properly considered as a part of the deed 
for the purpose of making its descriptive language more perfect. Thus, 
such a conveyance is ordinarily preceded by a levy and advertisement 
of sale, and often by a certificate of purchase, some or all of which are 
referred to in the deed. Hence, in addition to the words used for the 
purpose of description, it usually appears from the recitals that the land 
intended to be conveyed is that levied upon under a writ designated, 
and is that land which, at a time named, was advertised for sale, and 
afterward sold, and, though the deseriptive words m the deed may be 
inadequate, or, in some respects, erroneous, such madequacy may be 
made adequate or such error corrected by reference to the officer’s re- 
turn of his levy, or his notice of sale, or to that part of his re- 

turn stating the property sold, and the person by whom it was (669) 
purchased. In either event, we think the description must be re- 
garded as sufficient to divest the title of the judgment debtor if all 
doubt is removed by incorporating in it the information derived from 
these various writings, all of which mercly constitute successive steps 
in a proceeding of which the deed is but the last. 1 Freeman on Iixecu- 
tions (8 Ed.), pp. 1914 and 1915. And he further says: “It is by no 
means essential that, from a mere inspection of the description, the 
court should be enabled to know what lands are intended. The tract 
may be designated by some name not understood by the court, but 
perfectly familiar to all persons acquainted with the neighborhood in 
which the land is situated. Evidence may alwavs be received to show 
the significance of such a name, or to show that any other descriptive 
words, though apparently meaningless or uncertam, do in fact designate 
a particular tract in such a manner that its identity would be apparent 
to all persons to whom it is familiar. 

In this case it is expressly found as facts that the sheriff levied the 
execution upon the “Town Point Plantation”; that he advertised it for 
sale, and sold it, by that name, it being a well known tract of land in 
the particular section where it is situated. If not knowmg its precise 
boundaries, he attempted to deseribe them and failed to do so, the de- 
scription by its name will be sufficient, otherwise the deed would be in- 
effectual to convey the land “levied upon, advertised, and sold by the 
sheriff,” as found by the referee (falsa demonstratio non nocet). “Addi- 
tion of false or mistaken descriptions in a deed will not frustrate the 
grant if there are others sufficiently clear to identify the thing intended 
to be granted.” Doe v. Jackson, 1 8. & M. 494. See, also, Sherwood 
v. Whiting, 54 Conn. 330, where the subject is fully discussed with a 
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copious reference to the pertinent authorities. And in Slater v. Breese, 
386 Mich. 71, at p. 80, it is said by the Court: “It is not essential to 
the validity of a grant that the property should be so described as to 
avoid the necessity of an appeal to extrinsic proofs to apply the grant 
to the property. The subject-matter must undoubtedly be so ear-marked 
in the grant as to be capable of being distinguished from other things 
of the same kind. But it is always competent to fix and identify by 
extrinsic proof the natural monuments and other oadges of identity and 
connect the description in the deed with the material subject-matter 
dealt with by it. The property to be granted may have a particular 
name by reputation, and if so, it may be described by such name, with- 
out giving monuments, boundaries, or the like; and outside evidence 
may be resorted to, to apply the name to that which it signifies. Indeed, 
the instances are rare in which no help whatever is required. If the 
means are given in the grant, either by a name of notoriety or by speci- 

fied monuments and other definite particulars, to identify the 
(670) thing meant to be granted, with the aid of outside examination 

and proof to fix and determine the (identity of the) name with 
the thing, the description is prima facie sufficient. And omitting to name 
the state, county, and township will not prejudice where other adequate 
elements of identification exist. 

“Tt is also well settled that if there are descriptive signs satisfactorily 
ascertained which designate the thing meant to be granted, the addition 
of circumstances or accompaniments which are untrue will not defeat 
the grant. They may be rejected. This principle is confirmed and its 
application illustrated in numerous cases. Now, it is quite plain that 
the descriptive part of complainant’s mortgage lias some inaccuracies, 
but it is equally plain that the terms of the description, when taken 
together, are abundantly sufficient, with such aids as are admissible, to 
identify the land.” This case refers to many authorities in support of 
the principle. 

It was said by Justice Ashe, in Credle v. Hays, 88 N.C. at p. 3824: 
“In our case the intent cf the parties to the deed from the sheriff to 
Tilson Credle to convey the land owned by B. F. Credle (the defendant 
in the execution under which it was sold) manifestly appears from the 
deed itself; and if the calls of courses in the deed should be held to be 
the true boundary of the land conveyed, the inten: of the parties would 
be entirely disappointed,’ because, as he adds, the deed, if read accord- 
ing to the calls, does not cover the land evidently intended to be con- 
veyed, and therefore would be ineffectual, and that would be the result 
in this case, unless the other description, “Town Point Plantation,” is 
taken to be the true and controlling description (Quelch v. Futch, 
supra), it having been found by the referee to be not only an accurate 
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one, but also that the tract of land thus described is in itself well known 
to those living in the community or locality, where it is situated, and 
has well defined lines and boundaries. See Lodge, Lessee v. Lee, supra, 
where only part of the island was deseribed by definite calls, when al/ 
of it was intended to pass to the grantce. Rutherford v. Lacy, 48 Mo. 
425; Jackson v. Barringer, 15 Johnson 471; 18 Cye. p. 634, note 14. 

Before closing, we should call attention to the fact that in Ferguson 
v. Fibre Co., 182 N.C. 731, we have recently considered the question as 
to specific and general descriptions in deeds, and other mstruments, 
citing and commenting upon Quelch v. Futch, supra, though one of the 
descriptions in the Ferguson ease, supra, was by metes and bounds and 
the other so to a eertain extent. But the case has some bearing upon 
this one, and illustrates the principle that the law seeks for the intention 
of the parties, and will enforce it when it can be ascertained, and espe- 
cially so when it 1s manifest. 

The defendants contend that there are other difficulties for 
the plaintiffs to overcome before they can establish a title to (671) 
the land or timber, but it is unnecessary to consider them, the 
decision of the question as to the sheriff’s deed being sufficient to settle 
the controversy. 

The reference having been by consent of the parties, the plaintiffs 
were not entitled to have issues submitted to the jury. 

We have not discussed the question of adverse possession, as that 
was settled by the finding that there had been none, the title to the land 
having been continuously in dispute. 

We find no error in the record, and therefore sustain the judgment. 

Affirmed. 


Cited: Freeman v. Ramsey, 189 N.C. 795; Penny v. Battle, 191 N.C. 
223; Realty Corp. v. Fisher, 216 N.C. 200. 








CAROLINA SALES COMPANY v. WHITE & WILDER. 
(Filed 22 February, 1922.) 
(For digest, see Johnson v. Yates, ante, 24.) 
CiarkK, C.J., dissenting. 
AppraL by plaintiff from Devin, J., at June Term, 1921, of DcurHam. 


In the above ease, upon facts substantially similar to those presented 
in Johnson v. Yates, supra, there was judgment for defendants, who 
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held the property for repairs done at the instance of the purchaser of 
the automobile in possession of and using same with assent of the 
mortgagee. 


W. G. Bramham for plaintiff. 
Bryant & Brogden for defendant. 


Per CuriAmM. For the reasons stated in Johnson v. Yates, supra 
the judgment in the instant case is 
Affirmed. 


Pd 


CuarkK, C.J., dissenting: This case presents the same point as in 
Johnson v. Yates, ante, 24, which is whether the vendor, who has se- 
cured the balance due on the purchase money for an automobile by a 
mortgage duly registered in the proper county, loses his priority by the 
fact that a mechanic in another county has subsequently placed re- 
pairs on the machine without the knowledge or consent of the mort- 
gagee. It is sufficient to refer to what has been said upon the same 
point in the dissenting opinion in Johnson v. Yates, supra, at p. 31. The 
mortgagor is simply a tenant at will to use the machine, and has no 
implied authority to “improve the owner out of his property.” 

The danger of improving the owner out of his property is emphasized 
by the fact that in this case there is a balance still due the vendor on 
his mortgage of $430 and the lien asserted for repairs is $177. 


Cited: Motor Co. v. Motor Co., 197 N.C. 375; Willis v. Taylor, 201 
N.C, 469; Finance, Inc. v. Thompson, 247 N.C, 146. 





(672) 
JOHN D. WESTBROOK, Inco. v. J. B. McCCRARY COMPANY, Ino. 
(Filed 15 March, 1922.) 
Principal and Agent. 


AppeaL by plaintiff from Horton, J., at December Term, 1921, of 
CHOWAN. 


W. D. Pruden for plaintiff. 
Tooly & McMullan for defendant. 
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Per CurIAM. This action was brought to recover damages of the 
defendant because it had falsely represented itself to be the agent of 
the town of Belhaven for the purchase of certain material — jute and 
steel — which the town needed in the construction of a light, water, and 
sewerage system. At the conclusion of the evidence, and on defendant’s 
motion, the court ordered the action to be dismissed as on a nonsuit, 
and plaintiff appealed. This was done, as we infer from a careful ex- 
amination of the record, because it appeared that the defendant was 
acting rightfully as agent of the town at the time the goods were or- 
dered, without regard to subsequent events, by which the town, by the 
action of the court, was deprived, at least temporarily, of the power 
to proceed in the matter, which power was eventually restored. The de- 
fendant was in no default in its dealings with the plaintiff, and not 
liable to it, as alleged, and the nonsuit was, therefore, properly ordered. 

The plea of the statute of limitations may present more difficulty, but 
it is unnecessary to discuss it here. 

No error. 





B, E. HAGOOD v. J. C. HOLLAND, ET AL. 
(Filed 15 March, 1922.) 


Contracts—~Damages. 


AppEAL by defendants from Lyon, J., at October Term, 1921, of 
CRAVEN, in an action to recover damages for an alleged breach of con- 
tract. From a verdict and judgment in favor of plaintiff, the defen- 
dants appealed. 


Moore & Dunn for plaintiff. 
Ward & Ward for defendants. 


Per CurraM. Affirmed on authority of same case, reported 
in 181 N.C. 64, where the facts are fully set out. They need (673) 
not be repeated here. The case seems to have been tried sub- 
stantially in accordance with our former opinion. 

No error. 
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C. L. ABERNETHY et at. v. JOHN H. GODETTE Er At. 
(Filed 15 March, 1922.) 


Attorney and Client—Contracts—-Fees—Evidence——Recovery—Questions 
for Jury—tTrials, 

Where there is evidence tending to show that after an attorney had been 
engaged professionally by his client, they entered into an agreement as to 
the amount of compensation to be paid, owing to tie fiduciary relationship 
of the attorney, the parties are not on equal terms; and the reasonableness 
of the amount agreed upon may be inquired into by the jury, upon the 
evidence; and an instruction that the client will be bound by their agree- 
ment, excluding an inquiry into the reasonableness of the fee, is reversible 
error. Stern v. Hyman, 182 N.C. 422, and Casket Co. v. Wheeler, 182 N.C. 
459, cited and applied. 


AppEaL by defendants from Lyon, J., at November Term, 1921, of 
CRAVEN, in an action to recover the face value of a promissory note. 
From a verdict and judgment in favor of plaintiffs, the defendants ap- 
pealed, assigning errors. 


Ward & Ward and Charles R. Thomas for plaintiffs. 
E. M. Green and R. A. Nunn for defendants. 


Per CurtaM. The note upon which this suit is brought, as alleged 
in the complaint, ‘“‘was made, executed, and delivered by the defendants 
to the plaintiffs for balance due for professional services rendered, and 
to be rendered by the plaintiffs, as attorneys, to the defendant John 
H. Godette, at the special instance and request of both of the defen- 
dants, John H. Godette and J. W. Belangia.” 

Briefly, the circumstances under which said note was signed and de- 
livered were as follows: In December, 1918, Joha H. Godette was a 
deserter from the United States Army, hiding out or concealing him- 
self in the woods of Craven County. He sent his eodefendant Belangia 
to New Bern to employ counsel to represent him and to assist in getting 
him out of his trouble. Belangia called upon the plaintiffs, and we now 
quote from the testimony of Mr. Abernethy: 

“Mr. Belangia came to our office and sa:d, ‘J have a colored 

(674) man that I am interested in, and I want you to see if you can 
get him out of trouble.’ I asked him what kind of trouble he was 

in, and he told.me he had left camp —— deserted. ] said, Mr. Belangia, 
it is a difficult thing to do, and I don’t like to engage in that kind of 
business. It will cost you a good deal of money. In the first place, I 
have got to take your boy to camp, it is a long trip, I am just as busy 
here in the office as I can be at this time, and, more than that, it sub- 
jects a man, more or less, to criticism, but I am in the practice of law 
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for legitimate business, and I will do it if you folks will pay the price. 
He asked me what it would cost him, and I said, it will cost you at 
least $3,000. He replied, ‘That is too much.’ About that time Mr. 
Willis came in the office and we talked it over, and we agreed on a price 
of $2,000. I said, the only way is to take this boy back to camp and lay 
our cards on the table. Mr. Belangia said that looked to him like the 
only thing to do. He said he would carry us down to where this fellow 
was. Late that aftcrnoon he got one of these coffin Fords and a colored 
man and started Mr. Willis and me down to Harlowe. It was a dark, 
rainy day and night came on pretty soon. He took us to a colored man’s 
house on the road near Harlowe, and, when we went in, there was John 
sitting in there, calm and serene. [ had known John before. Mr. Be- 
langia did most of the talking, and said to him: ‘I have arranged with 
this man to get you out of this trouble, how much money have you 
got?’ John then began to pull bills out— they were pinned with safety 
pins all around in his clothes. He pulled out four or five hundred dollars, 
and said that was all he had. Mr. Belangia said to him, ‘Well, I will 
lend you some,’ and he went down In his jeans and turned it over to Mr. 
Willis and me. I never had so much money in my life. He then said, 
‘What are you going to do about this other thousand?’ They had made 
up a thousand right there. I said, ‘Have you any property?’ He then 
said he would sign a note with John for the other thousand. I said, ‘We 
will have to discount the note or get the money on it from the bank.’ I 
then tore a leaf out of some kind of a book there and Mr. Willis had a 
fountain pen. I wrote the note, I think, and they signed it, and we left. 
I told John I thought it was best for him not to go to New Bern. I said, 
‘I think you had better Join me tomorrow night and I will take you on 
to Charlotte” ... When we arrived at camp I was introduced to the 
Judge Advocate. Some of his people lived in New Bern, and we talked 
about that for a little while, then I said to him, ‘Judge, I don’t reckon 
you ought to charge this fellow with desertion; he just got ready to leave 
and left. I told him I had the negro out there in the automobile, He 
said, ‘I expect we can fix it up, but you will have to deliver your man.’ 
I called John in and he said, ‘Boss, I just went home because my folks 
were sick.’ I said, ‘Judge, Mr. Wills tried to get John exempted 
from the draft on the theory of age; he can send you the papers. (675) 
I said, ‘You know the negro’s character.’ He answered, ‘Well, 
that is all right; you can go on back and I will look out for John.’ I 
went on to Washington to attend to some business matter there, and 
when I got home John was there with an honorable discharge and $60 
bonus, so Mr. Belangia said.” 

Cross-examination: “We went down to Dove’s house that night wher- 
ever it was, and met John, and collected $1,000 and got the note. The 
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next time I saw him was when he met me on the train at Clark’s and 
I carried him to Charlotte. ... We were in Charlotte all day long. 
I stopped at the Selwyn Hotel, and I arranged with the cook there to 
feed John, and some time in the afternoon I carried John out to the 
camp. I left Charlotte some time that night, and the next time I saw 
John he was back home. The service that I rendered him was that I 
got him released of this charge and got an honorable discharge. The 
man gave me to understand that he would take care of him. I ex- 
pected to see John in a few days. They said if they needed me they 
would let me know.” 

In regard to the reasonableness and amount of plaintiffs’ charges, his 
Honor instructed the jury as follows: 

“Now something has been said about exorbitant charges. You have 
nothing to do with that. The people have a constitutional right to make 
contracts, and if they make a bad or unfortunate contract when there 
is no fraud or misrepresentation it is enforceable against them. You 
have nothing to do with the charge. That is a matter between the 
parties who enter into a contract.” 

To this instruction the defendants except and assign same as error. 
We think the instruction was erroneous under the doctrine announced 
in Stern v. Hyman, 182 N.C. 422. It will be observed that the note was 
given “for services rendered and to be rendered.” There is evidence, 
other than that quoted above, tending to show that the relation of 
attorney and client existed at the time of and prior to the agreement 
which resulted in its execution. This is not admitted by the plaintiffs, 
but the circumstances are such as to require a submission of the ques- 
tion to the jury. Of course, the instruction was correct, if no fiduciary 
relation existed at the time. Casket Co. v. Wieeler, 182 N.C. 459; 
Elhott on Contracts, sec. 2866. 

New trial. 


(676) 


R. C. POWELL v. CAMP MANUFACTURING COMPANY; C. B. PAGE vy. 
CAMP MANUFACTURING COMPANY. 


(Filed 22 March, 1922.) 


AppeaL by defendant from Devin, J., at August Term, 1921, of 
DUuPpLin, in an action to recover damages for an alleged negligent burn- 
ing of plaintiffs’ timber. 
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From an adverse verdict and judgment, the defendant appealed, 
assigning errors. 


George R. Ward and Ward & Ward for plaintiff. 
Stevens, Beasley & Stevens for defendant. 


Per Curiam. This case was before us at the Fall Term, 1920, and 
is reported in 180 N.C. 380. The facts were set out fully by Walker, J., 
in delivering the opinion on the former appeal, and need not be re- 
peated here. From a perusal of the record it appears that the case has 
been tried in substantial conformity with the law, as heretofore de- 
clared, and the present Judgment must be affirmed. 

No. 223, Powell v. Mfg. Co., being an action for damages arising out 
of the same fire and caused by the same engine, for like reason must 
be affirmed. See, also, Williams v. Camp Mfg. Co., 177 N.C, 512. 

In both cases we find 

No error. 





W. A. BURCH, ADMINISTRATOR y. J. D. BUSH. 
(Filed 29 March, 1922.) 


AppEAL by defendant from Bond, J., at November Term, 1921, of 
FRANKLIN, in an action to recover moneys alleged to be due the 
plaintiff, and withheld by the defendant, on a logging and lumbering 
contract. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict: 


“J. Was the administratrix of 8. L. Burch really able and willing 
to finish cutting the timber according to contract? Answer: ‘Yes.’ 

“2. Was the administratrix of 8S. L. Burch kept from eutting the 
timber according to contract by any act of the defendants Bush & 
Company? Answer: ‘Yes.’ 

“3. What damage, if any, did defendants Bush & Company 
sustain by failure of administratrix of Burch to cut said timber (677) 
according to contract? Answer: ‘Nothing.’ 


“4. What sum was withheld by defendants Bush & Company under 
10 per cent clause of contract? Answer: ‘$445.’ 
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“5. In what sum, if anything, is estate of S. L. Burch indebted to 
defendants Bush & Company by reason of overpayments on measure- 
ments? Answer: ‘Nothing.’ ” 

From a judgment on the verdict in favor of plaintiff, the defendant 
appealed. 


Wiliam H. and Thomas W. Ruffin for plaintiff. 
Willis Smith for defendant. 


Prr CurtaAm. Affirmed on authority of same case, Burch v. Bush, 
181 N.C, 125. 
No error. 





J. W. BROOKS v. ORANGE RICE MILL COMPANY. 
(Filed 12 April, 1922.) 


APPEAL from Connor, J., at December Term, 1921, of New Han- 
OVER. 

It appears that plaintiff, a citizen of this State, having a cause of 
action against the Orange Rice Mill Company, « foreign corporation, 
instituted this suit in the Superior Court of New Hanover County, 
and sought to establish jurisdiction by attaching the proceeds of a cer- 
tain draft in the hands of the American Bank and Trust Company of 
Wilmington, N. C., it being alleged that said funds belonged to the de- 
fendant. Thereafter, on 29 March, 1920, the Orange National Bank of 
Texas was allowed to intervene and set up its claim of title to the pro- 
ceeds of said draft. 

In a former trial the cause was tried on an issue of ownership of the 
intervening bank, and at the close of the evidence the court charged 
the jury that if they believed the evidence they would answer the is- 
sue of ownership in favor of the intervener, and from judgment on the 
verdict plaintiff appealed. 

On the hearing of said appeal this Court reversed the action of the 
trial court, holding that on the evidence introduced by the intervener 
there were facts requiring that the issue of ownership be submitted to 
the jury. This opinion having been certified down, the present trial was 
had, and the cause submitted to the jury, on an issue as to claim of 
ownership by intervener, and as to indebtedness of the nonresident de- 
fendant to plaintiff. 
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There was verdict against the intervener, and establishing an 
indebtedness of defendant to plaintiff of $525 and interest from (678) 
26 December, 1919. Judgment on the verdict, declaring said in- 
debtedness and appropriating the funds attached to extent required to 
satisfy the judgment and costs. Intervener excepted and appealed. 


Ruark & Campbell for plaintiff. 
Rountree & Davis for mntervener. 


Per Curiam. There is no reason shown for disturbing the resulis 
of this trial. It was earnestly urged for appellant that there was no 
evidence in denial of the intervener’s claim of ownership, but this 
same position was taken on the former trial, and the Court then held 
that on the testimony of the intervener, there were facts in evidence 
challenging its claim, and requiring that the issue be submitted to the 
jury. See Brooks v. Mill Co., 182 N.C. 258. On practically the same evi- 
dence, the court, in pursuance of said decision, submitted the cause to 
the jury, who have found, as stated, against the intervener’s claim. 

We find in the present trial 

No error. 





W. D. TEAL Anp J. F. THOMAS v. J. S. LILES, REcErver or THE POLKTON 
LUMBER COMPANY. 


(Filed 26 April, 1922.) 


Appeal and Error — Counterclaim-—-Demurrer—Fragmentary Appeals — 
Dismissal. 


Where there is neither verdict nor judgment upon the plaintiffs’ alleged 
eause of action, defendant’s appeal from an order sustaining the plaintiffs’ 
demurrer to a counterclaim set up in the answer, is fragmentary, and will 
be dismissed. 


AppeaL by defendant from Lane, J., at November Term, 1921, of 

ANSON, | 

This is an action to recover for 43,187 feet of lumber at $22 per 1,000 
feet, delivered by plaintiffs to defendant, and accepted by them. To the 
complaint the defendants set up a counterclaim for breach of contract 
in failing to manufacture lumber of certain timber, and asking judg- 
ment for $13,938.66 damages. The court sustained the demurrer of 
plaintiffs to the counterclaim, and the defendant appealed. 
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A. A. Tarlton and Robinson, Caudle & Pruett for plaintiffs. 
(679) B. V. Henry and McLendon & Covington for defendant. 


Per CuriAM. The court having sustained a cemurrer to the coun- 
terclaim, the defendant appealed, and asks this Court to reverse the 
judgment sustaining the demurrer on the counterclaim, and that a jury 
trial may then be had on the counterclaim. There was no verdict or 
judgment upon the plaintiffs’ cause of action, and no judgment as to the 
costs. This Court has uniformly adhered to its ruling that it will not 
entertain a fragmentary appeal. 

The whole subject was recently fully discussed with the fullest cita- 
tion of authorities, and upon the reason of the thing, at last term, in 
Cement Co. v. Phillips, 182 N.C. 489, citing very numerous authorities. 

That decision was cited with approval at last term by Adams, J., in 
Farr v. Lumber Co., 182 N.C. 727; and also in Leroy v. Saliba, ibid., 
757. 

The rules of practice are well settled, and well known to the profes- 
sion, and are based upon the soundest reasons in the dispatch of the 
public business by the courts, and a slight attention to them would 
avoid such inadvertances as in this instance. 

Appeal dismissed. 





MINNIE WITTY v. THE NATIONAL COUNCIL OF THE JUNIOR ORDER, 
UNITED AMERICAN MECHANICS. 


(Filed 3 May, 1922.) 


Affirmed under the principle announced in Hvans v. Junior Order, ante, 
308, 


APPEAL by defendant from Long, J., at January Term, 1922, of 
GUILFORD. 
Civil action. Judgment for plaintiff; appeal by defendant. 


N. L. Eure and R. C. Strudwick for plaintiff. 
Douglass & Douglass and Murray Allen for defendant. 


Per CurtAM. Without waiving a trial by jury, the parties agreed 
on the facts. The defendant, a secret fraternal ovder, is the supreme 
governing body of the Junior Order, United American Mechanics, and 
maintains a Funeral Benefit Department. In May, 1913, E. M. Witty 
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became a member of Pleasant Garden Council, and his name was en- 
rolled in said Funeral Benefit Department; but on 17 February, 1915, 
his name was stricken from the roll of Pleasant Garden Council, 

and did not thereafter appear in the record of membership on (680) 
file in the Funeral Benefit Department of the defendant. Said 
Witty was reinstated in Pleasant Garden Council on 10 March, 1917, 
and remained in good financial standing until his death, which occurred 
on 17 August, 1919. When he was reinstated his name was given the 
recording secretary, to be sent to the Funeral Benefit Department for 
enrollment, but it was not sent. The name of J. E. Newman twice ap- 
peared on the roll of the Pleasant Garden Council on file in defendant’s 
Funeral Benefit Department, and monthly assessments of the local 
council were paid to this department up to the time of Witty’s death 
on the double enrollment of Newman’s name. This double enrollment 
was made pursuant to the application of the recording secretary of the 
local council. Only one J. E. Newman was a member. The plaintiff is 
the legal dependent of E. M. Witty, and her contention is that the 
assessments paid by him to the local council were remitted to the de- 
fendant and erroneously credited to the double enrollment of Newman. 
In response to the issue, the jury awarded $500 as the amount of the 
defendant’s indebtedness to the plaintiff. 

There are fifteen exceptions in the record, all of which in the last 
analysis are directed to the legal proposition that the Pleasant Garden 
Council was the agent, not of the defendant, but of the plaintiff. In an 
opinion rendered at this term in Evans v. Jumor Order, ante, 358, the 
question has been resolved against the defendant’s contention. There 
it is said: “Since the Funeral Benefit Department is formed for the ex- 
press purpose of paying funeral benefits to the members of the order, 
and as the defendant chooses to do the funeral benefit business through 
the local councils, it thereby makes the local or subordinate council its 
agent for the purpose.” The judgment is, therefore, 

Affirmed. 


Cited: Gurley v. Junior Order, 215 N.C. 794. 
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J. H. CLARK Aanp Wirt, M. J. CLARK y. C. A. BROADWAY. 
(Filed 2 June, 1922.) 


APPEAL by defendant from Daniels, J., at November Term, 1921, of 
LENOIR, in an action to determine the true location of the boundary line 
between the lands of plaintiffs and the defendant, 

From a verdict and judgment in favor of pleintiffs, the defendant 
appealed. 


Moore & Croom and Cowper, Whitaker & Allen for plaintiff. 
(681) Rouse & Rouse for defendant. 


Per CurniAM. This was a proceeding by adjacent landowners to 
settle a dispute as to the true location of the dividing line between 
their respective properties. The land claimed by the feme plaintiff is 
known as a part of the Council Hooten lands, and the land claimed by 
the defendant is known as the Jesse W. Broadway land. Both tracts are 
located in Contentnea Neck Township, Lenoir Ccunty. 

J. W. Grainger purchased the Hooten lands in 1891 and conveyed 
same to feme plaintiff in 1900. The same J. W. Grainger purchased the 
Broadway land in 1890, and conveyed this land +o defendant’s prede- 
cessor In title in the year 1908. 

Counsel on both sides have filed interesting and elaborate briefs; but, 
as we view the contentions of the parties, the case seems to have been 
tried in substantia! conformity to the law appertaining to the facts, and 
we have found no ruling or action on the part of the learned judge 
which would warrant a reversal or an order for a new trial. The verdict 
and judgment will be upheld. 

No error. 





OLIVIA M. BLAKE eEr aL. v. CHARLES O. CASE et at. 
(Filed 2 June, 1922.) 


AppreaL by defendants from Brock, J., at October Term, 1921, of 
BUNCOMBE, in an action, under C.S. 1748, to quiet “itle, or to remove a 
cloud therefrom, and to have the plaintiffs declared to be the undis- 
puted owners of the lands described in the complaint. 

From a verdict and judgment in favor of plaintiffs, the defendants 
appealed, assigning errors. 
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Jones, Wilhams & Jones for plaintiffs. 
Martin, Roltins & Wright for defendants. 


Per CurtamM. The controversy on trial narrowed itself principally 
to questions relating to adverse possession under color of title. After a 
careful reading of the record, we are convinced that the case has been 
tried in substantial conformity with the law as bearing on the subject, 
and we have found no sufficient reason for disturbing the result below. 
Upon the question of adverse possession, His Honor followed 
closely the decisions of this Court in the cases of Alexander v. (682) 
Cedar Works, 177 N.C. 187, and Locklear v. Savage, 159 N.C. 

236. 
We have found no reversible or prejudicial error. 
No error. 





STATE v. GED BALDWIN. 
(Filed 2 June, 1922.) 


Intoxicating Liquor — Spirituous Liquor—dAssisting in Manufacture—In- 
structions—Appeal and Error. 


In an action for the unlawful manufacture of spirituous and intoxicating 
liquor, an instruction of the court, considered in its entirety and with 
reference to the evidence, that put the burden on the State to prove defen- 
dant’s guilt beyond a reasonable doubt, and in effect to find him guilty if 
he took part in the manufacture, though he had not alone produced the 
completed product, is not reversible error. 


ApprEAL by defendant from Brock, J., at November Term, 1921, of 
BUNCOMBE. 

The defendant was prosecuted for the unlawful manufacture of 
spirituous and intoxicating liquor. The officers found a still site five or 
six hundred yards from the defendant’s house — about 100 yards from 
his cornfield and 20 feet from his pasture, three or four barrels of beer, 
fermenters filled with beer, and a thumping keg used to put low wine 
in. They found tracks at the still and followed them through the corn- 
field into a branch from which there was a path leading to the de- 
fendant’s house. The tracks corresponded with tracks made by defen- 
dant the day before his arrest. They were described as “peculiar,” the 
sole having the appearance cf cleats or “straps run not all the way 
across.” The still and furnace had been pulled out; wood was found 
there, some of which had been taken from the furnace. The worm was 
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not found, but the cap was, and the beer was about ready to be made 
into whiskey. The defendant introduced no evidence. His Honor charged 
the jury that the burden was on the State to satisfy them beyond a rea- 
sonable doubt that the defendant had engaged in the manufacture of 
liquor, that it was not incumbent on the prosecut:.on to show that the 
defendant actually distilled the liquor within any specified time, but 
if the jury were satisfied from the evidence beyond a reasonable doubt 
that the defendant, within two years prior to the <inding of the bill of 
indictment, “‘went there, either himself or with others, and made this 

beer, whether you find that he had actuelly distilled any of 
(683) the beer or not,” it would be their duty tc return a verdict of 

guilty. The defendant was convicted, and from the judgment 
pronounced he appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Mark W. Brown for defendant. 


Per CurtAM. The defendant’s exception presents the question 
whether the instruction as to the manufacture of the beer constitutes re- 
versible error, The charge must be considered in its entirety, and must 
be construed with reference to the evidence. Hodges v. Wilson, 165 
N.C. 328; Donnell v. Greensboro, 164 N.C. 332. His Honor, after tell- 
ing the jury that the defendant could not be ecnvicted unless they 
should find from the evidence beyond a reasonable doubt that he had 
engaged in the manufacture of liquor, gave the further instruction that 
if they should find from the evidence beyond a reasonable doubt that 
the defendant, at any time within two years before the indictment was 
returned, had manufactured the beer, whether or not he had actually 
distilled it, they should return a verdict of guilty. Considered as an 
isolated proposition, the instruction would probably be subject to criti- 
cism, but when we consider the charge as a whole and in the light of 
the evidence we construe the instruction as meaning that if the jury 
should find from the evidence that the defendant made the beer they 
should then find that he was engaged in one of the processes of the un- 
lawful manufacture of liquor, and if engaged in such process, he was 
engaged in such unlawful manufacture, and was guilty, as charged in 
the indictment. This interpretation brings the instruction within the 
principle discussed in S. v. Blackwell, 180 N.C. 733. While the defendant 
had not produced the completed product, he was engaged in the pro- 
hibited manufacture. The instruction should have been more definite, 
but we are not prepared to say that it constituted reversible error. The 
other exceptions are untenable, and require no discussion. 
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The judgment is 
Affirmed. 


(684) 
STATE v. ROSCOE SIMMONS. 
(Filed 22 February, 1922.) 


1. Intoxicating Liquor — Spirituous Liquor—Possession—Evidence—Pre- 
sumption—-Warrant—Search and Seizure. 

The defendant was seen entering with a suit-case into a house of another 
by the officers, and upon their following him, he endeavored unsuccessfully 
to escape by the back door, and when the suit-case was opened, it was 
found to contain eight quarts of liquor that smelled like brandy: Held, the 
seizure of the liquor under the circumstances did not require a search war- 
rant. 


2. Same—Unlawful Transportation. 


Where the defendant has been arrested and eight quarts of spirituous 
liquor found in a suit-case he was carrying into the house of another, its 
possession is prima facie case of the unlawful purpose of sale, sufficient to 
convict him thereof; and, also, for unlawfully transporting the same. C.S. 
3379. 


8. Intoxicating Liquor—Spirituous Liquor—Seizure—Unlawful Possession 
—Evidence. 


Where the prima facie case of unlawful sale of spirituous liquor arises 
from the possession, its capture by the officers is not illegal, and its being 
given to the jury for them to taste and smell, in corroboration of the other 
evidence, is not erroneous; and the liquor being the corpus delicti, such evi- 
dence would be competent had it been unlawfully seized, or in the illegal 
possession of the officers. 


AppEAL by defendant from Horton, J., at November Term, 1921, of 
PASQUOTANK. 

The defendant was indicated in three counts: 

1. Having in his possession a quantity of intoxicating liquors for 
the purpose of sale, to wit, nine quarts of grape brandy. 


2. Transporting the same from one point within the State to another 
point in the State. 


3. The receipt of the same in fifteen days. 
General Verdict of guilty. Judgment. Appeal by defendant. 
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Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
Aydlett & Simpson and Thompson & Wilson for defendant. 


Cuark, C.J. The evidence for the State was that the chief of po- 
lice of Elizabeth City, accompanied by two officers, about 11 o’clock at 
night, went to the house where Bessie McGee lived. Soon after they ar- 
rived an automobile drove up and three persons got out, to wit, the de- 
fendant (Roscoe Simmons) and two others. Simmons was carrying in 

his hand a grip and went with it into the house. Sending one of 
(685) his men to the back door of the house, the chief of police, with 

the other officer, immediately followed the parties into the house. 
The defendant seeing the officers entering at the front attempted to 
make his escape at the rear, though he testified that he went to the 
back porch to get some water. The grip that Simmons carried into the 
house, when examined by the officers, was found to contain eight quarts, 
which smelt like peach brandy, and they testified that in their opinion 
it was intoxicating liquor. The officers arrested Simmons and Bessie 
McGee, and took charge of the grip with the eight quarts of liquor, 
which was introduced in the evidence by the State and under objection 
by the defendant, the jury was permitted to smell it and taste it, if 
they desired, to determine whether it was intoxicating or not. The offi- 
cers at the time of the arrest had no warrant for the arrest of the 
parties, and though something was said in the evidence about a search 
warrant, it is admitted that it was not in legal form, and is not con- 
sidered. 

The defendant presents two points: (1) That the liquor having been 
obtained on an illegal search warrant was not admissible as evidence; 
(2) that the court committed error in permitting the jury to smell and 
taste the liquor. 

The officers found the liquor in actual possession of the defendant, 
with grounds, in their judgment, to believe that it was an illegal article, 
and had a right to seize the same. S. v. Campbell, 182 N.C. 911. It was 
for the jury to decide whether it was intoxicating liquor, and it was 
permissible for them to use their sense of taste and smell in passing 
upon the question. They were not restricted to the testimony of the 
officers who acquired the information upon which they based their 
opinion by the same method. 

If intoxicating, as the jury found upon the testimony of the officers, 
corroborated possibly by their own sense of taste and smell, the defen- 
dant was properly found guilty, for he was illegally transporting spirit- 
uous liquor, and also under C.S. 3379, he was prima facie guilty of hav- 
ing more than a gallon in his possession for the purpose of sale. 
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The defendant in his evidence contented himself with testifying that 
he had nothing to do with the suit-case, and knew nothing of its con- 
tents, and that Satterfield carried the suit-case into the house, but he did 
not testify that he was carrying this liquor for his own use, S. v. Cole- 
man, 178 N.C. 757. If he had so testified, the Jury were at liberty to 
draw a different inference from the defendant’s possession of eight 
quarts. The defendant contends that the grip and the liquor were u- 
legally captured, and therefore it was not admissible in the evidence 
against him. 

The capture of eight quarts, which the jury found was in the pos- 
session of the defendant, raised prima facie the presumption that it was 
illegally in his possession and its capture was not illegal. S. v. 
Campbell, supra. To the same effect Adams v. New York, 192 (686) 
US. 585; S. v. Bradley, 96 Maine 12; 8. v. Krinshi, 78 Vermont 
162. 

In S. v. Bradley, supra, it is held: “If, in the case of a seizure of in- 
toxicating liquors without a warrant, a respondent is arrested at the 
time of the scizure and before the issuance of the warrant, even if 
such arrest is illegal, it in no way affects the validity of the complaint 
and warrant, and cannot be taken advantage of by a respondent charged 
with having intoxicating liquors in his possession for an unlawful pur- 
pose, either before or after conviction.” 

In S. v. Krinski, supra, it is said: “On a prosecution for keeping for 
sale intoxicating liquors without a heense, it was proper to admit in 
evidence liquors which had been seized, irrespective of the legality of 
the warrant.” 

The defendant was not the owner of the house. No question arises as 
to the validity of a search warrant. The defendant was simply “caught 
in the act” with the goods upon him, and the officers under the authority 
of our statute took the prisoners and the illegal goods before a magis- 
trate and proceeded regularly. | 

In Adams v. New York, 192 U.S. 595, the Court said: “It may be 
mentioned in this place that though papers and other subjects of evi- 
dence have been illegally taken from the possession of the party against 
whom they are offered, or otherwise illegally obtained, there is no 
valid objection to their admissibility if they are pertinent to the issue. 
The Court will not take notice how they were obtained, whether law- 
fully or unlawfully, nor will it form an issue to determine that ques- 
tion.” This is quoted with approval in S. v. Wallace, 162 N.C. 622, and 
has been the consistent opimion of this Court in all similar cases. The 
defendant contends that Adams v. New York has been overruled in 
Gouled v. U. S., 28 February, 1921, but we do not so understand it. 
We understand the distinction there to be that where the article itself 
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is the corpus delicti, as illicit liquor, or a weapoa illegally carried, and 
in similar cases, the article itself, however obtained, is admissible in 
evidence, but that the Court under the Gouled case will not permit a 
paper surreptitiously or illegally taken from the possession of a defen- 
dant to be used as evidence in a matter in which it is not the basis of 
the offense for which the defendant is indicted. 

Suppose instead of a grip the defendant and another had been seen 
to enter the house with pistols, and soon thereafter a shot was heard, 
and upon the officers entering the building one of the men was found 
lying dead on the floor and the other was caught attempting to escape 
from the rear. Is it possible that the finding of the pistol and of the dead 
man could not be put in evidence because there was no search warrant? 

This would be carrying the protection o7 the illegal and clan- 
(687) destine violation of law, by a technicality, to an extent prob- 
ably heretofore unreard of in a court of justice. 

In this case the defendant entered the house varrying a grip full of 
intoxicating liquor and was captured at the beck door. What has a 
search warrant to do with this state of facts? The defendant was caught 
“in the act,” and has made no explanation, satisfactory to the Jury, to 
account for his connection with the transportation of the liquor in the 
grip which he carried into the house. 

No error. 


Cited: S. v. Godette, 188 N.C. 502; S. v. Hickey, 198 N.C. 48; S. v. 
Vanhoy, 230 N.C. 164; Alexander v. Lindsey, 230 N.C. 669. 





STATE v. JOSEPH ADDOR anp J. A. YOW. 
(Filed 22 February, 1922.) 


1. Criminal Law—Attempt—Statutes. 


An attempt to commit a crime is an indictable offense, and on proper evi- 
dence, a conviction may be sustained on a Dill of indictment making a 
specific and sufficient charge thereof, or one which charges a complete 
offense. C.S. 4640. 


2. Same-~-—-Preparation—Intent—Overt Acts. 


The intent, though connected with preparations to commit a criminal 
offense, is not alone sufficient for a conviction of the attempt, unless con- 
nected with some overt act or acts towards the end in view that will, in 
the judgment of the one charged, and as matters appeared to him, result 
in the consummation of the contemplated purpose. C.S. 4640. 
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3. Same—Spirituous Liquor—lIntoxicating Liquor——Verdict—Judgment. 


Upon the trial for an attempt to violate our statute in the manufacture 
of intoxicating liquor, it was established by a special verdict that the de- 
fendants placed a bag of meal and nailed a coffee mili to a tree at the 
place of intended operation, with intent to manufacture the liquor, but that 
they had no still, but had a promise of one later; Held, insufficient to sus- 
tain a judgment of guilty of an attempt to commit the offense charged. 
C.S. 4640. 


CLARK, C.J., dissenting. 


CRIMINAL ACTION, determined on special verdict before Ferguson, J., 
and a jury, at Fall Term, 1921, of Moors. 
The bill of indictment charged defendants in three counts: 


1. With unlawful manufacturing of spirituous liquors. 

2. Unlawfully aiding in such manufacturing. 

3. In an unlawful attempt to manufacture, and setting forth the 
overt act, ete. Upon the evidence the jury rendered the following spe- 
cial verdict: 


“In the above-entitled cause the jury rendered the following 
special verdict, to wit: That defendants, in June, 1921, placed a (688) 
bag of meal in a swamp of Drowning Creek, Moore County, and 
at the same time and place nailed a coffee mill to a tree; that on 6 
June, 1921, defendants placed two empty barrels in the swamp near 
said mill; that on 7 June, 1921, the defendants were arrested on a public 
highway near said swamp by a deputy sheriff, and the defendants had 
some meal and bran; that, at the time of being arrested, defendants 
stated to the sheriff that they intended to make some liquor out of said 
meal and bran; that defendants did not have a still, but stated that 
some one had promised to let them have a still later; that defendants 
intended to make some liquor, if they could get a still, but they never 
got a still and never made any liquor.” 

The above constitutes all the defendants did. 

If, upon the foregoing verdict, the Court is of the opinion that de- 
fendants are guilty, then the jury for their verdict say the defendants 
are guilty; but, if upon said special verdict the Court is of the opinion 
that the defendants are not guilty, then the jury for their verdict say 
that the defendants are not guilty. 

And on said special verdict the Court, being of opinion that defen- 
dants were not guilty, the verdict is so entered, and State excepted and 
appealed, assigning for error that on the facts established in the special 
verdict, defendants were guilty of an unlawful attempt, etc. 
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Attorney-General Manning and Assistant Attcrney-General Nash for 
the State. 
Rh. L. Burns for the defendants. 


Hoxe, J. An attempt to commit a crime is an indictable offense, 
and as a matter of form and on proper evidence, in this jurisdiction, a 
conviction may be sustained on a bill of indictment making the specific 
charge, or one Which charges a complete offense. S. v. Colvin, 90 N.C. 
718; CS. 4640. In 38 A. & E., p. 250, an unlawful attempt to commit a 
crime is defined as an act done in part execution of a criminal design, 
amounting to more than mere preparation, but falling short of actual 
commission and possessing, except for failure to consummate, all the 
elements of the substantive crime; and in 16 Corpus Juris, at p. 118, 
it is said that an unlawful attempt is compounded of two elements: 
First, the intent to commit it; and, second, a direct, ineffectual act done 
towards its commission. 

Speaking to the subject in lst McClain’s Criminal Law, at p. 190, 
the author says: “In a recent case the Court endeavors to cover the 
whole ground by saying that, ‘An act must reach far enough towards 
the accomplishment of the desired result to amcunt to the commence- 

ment of the consummation, and must not be merely preparatory.’ 
(689) In other words, while it need not be the last proximate act to the 

consummation of the offense attempted to 2:e perpetrated, it must 
approach sufficiently near to it to stand either as the first or some sub- 
sequent step in the direct movement towards the commission of the of- 
fense after the preparations are made, As said in another case: ‘It need 
not be the last proximate act to the consummaticn of the crime in con- 
templation, but is sufficient if it be an act appavently adapted to pro- 
duce the result intended. It must be something more than mere prep- 
aration.’ ” 

And to the same effect in 8th R.C.L. at p. 27%, it is said: “In order 
to constitute an attempt, it is essential that the defendant, with the 
intent of committing the particular crime, should have done some overt 
act adapted to, approximating, and which in the ordinary and likely 
course of things would result in the commission thereof. Therefore, the 
act must reach far enough towards the accomplishment of the desired 
result to amount to the commencement of the consummation. It must 
not be merely preparatory. In other words, while it need not be the 
last proximate act to the consummation of the offense attempted to be 
perpetrated, it must approach sufficiently near to it to stand either as 
the first or some subsequent step in a direct movement towards the 
commission of the offense after the preparations are made.” 
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In the note to People v. Aforan, 128 N.Y. 254, reported in 20 A.S.R. 
at p. 732, the editor quotes the definition appearing in Steven’s Digest 
of the Criminal Law, p. 33, as follows: “An attempt to commit a crime 
is an act done with intent to commit that crime. and forming a part of 
a series of acts which would constitute its actual commission, if 1t were 
not interrupted,” and the authorities cited in these text-books of ap- 
proved merit are in full support of the positions as stated by them. S. 
v. John Hurley, 79 Vt. 28; Groves v. State of Georgia, 116 Ga. 516; 
State v. Doran, 99 Me. 329; People v. Murray, 14 Calif. 159; Hicks v. 
Commonwealth, 86 Va. 228, and the cases in our own State are in full 
accord with these well considered decisions. S. v. Hewett, 158 N.C. 627; 
S. v. Hefner, 129 N.C. 548, S. v. Colvin, supra. 

In Hewett’s case, Brown, J., delivering the opinion, quotes with ap- 
proval the definitions appearing in 1 Bishop’s Criminal Law, sec. 728, 
that “an attempt is an intent to do a particular criminal thing, com- 
bined with an act which falls short of the thing intended, and in Bur- 
well’s Law Dictionary and Bouvier’s Law Dictionary, describing an 
attempt as “an endeavor to commit an offense, carried beyond mere 
preparation to commit it, but falling short of actual commission.” In 
State v. Doran, 99 Me. 329, reported also in 105 A.S.R. 278, it was held 
that “to constitute an attempt to commit a crime there must be some- 
thing more than mere intent or preparation. There must be some 
act moving directly towards the commission of the offense after (690) 
the preparations are made.” 

And in People v. Murray, supra, Chief Justice Freld, delivering the 
opinion, said: “Between preparation for the attempt and the attempt 
itself there is a wide difference. The preparations consist in devising or 
arranging the means or measures necessary for the commission of the 
offense. The attempt is the direct movement towards the commission 
after the preparations are made.” 

All of the authorities on this subject are to the effect that the overt 
act required as an essential feature of the crime must go beyond mere 
preparation and be at least apparently possible to the reasonable ap- 
prehension of the party charged. 12 Cyc., p. 180. True, the cases hold 
that an impossibility to presently commit the crime, unknown to the 
defendant, may not be allowed to affect the question of his guilt. but 
where it is clear that the perpetration of the crime is impossible and that 
is known to the party, there can be no indictable attempt. The position 
is very well stated in the citation to Cyc., as follows: “To constitute 
an indictable attempt to commit a crime, its consummation must be ap- 
parently possible, or in other words there must be an apparent ability 
to commit it. If the means employed are so clearly unsuitable that it 
is obvious that the crime cannot be committed, the attempt is not in- 
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dictable. On the other hand, the apparent possibility is all that is re- 
quired. If there is an apparent ability to commit the crime in the way 
attempted, the attempt is indictable, although, unknown to the party 
making the attempt, the crime cannot be committed because the means 
employed are in fact unsuitable.” 

Applying these principles to the facts as presentied in the special ver- 
dict, it is clear in our opinion that the acts of the defendant as there 
established were only in preparation, and did not amount to overt acts 
in the attempted commission of the crime. Within the language and 
purport of the Virginia decision of Hicks v. Commonwealth, 86 Va. 2238, 
the alleged attempt did not amount to a direct ineffectual act towards 
the present manufacture of spirituous liquors, to a “commencement of 
the consummation,” but, as indicated in the opinion of Chief Justice 
Fields in the California case, the said acts consisted only in “devising 
or arranging the means or measures necessary to the commission of the 
offense.” Moreover, it is established as a fact by the special verdict 
that defendants at the time had never made any liquor, did not have a 
still, and had not been able to procure one, thus showing that the per- 
petration of the alleged crime was at the time obviously impossible. 

There is nothing in our disposition of the present appeal that 1s in 
any way inconsistent with the cases of S. v. Blackwell, 180 N.C. 733, 

and S. v. Perry, 179 N.C. 718. In those cases the question of the 
(691) unlawful manufacture of liquor was left to the Jury on the tes- 

timony, and defendants were convicted, the Court holding in 
both cases that the facts in evidence permitted the inference of guilt. 
But here the fact of any unlawful manufacture is negatived by the 
special verdict which finds as stated that no spirituous liquors had 
ever been made by defendant, and that while defendants intended to 
make the liquor if they could get a still, they did not have one and 
had not been able to get one. We concur in the ruling of the court be- 
low that no unlawful attempt to commit the crime has been established, 
and this will be certified that defendants be discharged. 

Affirmed. 


Cruark, C.J., dissenting: The defendants were indicted on three 
counts for (1) making or manufacturing intoxicating liquors, and (2) 
that they did aid and abet in the manufacture of certain spirituous, 
malt and intoxicating liquors, and (3) that they did attempt to make 
and manufacture certain spirituous, malt, and intoxicating liquors by 
having assembled for the purpose a quantity of malt, ship-stuff and 
other ingredients for the purpose. The jury found the following spe- 
cial verdict: The defendants on 6 June, 1921, placed a bag of meal in 
the swamp of Drowning Creek, Moore County, end at the same time 
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and place nailed a coffee mill to a tree; that on 6 June, 1921, defendants 
placed two empty barrels in the swamp near said mill; that on 7 June, 
1921, the defendants were arrested on a public highway near said swamp 
by a deputy sheriff; that the defendants had some meal and bran; that 
at the time of being arrested defendants stated to the sheriff that they 
intended to make some liquor out of said meal and bran; that defen- 
dants did not have a still, but stated that some one had promised to let 
them have a still later; that the defendants intended to make some 
liquor if they could get a still, but they never got a still and never made 
any liquor. Upon the foregoing special verdict the Court was of the 
opinion that the defendants were not guilty and so instructed the jury. 
From this judgment and verdict the State appealed. 

C.5. 4640 is as follows: “Upon the trial of any indictment the pris- 
oner may be convicted of the crime charged therein or of a less degree 
of the same crime, or of an attempt to commit the crime so charged or 
of an attempt to commit a less degree of the same crime.” 

In S. v. Brown, 118 N.C. 645, the Court held that the joinder of an 
act for a lesser offense or an attempt to commit the same is now mere 
surplusage. The defendants admitted that they had assembled the ma- 
terial, to wit, the bag of meal and some bran, and the means to convert 
it into intoxicating liquor, to wit, by nailing a coffee mill to a tree in a 
secluded place, and that they had placed two empty barrels 
there, and they admitted that they had done this with the in- (692) 
tention of making said liquor, and had procured the promise of 
another party to furnish the still. If the defendants had completed their 
purpose they would have been guilty of the offense of making intoxi- 
eating liquor. Their completion of this legal act had been prevented 
solely by the fact that they were discovered and arrested in their pur- 
pose before the promised still had been placed in position. The sole 
question is whether this was an attempt. In S. v. Hewett, 158 N.C. 627, 
an attempt is defined as “that which, if not prevented, would have re- 
sulted in the full consummation of the act attempted.” The evidence in 
this case shows a deliberate crime begun, but through the interference 
of the officer left unfinished. If the act had been consummated, then 
we would not have to consider whether there had been an attempt. In 
this case, in the language of Lady Macbeth, it is, “the attempt and not 
the deed,” Macbeth, Act II, Sc. 2. 

Of the definition of ‘attempt’ there is none better, clearer, or more 
succinct that that set out in Webster’s International Dictionary, which 
defines the meaning of the word to be in law, “Such an intentional pre- 
paratory act as will apparently result, if not extrinsically hindered, in a 
crime which it was designed to effect.” This definition has not been 
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bettered or made clearer, and is in substance the same as is set out in 
all the law books. . 

In 12 Cyc. 177, an attempt is thus defined, “An attempt to commit a 
crime is an act done with intent to commit it beyond mere preparation, 
but falling short of its actual commission.” Among the cases cited as 
authority for that definition is Graham v. People, 181 Ill. 477; S. c., 
47 L.R.A. 731, where it is said: “All the authoritiss describe an attempt 
to commit the crime; performing some act towards commission of crime; 
and the failure to consummate its commission.” 

All these elements are present in this special verdict. The same defi- 
nition 1s given with citations of many cases. 4 Cyc. 887, and notes. 16 
Corpus Juris, 115 (note 36) quotes: “One who hands matches to another 
and offers to pay him a sum of money if he burns another’s house is 
guilty of an attempt.” S. v. Bowers, 35 8.C. 262; S. c., 28 Am. St. 847; 
15 L.R.A. 199, and People v. Bush, 4 Hill (New York) 188, held that 
“similar facts were sufficient without the element of compensation of- 
fered. So also preparing camphene and other combustibles and placing 
them in a room and soliciting another to use them, has been constituted 
an attempt.” McDermott v. People, 5 Park Cr. (N.Y.) 102. 

In our own State the decisions are to the same effect. In S. v. Jordan, 
75 N.C. 28, where the indictment was for an attempt to commit bur- 
glary, the Court held, “Wherever there is a crininal intent to commit a 

felony — in this case burglary — and some ‘act’ is done amount- 
(693) ing to an attempt to accomplish the purpose without doing it, 

the perpetrator is indictable as for a misdemeanor.” Wharton 
Criminal Law, sec. 2696. The King v. Higgins, 2 Hast 4, is a very full 
and satisfactory authority. This has been cited with approval in S. v. 
Colvin, 90 N.C. 71, and S. v. Stephens, 170 N.C. 746. 

S. v. Hefner, 129 N.C. 549, in which it was held that on an indict- 
ment for an attempt to commit a crime some cvert act must be al- 
leged, has been overruled expressly in S. v. Stephens, 170 N.C. 748, 
which points out that the statute under which the former decision was 
rendered has been changed by what is now CS. 4618. 

In People v. Moran, 123 N.Y. 254; S. c., 20 Am. St. 732, it was held 
that “any act done with intent to commit a crime. and tending but fail- 
ing to effect its commission, and whether an attempt was made is de- 
terminable solely by the condition of the actor’s mind and his conduct 
in the attempted consummation of that design.” In that case the proof 
was that a man in a crowd of people put his hand in the pocket of a 
woman and drew it out empty. 

In People v. Lawton, 56 N.Y. (Barbour) 126, the conviction of an 
attempt to commit burglary was sustained on evidence that the pris- 
oner reconnoitered the premises and had an agreement with another 
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party to enter the store, but when he arrived, doubting if the instru- 
ments that he had were sufficient to force an entrance, he sent off to 
get a crowbar, and before it arrived he was arrested. This evidence was 
held sufficient to procure a conviction for an attempt to commit a bur- 
glary, the Court saying, “It is true there must be more than a mere in- 
tent or design to commit an offense. There must be some ineffectual act 
towards the accomplishment.” 

That ease is exactly in point here where the defendants did every- 
thing necessary for the manufacture of hquor except the procurement 
of the still, as to which they were frustrated by the interference of the 
officers. That case is duplicated by almost identical evidence in People 
v. Southerland, 173 N.Y. 122, where the defendants had provided them- 
selves with suitable tools to commit burglary, but were arrested before 
they had committed any act other than providing the tools and going 
to the premises. These two cases are on “all fours” with this, 

Indeed, we have two very recent cases in our own Reports almost iden- 
tical. In S. v. Blackwell, 180 N.C. 733, Allen, J., held for a unanimous 
Court that on testimony that the defendant was arrested at an obscure 
place, suited for the purpose of making illicit whiskey, with meal re- 
duced to beer, and other preparations complete, except that there was 
no cap and worm on the still, and the defendant admitted that he in- 
tended to manufacture liquor for his own purpose, and was 
eaught before he could go further, the conviction was sustained (694) 
for the “unlawful manufacture,” and not merely as in this case 
for an attempt. 

In S. v. Perry, 179 N.C. 718, the facts were almost identical with 
those in this case. The evidence was that the defendants came in the 
early morning to a place where everything was complete for the illicit 
manufacture of intoxicating liquor except the still itself, which they 
brought and placed in position and cut wood, but before any other act 
was done they were arrested, and the Court held that these circum- 
stances justified the verdict that “the defendants were engaged in the 
business of illicit distilling.” In this case the defendants had done all 
these acts except the actual receipt of the still, which they were expect- 
ing when they were arrested, and of course were guilty of an attempt. 
Under S. v. Perry and S. v. Blackwell, supra, if the still had actually 
arrived and been put into position, though not into use, they would 
have been guilty of the offense itself and not of a mere attempt. 

Indeed the oldest case on the subject of an attempt to commit a 
crime is King v.. Higgins, 2 East 5, decided in 1801, and which has been 
followed ever since by the courts, is conclusive on this subject. In that 
case the defendant solicited a servant to steal his master’s goods, and 
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was held guilty of an attempt. It was not alleged that the servant stole 
the goods or that any other act was done except the solicitation. 

The crime of illicit distilling is one prompted by the profoundest con- 
tempt for the law of the land. It is necessarily always done with delib- 
eration, with premeditation, clandestinely, secretly, and for the purpose 
of making a profit by the violation of the law. Subterfuge, evasion and 
concealment are accompaniments of the crime. Therefore, when there 
has been as in this case, full preparation, the placing in a secret place 
meal and bran, and the barrels, and the bargaining for a still, and an 
admission of the intention to make the whiskey, which was prevented 
only by the interference of the officers, every elernent of an attempt is 
shown. Had the defendants gone one step further and actually received 
the still and put it into position and been arrested even before opera- 
tions were commenced, under the recent case of S. v. Perry, supra, they 
would have been guilty of the actual offense of the manufacture of 
whiskey. As it was, they were certainly guilty of an attempt. They had 
done all in their power and the interference of the law at the critical 
moment alone prevented the consummation of the greater offense. 

The vast volume of poverty, crime and violation of law of every kind 
caused by intemperance has been so overwhelming that the people of 
the United States enacted an amendment to their Constitution for- 
bidding the manufacture and sale of intoxicating liquor, which amend- 
ment was ratified by the unusual number of 45 out of 48 states. Such 

being the evil that it is intended to repress and the importance 
(695) of its suppression in the estimation of the people of this country, 

certainly the laws enacted in pursuance of that amendment 
should be efficiently enforced. Evasions and subterfuge are the very 
essence of this offense, and when a party who has taken every step to 
violate the law and admits as in this case his intention to do so, and 
that he was prevented only from the execution of that intent by the arm 
of the law, surely he ought not to escape punishment for the attempt 
which he did not execute only because prevented by the prompt action 
of the sheriff. 

There are offenses committed on sudden impulse or under great prov- 
ocation or great inducement and openly, but there can be no such 
palliation as to this most ignoble offense which, being committed se- 
eretly, with deliberation, and for the sake of profit in defying the 
public will, can never be more than an attempt until by successful eva- 
sion of official supervision it has become a completed crime. It is neces- 
sary for its efficient suppression to seize the criminal when it is no 
more than an “attempt.” 
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Cited: S. v. Carivey, 190 N.C. 821; S. v. Jaynes, 198 N.C. 780; 8, v. 
Hampton, 210 N.C. 284; S. v. Graham, 224 N.C. 350; S. v. Parker, 
994 N.C. 525; S. v. Edwards, 224 N.C. 528; 8. v. Surles, 230 N.C. 270. 





(696) 
STATE Ex REL. W. C. ROBERTSON v. FRANK JACKSON. 
(Filed 22 February, 1922.) 


1. Elections—Quo Warranto—County Board of Canvassers—Prima Facie 
Case. 


In proceedings in the nature of a quo warranto, to determine the respec- 
tive rights of the parties contesting for an office, the result of the election, 
as declared by the county board of canvassers, must be taken as prima facie 
correct. C.S. 5986. 


2. Appeal and Error—Reference—-Findings—-Evidence. 


The facts found by the referee as to the result of an election in proceed- 
ings in the nature of a quo werranto, and approved by the trial judge, are 
not subject to review on appeal when supported by competent evidence. 


3. Appeal and Error—Reference—Courts—Findings—Evidence—Facts— 
Legal Inferences, 


The trial judge may hear and consider exceptions to the referee’s report, 
and make different or additional findings of fact, which are not reviewable 
on appeal unless there is no sufficient evidence to support them, or error 
committed in receiving or rejecting testimony upon which they are based, or 
some other question of law is raised with respect to such findings. 


4. Appeal and Error—Reference—Elections—Findings—Fraud. 


The question of fraud in the returns of the county board of canvassers as 
to those voting in an election, in proceedings in the nature of a quo war- 
ranto, to determine the rights of contestants for a public office, is eliminated 
on appeal, when the report of the referee, approved by the trial judge, finds 
the absence of fraud, upon competent evidence. 


5. Appeal and Error—Reference-——Report of Referee—Findings—Excep- 
tions—Counts. 


Where there are no exceptions filed to the findings of the referee, the trial 


judge may adopt them under the assumption that they are prima facie 
correct. 


6. Appeal and Error—Presumptions—Burden of Proof. 
On appeal from the findings and judgment of the referee or the trial 
judge, in a contested election case, they are assumed to be prima facie cor- 
rect, with the burden on the appellant to show the contrary. 
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7. Appeal and Error-—Reference—Findings—Exceptions. 


Only such findings of a referee or of the trial judge as are excepted to 
by the appellant will be considered on appeal. 


8. Appeal and Error—Elections—Exceptions—Reference—Findings—Im- 
material Matter. 

Exceptions of the defendant, in a contested election case, that the testi- 
mony of certain voters was incompetent to impeach the result declared by 
the county board of canvassers, become immaterial on appeal, when it ap- 
pears that the referee has found the absence of fraud and against the re- 
lator, under competent evidence, which was approved by the trial judge. 


9. Appeal and Error — Reference—Conflicting Findings—Ultimate Facts 
~—~Evidence. 

The result declared by the county board of canvassers is prima facie, and 
presumptive evidence of its own correctness, and where the referee has 
sustained it, and this finding has been approved by the trial judge, the 
court on appeal cannot pass on the relative weight of the testimony or al- 
leged inconsistencies of finding, but accept the ultimate findings as con- 
trolling. 


10. Elections—Votes——-Felony—Constitutional Law. 


In a contested election case, a conviction of an offense under a local law 
prescribing punishment in the State’s Prison, renders void the vote of the 
one so convicted, whether the indictment charged cr failed to charge that 
the alleged offense was “feloniously” committed. Const., Art. VI, sec, 2. 


11. Elections—Votes——Felonies—Conviction—Statutes—Election of Pros-« 
ecution. 


Where the eligibility of a voter at a contested election depends upon 
either a conviction under a local prohibition act or under the general act 
of 1908, now C.S. 411, the former prescribing the word “feloniously” selling 
spirituous liquor, etc., and the other not so prescribing it, a conclusion by 
the referee, approved by the court, that a charge in the indictment of the 
word “feloniously” was an election of the State to prosecute under the pri- 
vate act, and the failure of the use of this word, an election to prosecute 
under the general statute, was not error, the general statute expressly ex- 
cepting from its provisions special or local acts relazing to the subject. 


12. Elections—Votes—Absentee Voters—Statutes. 


Under the provisions of Public Laws of 1917, ch. 28, those who were 
within the county at the time of an election were not accorded the privi- 
lege of voting as absentee voters; and the votes of those who were within 
the county and cast by this method, before the amendment of 1919, now 
C.S, 5960, are invalid, and should not be counted. 


AppEaLs by relator and defendant from Shaw, J., at Septem- 
(697) ber Term, 1920, of Pox. | | 

Civil action, in the nature of a quo warranto, brought under 
CS. 870, to deerme the question of title to the office of sheriff of 
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Polk County for the two-year period beginning in December, 1918, and 
ending in December, 1920. 

The defendant and the relator were rival candidates for the office 
of sheriff of Polk County in the general election of 1918. The official 
returns, as received and declared by the canvassing board of said 
county, gave the defendant a majority of 2 votes; the result being 686 
for the defendant and 684 for the relator. Whereupon, the election of 
the defendant was duly declared by the official board. 

The relator then instituted this suit to contest the election of the de- 
fendant, alleging fraud and misconduct on a part of some of the poll 
holders, registrars, and judges of election. By consent, the case was 
heard before a referee, who found that the allegations of fraud had not 
been sustained, and that the correct returns of the number of legal 
votes cast in said election should have shown 648 for the defendant 
and 623 for the relator. In a supplemental report the referee deducted 
4 votes, originally given to the relator, reducing his total number to 
619. Both the relator and the defendant filed exceptions to the referee’s 
findings of fact and conclusions of law; and the matter was heard by 
his Honor, T. J. Shaw, at the September Term, 1920, of Polk Su- 
perior Court, who found that the defendant received 654 legal votes 
and the relator 647, and, in accordance with said determination, ren- 
dered judgment in favor of the defendant. From this findmg and 
judgment the relator and the defendant both appealed to this Court, 
each assigning errors. 

Following the argument, and after a careful consideration of the 
record, and in order that we might more readily and clearly under- 
stand it, a certiorart was directed to his Honor below, asking that he 
enter a supplemental order or judgment with respect to certain rulings 
and findings originally made by him. In response to this request, an 
additional judgment was entered, in which his Honor concluded that 
the defendant should be eredited with 668 legal votes and the 
relator with 652. To this supplemental order and judgment both (698) 
sides have filed exceptions, 


Quinn, Hamrick & Harris, McD. Ray, and W. A. Smith for relator. 
Solomon Gallert and Shipman & Arledge for defendant. 


Stacy, J., after stating the facts as above: This proceeding is a 
civil action in the nature of a quo warranto, brought under C.S. 870, to 
determine the validity of the respective claims of the relator and the 
defendant to the office of sheriff of Polk County. The contest relates to 
the election held in the year 1918. In passing upon the numerous ex- 
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ceptions presented for our consideration, there are a few facts and prin- 
ciples which should be kept clearly in mind: 


1. In the first place, the result of the election, as declared by the 
county board of canvassers, must be taken as prima facie correct. Jones 
v. Flynt, 159 N.C. 87. Under C.S. 5986, it is the duty of said board of 
county canvassers to “open, canvass, and judicially determine the re- 
turns,” and to “pass upon all facts relative to the election, and judi- 
cially determine and declare the result of the same.” 


2. The findings of fact of a referee, approved by the trial judge, 
are not subject to review on appeal, if they are supported by any 
competent evidence. Dorsey v. Mining Co., 177 N.C. 60; Hudson v. 
Morton, 162 N.C. 6; Hunter v. Kelly, 92 N.C. 285. Likewise, where the 
judge, upon hearing and considering exceptions to a referee’s report, 
makes different or additional findings of fact, they afford no ground 
for exception on appeal, unless there is no sufficient evidence to sup- 
port them, or error has been committed in receiving or rejecting testi- 
mony upon which they are based, or unless some other question of law 
is raised with respect to said findings. Caldwell v. Robinson, 179 N.C. 
518; Thompson v. Smith, 156 N.C. 345; Rhyne v. Love, 98 N.C. 486. 
See, also, C.S. 579, and annotations collected thereunder. 


8. In the instant case, the referee has found as a fact, and the same 
has been approved by the trial judge, that the allegations of fraud and 
misconduct have not been sustained; and the contrary is, therefore, 
found to be true. There is, then, no question of fraud or misconduct on 
the part of any of the election officials; and the case in the main reduces 
itself to a problem in simple arithmetic, or addition, after eliminating 
the ballots of all illegal voters and counting thos2 who were denied the 
right to vote when they were entitled to do so. 


It appears from the report of the referee that the official precinct re~ 
turns in said election, as received, tabulated and declared by the board 
of county canvassers, were as follows: 


(699) For Relator For Defendant 
Shields Precinct .........000ccccccccceccccsseueeee 107 226 
Columbus Precinct oe 99 104 
Wy on:: Precine etic discoslsssaocreiendawans 109 165 
Saluda Precinct .........cccccccccceesecsseeeeees 127 37 
Mills Spring Precinet .............000000. 66 89 
Pea Ridge Precinct ..........c eee 32 18 
Big Level Precinct ..............ccccecee 54 37 
Jackson’s Mill Precinet ..0.....0...c.08. 90 10 
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Upon the hearing the referee found that, after deducting the ilegal 
ballots which had been cast in the election and adding the votes of those 
who had wrongfully been denied the right to vote, the relator and the 
defendant each received the following number of legal votes at the sev- 
eral voting precincts, to wit: 


For Relator For Defendant 


Shields Preeinet oo... ccecceceeeeees 93 215 
Columbus Precinct .........c eee 92 89 
TEEVOD).-F FOCINGE. axiciceesicesiroinorens 94 159 
Saluda Precinct .......0....cccceeee eee 120 34 
Mill Springs Precinct .........00..000000. 60 83 
Pea Ridge Precinct ...........0 28 16 
Big Level Precinct .......0.. ce 51 37 
Jackson’s Mill Preeinet .......00.00........ 85 10 

"POUA Ls stissenevcere Siete dintensieiwweienes 623 643 


In a supplemental report, the referee found that 4 votes, counted in 
his original report for the relator (2 in Columbus Precinct, 1 in Mill 
Springs, and 1 in Jackson’s Mill), were illegal, and directed that they be 
deducted from the total number originally awarded to the relator, as 
above noted. 

These findings of the referee were slightly modified by his Honor in 
passing upon the respective exceptions of the different parties; and, in 
the supplemental order made in response to the certrorari issued by this 
Court, 668 legal votes were awarded to the defendant and 652 to the 
relator. As we are unable to ascertain with certainty from the record 
in which precinct some voters, as alleged, were denied the right to vote 
and others voted illegally, from this point on we must deal with totals 
rather than with precinct returns in passing upon the different rulings 
and findings made by the trial court. This is rendered necessary be- 
cause of the method employed by the referee and his Honor below in 
stating their conclusions and findings of fact. A different form 
of statement might have been somewhat clearer and more readily (700) 
understood, but we must take the record as we find it. 

In considering the many exceptions to the referee’s report, his Honor 
below assumed at the outset that the findings and rulings of the referee 
were prima facie correct (Barcroft v. Roberts, 91 N.C. 363; Green v. 
Jones, 78 N.C. 265); and, in the absence of any objection or exception, 
the same were properly adopted as the findings of the court. Mfg. Co. 
v. Lumber Co., 177 N.C. 404, and cases there cited; Chard v. Warren, 
122 N.C. 75. Likewise, we shall assume, as we are required to do, that 
the findings and judgment of the Superior Court are prima facie correct; 
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and the party alleging error must show it. McGreorge v. Nicola, 173 
N.C. 707; Marler v. Golden, 172 N.C. 823, and cases there cited. We 
can only consider exceptions to the rulings cf the court below in 
amending, making additional findings, and confirming or disaffirming 
the referee’s report. Perry v. Hardison, 99 N.C. 21. And even then we 
can only correct errors of law. Thornton v. McNeely, 144 N.C. 622. 
The judge of the Superior Court, in the exercise of his revisory power, 
may “set aside, modify, or confirm, in whole or in part, the report of 
the referee, and the appellate jurisdiction attaches to his rulings in 
matters of law only.” Vaughan v. Llewellyn, 94 N.C. 472. 

The chief contest here and below was over the returns from Shields 
Precinct. It was alleged in the complaint that 152 voters (naming them) 
cast their ballots for the relator in said precinct, and that “by false 
and fraudulent manipulations, upon the part of some of the poll holders, 
only 107 votes were counted for the relator and a great number of 
them were either fraudulently and unlawfully not counted for relator, 
or fraudulently and unlawfully counted for the defendant.” The prin- 
cipal evidence offered in support of these allegations was that of the 
specified voters themselves who undertook to testify, and a majority 
of them did say that they voted for the relator. The defendant ob- 
jected to this evidence upon the ground that it was incompetent and 
should not have been received or considered, especially as the allega- 
tions of fraud were not sustained. He says the admission of such evi- 
dence amounted to the holding of a judicial election, under the guise 
of a contest, and is subversive of sound principles and contrary to the 
law of the land. But we deem it unnecessary to pass upon the compe- 
tency of this evidence in the manner now presented, as it appears to 
have had but little or no weight with the referees. At any rate, he al- 
lowed the relator a smaller number of votes in Shields Precinct that 
was given to him by the official returns. Besides, there was other evi- 
dence in support of his findings. The question, sherefore, seems to be 
academic so far as the instant case is concerned. For information, how- 

ever, an examination of the following casas may be of interest. 
(701) Boyer v. Teague, 106 N.C. 625; People ex rel. Judson v. Thacker, 

55 N.Y. 525; People v. Pease, 27 N.Y. 45; Major v. Barker 
(Ky.), 35 S.W. 543; Young v. Deming (Utah), 33 Pac. 818; Jenkins v. 
Board of Elections, 180 N.C. 169; 9 R.C.L. 1150 et seg. 

The relator also contends that inconsistent findings have been made 
with respect to the number of ballots cast for the opposing candidates 
in Shields Precinct. However this may be, suffice 1t to say, there is some 
evidence appearing on the record sufficient to support the ultimate 
findings of his Honor below, The result, as declared by the board of 
county canvassers, 1s within itself prima facie and presumptive evi- 


N.C. ] SPRING TERM, 1922. 749 





STATE v. JACKSON, 





dence of its own correctness. Wallace v. Salisbury, 147 N.C. 58; Bynum 
v. Comrs., 101 N.C. 412; Gatling v. Boone, 98 N.C. 573. We cannot 
pass upon the relative weight of the testimony, but it is our duty to ac- 
cept the ultimate findings of fact where they are supported by any 
competent evidence at all. Battle v. Mayo, 102 N.C. 418, and cases 
there cited. 

Coming, then, to the remaining exceptions, and for convenience we 
will start with the last, or supplemental judgment, and add to or sub- 
tract from the totals therein found, as our rulings on the different ex- 
ceptions may affect or change the number of votes credited to each. 


(a) The vote of Will D. Owens was counted for the relator; but, 
in a subsequent ruling, his Honor finds that this vote was illegal. There- 
fore, it should be deducted; 652 mmus 1 equals 651. 


(b) The votes of V. H. Calvert and G. 8. Taylor were counted by 
his Honor for the relator and added to the total number of votes 
awarded to him by the referee; but these votes had already been in- 
cluded by the referee in his total of 93 in Shields Precinct. Reterce’s 
finding number 50 reads: “To the remainder must be added two votes 
which would have been cast by V. H. Calvert and G. 8. Taylor, making 
the total of the relator 93.’’ Hence, these two votes should be deducted; 
651 minus 2 equals 649. 


(c) The votes of J. E. Prince and 7 others were counted for the re- 
lator in sustaining in part his 18th exception, and 11 votes were counted 
for him in sustaining his 14th exception; but, as the referee had already 
included these in his 49th finding of fact, his Honor erred in adding 
them again, which resulted in counting them twice. They should, there- 
fore, be deducted; 649 minus 19 equals 630. 


(d) The votes of J. A. Hutcherson and Grayson Lovelace were 
counted for the relator, although in subsequent paragraphs it was 
stated that the court could not find for whom they voted. For the same 
reason, however, the votes of J. Leslhe Miller and J. Rowland Gilbert 
were subtracted from the defendant’s total. While these rulings would 
seem to be ineonsistent, apparently to the defendant’s disadvantage, 
yet we must assume that said votes have been correetly counted. 

There was some evidence ultra to support the addition in the (702) 
one case and the subtraction in the other. 

(fe) The votes of Frank J. Henderson (exception 38), H. Bale Hen- 
derson (exception 39), Robert Connor (exception 58), Bill Russell (ex- 
ception 62), and Bone Russell (exception 63), 5 in number, were counted 
for the defendant by his Honor in overruling the referee’s 26th con- 
clusion of law, as follows: “After 1 July, 1908, and before 1 January, 
1909, the offense of making or selling liquor in Polk County (being 
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punishable by imprisonment in the county jail or penitentiary) must 
be held to have been prosecuted under the act of 1903, whether the in- 
dictment charged or failed to charge the offense to have been commit- 
ted feloniously.” It would seem that these votes were properly excluded 
by the referee under the doctrine announced in S. v. Hyman, 164 N.C. 
411; S. v. Holder, 153 N.C. 606; S. v. Smith, 174 N.C. 804, and under 
Article VI, section 2, of the State Constitution, which provides: ‘No 
person who has been convicted, or who has confessed his guilt in open 
court upon indictment, of any crime the punishment of which now is, 
or may hereafter be, imprisonment in the State’s Prison, shall be per- 
mitted to vote, unless the said person shall be first restored to citizen- 
ship in the manner prescribed by law.” Subtracting these votes from 
the total awarded to the defendant, 668 minus 5 leaves 663. 


(f) The relator’s 8th and 9th exceptions, bearing upon a kindred 
question, but somewhat different, to the one jus: considered, must be 
overruled. The following conclusion of law, as stated by the referee, 
was approved by the court below: “After 1 January, 1909, an indict- 
ment charging the ‘felonious’ sale of liquor in Polk County was an 
election on the part of the State to prosecute under said act of 1903, 
and an indictment failing to charge the ‘felonious’ sale was an election 
to prosecute under the act of 1908, or later public ‘srohibition laws under 
which the offender is not punishable with imprisonment in the State’s 
Prison.” Section 7 of the act of 1908, now C.S. 3411, provides: “Noth- 
ing in this chapter shall operate to repeal any of the local or special acts 
of the general assembly of North Carolina prohibiting the manufacture 
or sale or other disposition of any of the liquors mentioned in this 
chapter, or any laws for the cnforcement of the same, but all such 
acts shall continue in full force and effect and in concurrence herewith, 
and indictment or prosecution may be had either under this chapter or 
under any special or local act relating to the seme subject.” Thus it 
would seem that the referee’s construction, as aoproved by the court 
below, is not only permissible, but is in keeping with the humane and 
proper interpretation of these criminal statutes. To hold otherwise 
would have the practical effect of withdrawing or exempting Polk 

County from the operation of the general prohibition laws of the 
(703) State; and this would be at variance with the declared intent 

and purpose of the Legislature. Sheppard v. Dowling, 127 Ala. 
1; 25 R.C.L. 931. 

(g) The votes of Otis Tony and 8 others were counted for the re- 
lator, and the votes of M. A. Bishop and 18 others (including the vote 
of E. B. Grice, though apparently not brought forward in assignments 
of error) were counted for the defendant, all of whom cast their ballots 
as absentee voters under Public Laws 1917, ch. 23, while in the county 
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on the day of election. Some were sick, others about their work. We 
think these vetes should have been eliminated from the count. Section 
1 of the act in question provides: “That in all primaries and elections 
of every kind hereafter held in this State, any elector who may be ab- 
sent from the county in which he is entitled to vote shall be allowed to 
register and to vote by mail as hereinafter provided.” Thus it will be 
seen that the act as then in force applied only to those who were ‘“ab- 
sent from the county” on the day of election. The law im this respeet 
Was subsequently changed and amended (Public Laws 1919, ch. 322, 
now CS. 5960 ef seq.J, but the present clection was held under the 1917 
statute. Jenkins v. Board of Elections, 180 N.C. 169. The principles an- 
nounced in Woodall v. Highway Commussion, 176 N.C. 377, in no way 
conflict with this position. Deducting these votes, we have: For the 
relator, 6830 minus 9 equals 621; for the defendant, 663 minus 19 equals 
644. This gives the defendant a majority of 23 votes, aceording to the 
legitimate findings of the referee and his Honor below. 


No beneficial result would be accomplished by setting out in detail 
the exceptions still remaiming, as they deal largely with questions of 
fact. There was some evidence tending to support the court’s findings 
and rulings in each instance, and hence these exceptions must be over- 
ruled. 

After a careful perusal of the entire record, we are convinced that 
the judgment in favor of the defendant, as herein modified, should be 
upheld. 

On both appeals, modified and affirmed. 


Cited: Davis v. Bd. of Ed., 186 N.C. 231; Bank v. Duke, 187 N.C. 
390; Battle v. Mercer, 187 N.C. 448; Coleman v. Af{cCullough, 190 N.C. 
594; Sanders v. Griffin, 191 N.C. 453; Kenney v. Hotel Co., 194 N.C. 
46; S. v. Carter, 194 N.C. 297; Pickler v. Pinecrest Manor, 195 N.C. 
615; Contracting Co. v. Power Co., 195 N.C. 651; Mills v. Realty Co., 
196 N.C. 225; Lumber Co. v. Anderson, 196 N.C, 474; Maxwell, Comr. 
v. R. R., 208 N.C. 401; Anderson v. McRae, 211 N.C. 198; Mineral Co. 
v. Young, 211 N.C. 389; Dent v. Afica Co., 212 N.C. 242; Cahoon v. 
Swain, 216 N.C. 319; Biggs v. Lassiter, 220 N.C. 770; Ledwell v. Proc- 
tor, 221 N.C. 164; Distributing Co. v. Indemnity Co., 224 N.C. 378. 
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(704) 


STATE v. J. E. BURNETT, 
(Filed 22 February, 1922.) 


1. Intoxicating Liquor—Spirituous Liquor—Arrest—~Warrant—State Stat- 


utes—Federal Statutes. 

A national prohibition officer, in making an arrest, is confined to the au- 
thority given him by the Federal statutes, and oo additional power to 
make an arrest without a warrant can be conferred by our State statute, 
C.S. 4544, providing that a sheriff, etc., entrusted with the care and pres- 
ervation of the peace, may arrest without warrant whenever they know, 
or have reasonable ground to believe, that a felony has been committed, 
ete. 


2. Same—Manufacture—Distillation—Misdemeanor—Acts in Presence of 


Officer—Criminal Law. 

The authority of a Federal prohibition officer to make an arrest is con- 
fined to the provisions of the National Prohibition -Act, whereunder the un- 
lawful distillation of spirits for the first offense is only a misdemeanor, and 
the authority to make arrest specifically referred to another Federal stat- 
ute providing the same powers and protection, in making arrests, as that 
formerly conferred upon such officers for the enforeement of existing laws 
relating to the manufacture and sale of liquor under the laws of the United 
States, which permit an arrest without a warrant only when the person or 
persons charged are found by them in “the act of operating an illicit dis- 
tillery.” 


3. Same—Felony. 


A national prohibition officer was not charged with the duty of enforc- 
ing the Federal Lever Act, with reference to the :nanufacture or sale of 
spirituous liquor, making the offense a felony, nor clothed with the powers 
incident to such enforcement, before it was repealed. 


4. Same—Rules of Revenue Department—Courts——Judicial Notice. 


The rules and regulations of the Internal Revenue Department, when 
approved by the Secretary of the Treasury, and not unreasonable or in con- 
flict with the statutes appertaining to the subject, are considered binding, 
and may be taken note of by the court, and thereunder a national prohi- 
bition officer is unauthorized to arrest without a warrant the person charged 
With unlawful distillery when such person was not therein engaged at the 
time of the arrest. 


5. Intoxicating Liquors — Spirituous Liquors—Arrest—Warrants—State 


Statutes—Federal Statutes—Courts——Jurisdiction, 

C.S. 4544, authorizing an arrest of the offender against the law applies 
only to peace officers of the State, and in the enforcement of the State law, 
and does not affect the conduct or powers of Federal officers unless the 
principles therein are extended to such officers by a Federal statute, when 
in the enforcement of a valid Federal law. 
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6. Same—United States Marshal—~Federal Prohibition Officers. 

The effect and purpose of Revised Statutes U. 8S., sec. 788, are restricted 
to United States Marshals and their deputies, and do not extend to na- 
tional prohibition agents to arrest without warrants in the enforcement of 
the National Prohibition Act. 


7. Same—Felonies—Arrest by Private Persons, 

A Federal prohibition officer, acting under the National Prohibition Act, 
ean derive no further authority to arrest an offender without a warrant 
than the Federal statute itself provides; and no further power can be ac- 
quired by him by virtue of our State statute, C.S. 4545, permitting such to 
be done by a private person, in case of felony, such as murder, rape, and 
the like, when the unlawful act has been committed in his presence. 


8. Homicide—Murder—Arrest—W arrant—Instructions—Federal Prohibi- 
tion Officers—Appeal and Error—Prejudicial Error. 

Where, on a trial for murder, there was evidence that the deceased, a 
national prohibition officer, and another specially deputized, entered the 
premises of defendant and attempted to arrest the prisoner without a war- 
rant for the unlawful distillation of liquor, when he was not actually en- 
gaged therein, and chased the prisoner with pistols drawn, and while flee- 
ing, and in reasonably apparent danger of his life, the prisoner shot and 
killed the prohibition officer, an instruction to the jury that under the cir- 
cumstances the deceased had the right to make the arrest without a war- 
rant constitutes reversible error, for which a new trial will be granted on 
appeal. 


AppraL by defendant from Bryson, J., at the July Term, 1921, 
of SwAIn. (705) 
The indictment is for murder of one J. H. Rose, a prohibition 
agent of the Federal Government, while the latter was engaged in the 
effort to arrest the prisoner for alleged violation of the Federal pro- 
hibition law. The prisoner was convicted of murder in the second cle- 
gree, and from judgment on the verdict appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 

Thurman Leatherwood, Bourne, Parker & Jones, and Felix E, Alley 
for defendant. 


Hoke, J. There was evidence on the part of the State tending to 
show that on the morning of 25 October, 1920, the deceased, a prohibi- 
tion agent of the Federal Government, with two others, Charles Beck, 
an assistant deputized for the purpose, and J. M. Welch, a State deputy 
sheriff, went to the home of the prisoner in Swain County, about seven- 
teen miles south of Bryson City, and found on the immediate premises 
two barrels of apple pomace in a state of fermentation; that Burnett, 
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the prisoner, came up and said he was intending to make vinegar out 
of the pomace. Rose told him it was against the law to make vinegar 
in that way, as there was alcohol in it, ete. That Rose and Charlie Beck 
went over to prisoner’s orchard and found five other barrels of pomace, 
and near there found a still place with fresh ashes, showing signs of use 
“since the rain.” Going back to the house they found that Burnett had 
disappeared, and the visiting party went on to some other places in the 
neighborhood; that in the afternoon Rose and Charles Beck returned 
to home of defendant for the purpose of arrestirg him; that the pris- 
oner at that time was at his crib near the house unloading corn or 
roughness, and when he saw the deceased and his deputy, the prisoner 
started to run, was called to several times to halt, but he moved around 
the barn; that Rose and deputy pursued, both having their pistols out, 
and as they came in view of prisoner around the barn, the latter 
(706) fired from a straw stack where he had stopped and killed de- 
ceased; that he then ran on and Beck, the deputy, pursued, fir- 
ing at him seven or eight times till he passed out of sight; that neither 
the deceased nor his deputy made any demonstration with their pistols 
till after deceased was shot, but had them in their hands, and Rose’s 
pistol went off as he fell, mortally wounded, apparently without aim. 
There were facts in evidence which seemed to permit the inference 
that Rose may have had a warrant, but none was exhibited at the 
time of the occurrence. Defendant, a witness in his own behalf, testified 
he was not engaged in making brandy at the time; that he intended 
to make some, but some one stole his still, and to keep his fruit from 
going to waste he has crushed his apples into pomace with the purpose 
of making vinegar, and did not know he was violating any law in do- 
ing this; that he had gone off when the parties went over into his or- 
chard, but not with any purpose of flight, but orly to drive his cattle 
up on the mountain to keep them off his crop, which was not under his 
fence, and this was his custom; that when he returned, the deceased 
and Beck and the deputy sheriff had gone somewhere and he ate his 
dinner and then went to hauling up his corn, and was at the erib un- 
loading it when the deceased and his assistant returned and were com- 
ing towards him with their pistols out; that witness went towards and 
around the barn and the two pursued him with their pistols out and 
deceased fired one shot at witness, hitting him in the leg; that witness 
fell over the bars at the end of the barn and gct his gun, which had 
been left near the straw stack in the morning when he had returned 
from a squirrel hunt; that at time witness fired, deceased was point- 
ing his pistol at witness, and the other man alsc had a drawn pistol, 
and witness shot as the only thing he could do to save himself. That 
witness saw no warrant nor heard any claim of one, and heard no call 
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to halt, and did not hear either of the men speak during the occurrence; 
that after witness fired the gun he continued his flight and was shot at 
several times by Beck until witness passed out of view, when he sat 
down and washed the blood off and tied up his leg where he had been 
wounded. The wife of defendant testified that one of the men fired at 
her husband as he went towards the barn from the crib; that she did 
not hear them make any call to her husband to halt, but were advanc- 
ing towards him with their pistols out. 

On this, the evidence chiefly pertinent, the cause was submitted to 
the jury, and defendant, as stated, was convicted of murder in the 
second degree. While the court, in a clear and comprehensive charge, 
presented the case in every aspect of the testimony, and mn the main 
correctly, we think there was error to the defendant’s prejudice in an 
instruction that under a Federal statute, commonly known as the Lever 
Act, it was made a felony to use fruits or food material for the 
production of distilled spirits for beverage purposes, and that this (707) 
being true, or if it were true on the facts as aecepted by the 
jury, the deceased was empowered to arrest the prisoner without war- 
rant, the State statute, C.S. 4544, providing that “a sheriff, coroner, 
constable, police, or other officer entrusted with the care and preserva- 
tion of the peace may arrest without warrant whenever they know, or 
have reasonable ground to believe, that a felony has been committed 
or a dangerous wound given, that a particular person 1s guilty and may 
escape if not immediately arrested.” 

It seems that this Lever Act, constituting the felony as stated, chapter 
53, 40 U. S. Statutes at Large, continued to be in force and effect till 
the spring of 1921, several months after this occurrence. See Hamilton 
v. Distillery & Warehouse Co., 251 U.S. 146; Resolution Congress, 41 
Statutes at Large, p. 1859. But if this be conceded, we are of opinion 
that the instruction of his Honor exeepted to cannot be sustained for 
the reason that the deceased was not charged with the duty of enforc- 
ing the Lever Act, nor clothed with the power incident to such enforce- 
ment, but was a prohibition officer, charged only with the duties of en- 
forcing the National Prohibition Act, and the Harrison Narcotic Act. 
Under this statute, chapter 85, 41 U.S. Statutes at Large, part 1, p. 
805, sec. 29, the unlawful distillation of spirits for the first offense is 
only a misdemeanor, and in section 28 the officers charged with the en- 
forcement of the law are given the same powers and protection in mak- 
ing arrests, etc., as that formerly conferred upon them for the enforce- 
ment of existent laws relating to the manufacture and sale of liquors 
under the law of the United States. Referring to the laws in question, 
Compiled Statutes, p. 220, being chapter 125, section 9, 20 Statutes at 
Large, p. 341, it will be noted that the power of arrest without war- 
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rant under cases like that presented here was only given when the off- 
cer found the person or persons charged in the “act of operating an il- 
licit distillery.” 

And “then he shall be taken forthwith before some judicial officer and 
his case investigated.” 

We are confirmed in this view by the rules and regulations issued by 
the Internal Revenue Department for the guidance of its officials in en- 
forcement of the Federal laws coming under its supervision and con- 
trol. These regulations, when approved by the Secretary of the Treas- 
ury, and when not unreasonable or in conflict with the statutes apper- 
taining to the subject, are considered as binding, and may be taken 
note of by the courts. Campbell v. U.S., 95 US. 571; S. v. R. R., 141 
N.C. 846, and from a perusal of same, Regulations, No. 12, it appears 
that under the National Prohibition Act, the Federal Prohibition Com- 
missioner is charged with the enforcement of the Federal laws relating 
to the production, sale, and taxation of spirituous liquors, etc., and also 

of the Harrison Narcotic Act, and that “the field officers or 
(708) prohibition agents under him have jurisdiction of same class 

cases.”’ And in reference to arrests without warrant, the authority 
is stated as follows: 


“Arrests without warrants.—Section 28 of Title II of the National 
Prohibition Act (see article 4) has the effect of giving prohibition en- 
forcement officers the same authority to arrest ilicit distillers without 
warrants as is conferred by the act of 1879 (see article 270). An officer 
may also, in most jurisdictions, make an arrest without a warrant when- 
ever he actually witnesses the commission of any offense under the pro- 
hibition statute and the arrest is made immediately thereafter. With 
respect to the procedure after such an arrest is made see below (prelimi- 
nary hearings). An officer belonging to the Internal Revenue Service 
should not make arrests, however, except in cases arising under section 
26 of the act (see article 54), so long as he is reasonably satisfied that 
the offender may be found when wanted.” 


In the case before us it appears from all the testimony that the 
prisoner at the time of the attempted arrest was at his corn crib on his 
own premises unloading corn into the crib from his wagon; that he was 
not engaged at the time in operating a distillery or in making use of 
fruits or grain in production of distilled spirits, and on these facts, as 
we understand them, he was not liable to arrest by deceased without a 
warrant duly issued for the purpose. John Bad Elk v. U. S., 177 US. 
529; S. v. Bryant, 65 N.C. 827. 

In so far as the State statute is concerned, C.S. 4544, that in itself 
applied, and is clearly intended to apply to peace officers of the State, 
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and in the enforcement of the State law, and does not affect the conduct 
or powers of Federal] officers unless the principles therein are extended 
to such officers by a Federal statute, and when in enforcement of a 
valid Federal law. The only Federal statute called to our attention 
which purports to do this, Compiled Statutes U. 8., 1918, sec. 1812; Re- 
vised Statutes U. 8., sec. 788, restricts the cffect and purpose to U.S. 
marshals and their deputies, and does not extend or apply to these pro- 
hibition agents, charged only, as stated, with enforcement of the prohi- 
bition and narcotic acts, and with the powers of arrest as therein given. 

It could not be seriously contended that deceased, as a private citi- 
zen, could make this arrest because of knowledge that under the Lever 
Act a felony had been committed. Under our local statutes, C.S. 4548. 
such a power is restricted to felonies committed in the immediate pres- 
ence of the person and applies only to the graver felonies, such as mur- 
der, rape, and the like. S. v. Bryant, supra, And there 1s no statute or 
principle that would extend it to deceased on the facts of this record, 
from which it appears he was acting and professing to act under a spe- 
cific Federal statute which expressly defined his powers of arrest with- 
out warrant, restricting them to cases where an offender is pres- 
ently engaged in the commission of the crime. Of a surety he (709) 
could not have greater rights as a private eitizen than the 
statute gave to him as an Officer of the law. 

On the facts as now presented, we are of opinion that no right to 
arrest the prisoner without a warrant has been shown, and for the 
error in the instruction the prisoner is entitled to a 

New trial. 


(710) 
STATE v. SIDNEY A. KINCAID. 
(Filed 22 February, 1922.) 


1. Removal of Causes—Transfer of Causes—Jurors Drawn from Other 
Counties—Courts—Discretion—Statutes, 

The trial judge, when refusing defendant’s motion to remove an action 
for homicide to another county, may, in the exercise of his sound discretion, 
have the jurors summoned from any adjoining county, or from any county 
in the same judicial district, or have the jurors drawn from the jury box 
of such county. C.S. 473. 
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Appeal and Error—Objections and Exceptions—Evidence. 
Exceptions to the ruling out of evidence admitted on the trial must be 
taken at the time, and they come too late to be considered on appeal when 
taken for the first time in appellant’s statement of his case. 


. Evidence—Nonexpert—~Opinion Upon the Facts. 


A nonexpert eye-witness may state his opinions ipon the collective facts 
when a person not an eye-witness cannot form an accurate judgment thereof 
from deseriptive detail. 


. Appeal and Error—Evidence—Nonexpert—Opinion—Questions of Law 


— Trials. 


Whether the withdrawal of competent nonexper: evidence after its ad- 
mission is prejudicial error is a question of law. 


Homicide—Murder—Evidence—Appeal and Error—Husband and Wife. 


Where, upon the trial of a homicide, the prisoner’s guilt for killing his 
wife is made to depend upon whether he intentionally inflicted the wound 
that caused the death, or whether it occurred through misadventure, and 
there has been rendered a verdict of murder in the second degree, and there 
was plenary evidence that the prisoner was very drunk at the time, and 
that his conduct towards her had theretofore been “kind always,” “friendly,” 
“all right,” the action of the trial judge in withdrawing from the jury the 
testimony of a witness that the defendant had been ‘very fond of his wife,” 
is held, under the facts of this case, not to have been prejudicial error, 
entitling the defendant to a new trial, though comnpetent as a nonexpert 
opinion upon the facts, 


Homicide-—Murder—Evidence—Husband and Wife-——Intent. 


Where the defense of the prisoner, on trial for the capital felony of 
murder of his wife, is that their relationship had always been kind, con- 
siderate, ete., and that the homicide was not intentional, but the result of 
a misadventure when he was very drunk, etc., not knowing what he did, it 
is competent for the State to show that for seven years prior to the homi- 
cide the prisoner had maltreated his wife from time to time, and had ad- 
dressed her with abusive language, the admissibility of such evidence being 
a matter of law, and its weight of credibility being for the jury. 


Homicide—Murder—Husband and Wife—Evidence—Admissions—Ap- 
peal and Error—Hearsay Evidence—-Rumors—Harmless Error, 


Where, upon the trial for wife-murder, the witnesses have erroneously 
been permitted to testify that the general reputation was that the defendant 
had been convicted of seduction, and there was evidence, material to the 
inquiry, that his relationship to his wife had always been kind, ete., the 
subsequent admission of the husband that he had been convicted of seduc- 
tion, renders the error harmless. 


Murder-——Homicide—Instructions—Evidence—Inferences—Appeal and 
Error. 
Where, upon the trial of a homicide, there is evidence that the prisoner 
killed his wife with a knife, and the question is presented whether the deed 
had been done intentionally or by a misadventure or accident, the jury may 
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convict upon finding that the killing with the knife was intentional, and an 
instruction that the jury may not infer the worst intent is properly refused. 
9. Instructions—Erroneous in Part. 

Where a part of a requested instruction consists of an abstract proposi- 
tion of law inapplicable to the evidence, its refusal is not error, though it 
may have been correct in its other parts. 

10. Instructions—Requests for Instructions. 

A correet prayer for instruction is not required to be given to the jury in 
its identical words, and no error is committed by the trial judge if the mat- 
ter or principle embraced therein is correctly and amply presented. 

11. Instructions—Contentions—Inadvertence, 


Where it is unmistakably plain that the court was stating the conten- 
tions of the party in his instructions, his mere inadvertence in referring to 
“the instructions of the court” will not be held for reversible error, either 
as an expression of opinion or a direction of the verdict. 


12. Appeal and Error—Objections and Exceptions——Instructions—Conten- 
tions. 
Exeeption to the statement of the contention of the parties entered after 
verdict comes too late to be considered on appeal. 


CRIMINAL ACTION, tried before Bryson, J., and a jury, at August 
Term, 1921, of BURKE. 

The defendant was prosecuted for the murder of Lillie Kincaid, his 
wife, and from judgment pronounced on a verdict for murder in the 
second degree, he appealed. 

The defendant’s residence, which was in Chesterfield, five or 
six miles from Morganton, was oecupied by the defendant, his (711) 
wife, her mother, and the defendant’s brother, whose mental con- 
dition was abnormal. The defendant conducted a mercantile business 
about two hundred and fifty yards from his residence. He and the de- 
ceased had been married about fifteen years. Her death occurred late 
on Monday, 18 July, 1921. On Sunday the defendant began to drink 
liquor, and on Monday he drank more freely until noon, when he began 
to take a drink every few minutes, and about 6 o’clock drank a pint; he 
then made a trip in a car to John’s River, about two miles from home, 
and returned to his store between sunset and dark, whereupon he and 
Rader each took a drink, and the defendant, after a short interval, 
took the Jast drink before going home. 

The deceased spent Monday in the store; she was there when the de- 
fendant returned from John’s Creek; and after the defendant and Rader 
had taken a drink, the deceased called to the defendant, “Come on and 
let’s go.” The deceased went home alone, and the defendant tried to 
crank his ear, but “it wouldn’t fire.’ The deceased, after going home, 
told her mother that the defendant could not make the car go — “he’s 
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too drunk, he can’t bring that car to the house.” The deceased and her 
mother ate supper, and the deceased went twice to the store and re- 
turned each time alone, the last time about 9 o’clock. 

The residence, not including the kitchen, was a two-story building 
with an ell on the east side; alongside the kitchen was a five-foot porch, 
from which a door opens into the hall of the main building; on this 
porch was a shelf about five feet long, and east of the porch and kitchen 
were the well-house and the pump. A few hours before the death of the 
deceased, her mother had left on the shelf referrecdl to a knife which she 
had used in the preparation of vegetables. After a while the defendant 
came from the store to the porch at the rear of the house; the deceased 
went through the hall to the porch, and her mother went mto her room 
to light a lamp; just as the light was struck, the mother of the deceased 
heard the defendant in a loud voice say, “Lillie, damn it, I won’t take 
that,” and afterward heard ‘‘a choking, gurgling noise’; running to the 
back door, she found the defendant and the deceased standing at the 
end of the porch; the defendant had his hands around the neck of the 
deceased, who was “up against the wall.” The mother asked the defen- 
dant why he was choking the deceased, and he answered: “Mrs. Davis, 
you don’t understand”; she then released his hand and exclaimed, 
“Lillie, Sidney has killed you,” and in a hoarse voice the deceased re- 
sponded, “No, he hasn’t.” Mrs. Davis went into the house for a lamp, 
and upon returning found the deceased and the defendant sinking to 
the floor, blood gurgling from the wound; the defendant held the de- 

ceased in his arms, kissing her as they g-adually went to the 
(712) floor, after they had fallen, “screamed all he could scream,” and 
said, “Surely I haven’t done this.” 

The following is the defendant’s testimony of th2 occurrence: “TI went 
on home as usual, around the house the back way, the way I usually 
go, and when I got in the back side, the east side 0” the house, I met my 
wife just off the back porch; as I recall, she says, ‘You’re going to keep 
on until you get on too much.’ I put my arm around her neck and said, 
‘Oh, No, I’m all night,’ walking in the porch and playing with her with 
something in my hand, coddling her about the shoulders; next I heard, 
Mrs. Davis spoke something; I don’t recall what that was, it seems 
kinder like a dream that she said something; I just can’t say positively 
what it was, whether ‘What have you done?’ or ‘What have you done 
to Lillie?’ or ‘Have you killed her?’—I can’t say just what she did 
say. I felt something, seemed to realize something had happened. I 
didn’t know what it was, what the trouble was; I saw something lying 
on the shelf, apparently looked like a knife; I picked it up and threw it 
out like that (indicating). 
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“T remember lying down with my wife, seemed I could feel her begin 
to sink; I had her in my arms and we laid down somewhere there on 
the porch or in the door, I don’t know just where. I didn’t know what 
was said when we went down; I laid down; I don’t know what was 
said or done. 

“Tt is kinder like a dream; I remember seeing a few people there that 
night, several that I knew, heard their voices, and knew their voices; 
Dr. Riddle was one, Charlie Rader was one, one of the Conley boys, 
I don’t recall which one now, Mr. Bright, I believe. I recall that some- 
body said something about the sheriff, and Mr. Bright said, ‘He’s here 
now, coming now.’ Dr. Riddle’s name, I recall, was mentioned; I don’t 
know what was said about him. That’s about all I recollect of the cir- 
cumstances,” 

The next morning the defendant’s spectacles were found on the shelf 
and the knife in the yard near the well. 

The physician testified that on the left side of the neck of the de- 
ceased there was in incision between an inch and an inch and a quarter 
in length, and at right angles with the neck; that the appearance indi- 
cated a direct stab, and that a large blood vessel had been severed or 
cut. 

There was evidence for the State tending to show that for several 
years the conduct of the defendant toward the deceased had been of- 
fensive and menacing, especially when he was under the influence of 
liquor; and for the defendant there was evidence tending to show that 
he had always been considerate and affectionate. 

The defendant contended that he did not inflict the wound; 
that he did not know the knife was on the shelf, and that if he (7138) 
inflicted the wound he did it unintentionally. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 

C. A. Jones, W. A. Self, S. J. Erwin, and S. J. Erwin, Jr., for de- 
fendant. 


Apams, J. After the arraignment, his Honor, on motion of the so- 
licitor, made an order that 75 Jurors be summoned from Lineoln Coun- 
ty; and to the denial of the request that these jurors be drawn from 
the box, exception was duly taken. 

The statute provides, (1) that the presiding judge, instead of mak- 
ing an order of removal, may cause as many Jurors as he deems neces- 
sary to be summoned from any adjoming county, or from any county 
in the same judicial district; and (2) that the judge may direct the 
required number of names to be drawn from the jury box in said 
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county. C.S. 473. The obvious purpose is to authorize the court either 
to cause the jurors to be summoned by the sheriff or to direct that they 
be drawn from the box. While the adoption of the latter course is com- 
mendable, it is not always practicable, and the presiding judge, in the 
exercise of sound legal discretion, must determirie by which of these 
methods the ends of justice may best be subserved., 

On the cross-examination of Dr. Riddle, and on the direct examina- 
tion of R. V. Michaux, the defendant proposed to show that, judged by 
the observation of the witnesses, the relation between him and the de- 
ceased had been one of love and affection. The proposed evidence was 
excluded. Thereafter, Dr. Riddle, in response to a question as to any 
observed fact or circumstance tending to show such relation, testified 
as follows: “I saw Mr. Kincaid when his wife was sick, and he made 
efforts to have something done, asked me to operate on her; she was at 
the hospital for an examination, and he seemed to be very anxious that 
something be done for her, and as I remember it a day was kinder set 
to do something for her, but nothing definite. Mr. Kincaid seemed to be 
anxious that something be done for his wife. 

“T didn’t see them going about together so often; saw them in town 
occasionally in a car. Mr. Kineaid brought her to town, the best I re- 
member. I don’t remember anything further that throws light on their 
relation to each other. He was very kind to her in my presence always.” 

This witness, referring to the defendant, further testified, “I always 
thought he was very fond of his wife.’ On motion of the solicitor, this 
expression was withdrawn from the jury. 

R. V. Michaux testified as follows: “I visited at their home. 

(714) I have seen them in their home and seen them at church, seen 

them at Marvin camp meeting two or three times, seen them 

here in Morganton, and in the store lots of times. I never saw them 

both in their home. I have seen them in the stove several times; she 

was generally in the store when I was in there. At the times I have seen 

them together they seemed to speak to each other kindly, friendly, and 
all right when I saw them.” 

To the withdrawal of Dr. Riddle’s conclusion that the defendant had 
been “very fond of his wife,” the defendant first excepted at the time 
of preparing and serving his case on appeal. The delayed exception 
cannot avail him, for there is nothing that takes the case out of the 
general rule that exceptions not entered at the trial will not be con- 
sidered on appeal. C.S. 590; S. v. Braddy, 104 N.C. 787; S. v. Jones, 69 
N.C. 16; S. v. Craige, 89 N.C. 479; S. vu. Glisson, 92 N.C. 509, 

Not infrequently the opinions of nonexpert witnesses are received in 
evidence ex necessitate. It is sometimes impossible for a witness to state 
pertinent facts in such manner as to enable the jury to form a proper 
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conclusion apart from the opinion of the witness. Indeed, the witness 
himself may not be able clearly to separate the circumstances from 
which he has derived his conclusion from the conclusion itself. The 
ground upon which opinions are admitted in such cases is that, from 
the very nature of the subject in issue, it cannot be stated or described 
in such language as will enable persons noe eye-witnesses to form an 
accurate judgment in regard to it. Jones on Ev., sec. 860. Upon ques- 
tions of science and skill opinions may be received from persons who 
are especially instructed by experience, study, and reflection in the 
particular science, art, or mystery to which the investigation relates; 
but upon a variety of unscientific questions there is also admissible the 
opinion of a nonprofessional witness, which is intended, not as a theo- 
retical or scientific opinion, but as the expression of his judgment, based 
upon personal observation, and so understood at the time it 1s offered. 
Comrs. v. George, 182 N.C. 414; S. v. Edwards, 112 N.C. 901; Arro- 
wood v. R. R., 126 N.C. 629; Burney v. Allen, 127 N.C. 477; 8S. v. Tur- 
ner, 143 N.C. 642; Taylor v. Security Co., 145 N.C. 389; Ives v. Lumber 
Co., 147 N.C. 307; Bennett v. Mfg. Co., ibid, 620; Britt v. Rk. R., 148 
N.C. 40; Murdock v. R. R., 159 N.C. 181; Clary v. Clary, 24 N.C. 78. 
While his Honor might have admitted the proposed answer of the 
witnesses, the question presented here is whether its exclusion wrought 
such prejudice to the defendant as entitles him to a new trial. We 
recognize the principle, fundamental in our jurisprudence, that the Jury 
ordinarily must determine the weight of the evidence; but whether 
admitted evidence is substantially equivalent to that which is excluded, 
although not in ipissimis verbis, and whether in view of all the evidence 
there has been prejudicial error are questions of law to be de- 
cided by the court. At the time the proposed evidence was ex- (715) 
cluded the defendant was on trial for the capital felony, one 
essential element of which is premeditation; but he was convicted, not 
of the capital felony, but of murder in the second degree. It was argued, 
however, that the proposed evidence was competent, not only on the 
question of deliberation, but on the question whether the defendant. in- 
tentionally inflicted the wound, or whether the homicide occurred 
through misadventure; and that the exclusion of the evidence was 
prejudicial to the defense. Does not the evidence which was admitted 
resolve this contention against the defendant? He insists that one of the 
crucial questions involved the relation that had existed between him 
and his wife. Had it been a relation of “love, respect, and affection; or 
of hatred, contempt, and bitterness’? Certainly the language of Dr. 
Riddle and of Michaux was sufficient to dispel any doubt in the mind 
of the jury as to whether they had regarded the relation between the 
defendant and the deceased as that of love, hatred, or indifference. We 
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cannot hold for reversible error the substitution of the words “kind 
always,” “kindly, friendly, and all right” for the words “love and affec- 
tion,” as descriptive of the defendant’s disposition toward the deceased. 

What has been said applies also to exceptions fourteen, twenty, and 
twenty-two. Mrs. Hood and Mrs. Conley minutely told of their asso- 
ciation with the defendant and his wife— Mrs. Hood testifying that 
“each treated the other nice”; and Mrs. Conlev that ‘they always 
seemed kind to each other.” The mere statement by each witness as to 
the subjective impression produced by the appearance of the defendant 
and the deceased in the church yard more than two months before the 
homicide is not ground for a new trial; and the question asked Mrs. 
Davis was so indefinite as to preclude the necessity of discussing it. 

There are several exceptions which relate to the admission of evidence 
tending to show the defendant’s maltreatment of the deceased, or of- 
fensive language addressed to her from time to time during a period of 
several years next preceding the death. 

It will be noted that when the evidence was introduced the defendant 
was prosecuted for the capital felony. In S. v. Rash, 34 N.C. 382, 
Justice Nash used this language: “Ordinarily the 2ye of suspicion can- 
not turn upon the husband as the murderer of his wife; and when 
charged upon him, im the absence of positive proof, strong and convinc- 
ing evidence — evidence that leaves no doubt on the mind that he had 
toward her that mala mens which alone could lead him to perpetrate 
the crime —is always material. How else could this be done than by 
showing his acts toward her, the manner in whick. he treated her, and 
the declarations of his malignity? ...In the domestic relation, the 

malice of one of the parties is rarely to be proved but from a 
(716) series of acts; and the longer they have existed and the greater 

the number of them, the more powerful are they to show the 
state of his feelings. A single expression and a single act of violence are 
most frequently the result of temporary passion, as evanescent as the 
cause producing them. But a long continued course of brutal conduct 
shows a settled state of feeling inimical to the object. We are of opinion, 
then, that his Honor did not err in receiving the testimony objected to, 
because malice may be proved as well by previous acts as by previous 
threats, and often much more satisfactorily. Roscoe’s Crim. Ev., 96, 740; 
2 Phil. on Ev., 498.” S. v. Gailor, 71 N.C. 88; S. v. Wilkins, 158 N.C. 
603. 

The evidence was offered for the purpose of showing intermediate 
and recurring misconduct of the defendant, and while its weight was to 
be determined by the jury, the question of its ecmpetency was prop- 
erly decided by the court. S. v. Johnson, 176 N.C. "722. 
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R. V. Michaux testified that the general character of the prisoner 
was good, and R. J. Hallyburton and T. N. Hallyburton that it was 
good as to truth and honesty. On cross-examination Michaux was per- 
mitted to testify that he had heard that the defendant had been tried 
for seduction, but had never heard of his conviction; and each of the 
Hallyburtons, that the defendant had the general reputation of having 
been convicted of seduction. 

If it be granted that this evidence should have been excluded, we 
are of opinion that the error was cured by the subsequent admission of 
the defendant. In S. v. Barrett, 151 N.C. 666, a witness for the State 
was asked on the direct examination whether he had opposed the de- 
fendant’s application for membership in a lodge. The witness answered 
in the affirmative, and assigned as his reason that the defendant had 
been convicted and imprisoned. Concerning the court’s refusal to strike 
out the impeaching clause in the answer, Justice Brown said: “It was 
entirely competent for the State to show motive upon the part of the 
defendant to burn the barn occupied and used by the witness, and to 
that end it was proper to show that bad fecling existed, and the reason 
for it, but that part of the reply of the witness in which he stated that 
defendant had been convicted of stealing and sent to the chain-gang 
should have been excluded, and the jury carefully cautioned not to 
regard it. 

“The State had no right at that state of the trial to put so damaging 
a fact in evidence. The defendant had not put his character in issue at 
that time. But we think the error entirely cured by subsequent pro- 
ceedings. 

“The defendant was examined as a witness in his own behalf, and 
testified that he had been indicted for stealing corn and served four 
months on the chain-gang for it.” 

In the case at bar the defendant, on cross-examination, said: 

“T have been in court before, accused of seduction; I was not (717) 
guilty; I was convicted and sentenced to the penitentiary. I was 
convicted on the charge of seduction in 1905 or 1906, is my recollection. 
After my conviction here, I was sustained in the Supreme Court, I 
think; I’ve forgotten just how it was. As a matter of fact, that case 
was settled by a money consideration.” Here is an express admission of 
the evidence to which the defendant had previously objected. 

The eighth request for instructions embodies a summary of the defen- 
dent’s contentions as to the relations heremnabove referred to, and as to 
the question whether the infliction of the wound was intentional or ac- 
cidental. We are of opinion that his Honor’s charge upon these con- 
tentions neither included nor omitted anything to the prejudice of the 
defendant. 
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The prisoner requested the following instruction: “It is neither char- 
ity nor common sense nor law to infer the worst intent which the facts 
will admit of if upon a fair consideration of the evidence, a fair and 
reasonable inference, consistent with his innocence, may as reasonably 
be deduced as an inference adverse to him and ecnsistent with his guilt. 
In other words, the law leans to the presumption of innocence and re- 
quires that a jury shall be satisfied beyond a reasonable doubt of the 
guilt of the accused before a verdict of guilty can be rendered. If, there- 
fore, upon certain evidence offered in a cause, a zonclusion unfavorable 
or adverse to the prisoner and consistent with his guilt may reasonably 
be drawn, and on this same evidence a conclusion favorable to the pris- 
oner and consistent with his innocence may be reasonably drawn, it 
is the duty of the jury to adopt that inference favorable to the prisoner 
and consistent with his innocence.” 

The first sentence is an excerpt from the dissenting opinion in S, v. 
Neely, 74 N.C, 481. There the defendant was prosecuted for assault 
with intent to commit rape; and Justice Rodman, emphasizing the 
proposition that the criminal intent must be proved, said that if the 
facts should reasonably admit the inference of an intent which, though 
immoral, was not criminal, it would be neither charity nor common 
sense nor law to infer the worst intent. In S. v. Massey, 86 N.C. 660, 
and in S. v. Hawkins, 155 N.C. 472, the language of Justice Rodman 
is again applied in a discussion of the criminal intent. But the ques- 
tion here was not whether the defendant inflicted the wound with any 
particular intent, but whether in fact he inflicted it, and if so, whether 
intentionally or by misadventure; and the Jury had the right, if they 
found that the defendant used the knife, to infer, unless otherwise con- 
vineed, that he did so intentionally. Moreover, if it was intended that 
the prayer should apply to the question, whether the wound was inten- 

tional or accidental, the legal proposition ts erroneous. It infer- 
(718) entially imports that each of the hypothesis is equally reason- 

able, or even if the State’s hypothesis is more reasonable than 
the defendant’s, the humanity of the law required the jury to accept the 
less reasonable and acquit the defendant. In other words, the prayer is 
subject to the criticism made by the Chief Justice in S. v. Rogers, 166 
N.C. 3890. There he said: “The remark (of Justice Rodman) does not 
bear the meaning which the defendants seem to attribute to it, that 
when upon the evidence if the jury believe it one way they should find 
the defendant not guilty, and if the contrary belief prevails, the jury 
should find the defendant guilty, they must find according to the hu- 
manity of the law that he is not guilty.” 

Besides, a part of the instruction requested consists of an abstract 
proposition of law which is not applied to any particular phase of the 
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evidence. Edwards v. Tel. Co., 147 N.C. 126; McAdoo v. R. R., 105 
N.C. 140; Emry v. R. R., 102 N.C. 209; Meredith v. Coal Co., 99 N.C. 
576. These objections are sufficient to exclude the entire prayer, even if 
a part of it was correct; for where a portion of an instruction is erro- 
neous, the court need not give so much of it as is good. S. v. Neal, 120 
N.C. 613; 8S. v. McDowell, 145 N.C. 568. 

We have compared with the charge each of the remaining requests 
and find that the substance of every material principle stated m them 
— certainly every material principle to which the defendant was en- 
titled —1is contained in the instructions given. The court did not adopt 
the language of each request, and was not required to do so. It is an 
established rule of practice that a judge is not bound to give instructions 
in the identical words of a request, if the matter or principle embraced 
therein is correct and amply presented. Carter v. R. R., 165 N.C. 258; 
S. v. Tate, 161 N.C. 285; S. v. Price, 138 N.C. 641. 

The defendant excepted to the following part of his Honor’s charge: 
“The State says and insists that the evidence, considering the facts and 
circumstances, the argument of counsel, and the instructions of the 
court, involuntarily lead your minds to the conclusion that the defen- 
dant inflicted the wound, and that it was not done in play, or in acci- 
dent, that it was intentional, that such act was unlawful, and that it 
was with malice, 1f not with premeditation and deliberation.” The de- 
fendant contends that the reference to the “instructions of the court” is 
nothing less than the court’s intimation of the defendant’s guilt — that 
this instruction expressed the sentiment and opinion of the presiding 
judge. It will be observed that the paragraph complained of was the 
recital of certain contentions made by the State, not the application to 
the evidence of any principle of law; and it is evident that reference 
to the instructions of the court was a mere inadvertence. It cannot rea- 
sonably be construed either as an expression of opinion or as a 
direction of the verdict. S. v. McNeill, 93 N.C. 552. In addition, (719) 
an objection to the court’s statement of the contentions of the 
parties cannot first be made after verdict. Phifer v. Comrs., 157 N.C. 
150; S. v. Tyson, 183 N.C. 692; S. v. Davis, 1384 N.C. 683. 

We have carefully considered each of the remaining exceptions. Some 
apply exclusively to murder in the first degree, and the others require 
no discussion. The experienced counsel for the defendant have been 
diligent in his behalf, and the jury, under the comprehensive charge of 
the court, have returned a verdict for the lesser degree of murder. We 
think the defendant has no just reason to complain. Perusal of the en- 
tire evidence convinces us that he had no really substantial ground for 
contending either that the homicide was accidental, or that he did not 
inflict the wound, or that the deceased, for the purpose of alarming and 
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reforming him, seized the knife and in some unexplainable way brought 
on her death. These contentions are based on possible inferences rather 
than on logical deductions from material evidence. Indeed, after scru- 
tiny of the record from a legal viewpoint, we may safely assert, with- 
out usurping the functions of the jury, that from all the circumstances 
disclosed by the evidence only one rational theory may be evolved. 
However much, in the natural exercise of his faculties, the defendant 
may have loved his wife, it is not to be doubtec. that under the influ- 
ence of drink he took her life. With brain excited, but not to the extent 
of frenzy, with judgment perverted but not dethroned, with will im- 
paired but not destroyed, upon meeting her at the porch and hearing 
her mild reproof, he refused to indulge the normal impulse of “love and 
affection.”” The enormity of the deed began to temper his mind only 
when his wife, “with woman’s faith and woman’s trust,” declined to 
admit his guilt, and fell to the floor. It was then that the “choking and 
gurgling noise” of his dying companion no doubt roused his sluggish 
sensibilities to the avenging cry, “Surely I haven’t done this!” and his 
laggard affection, a moment too late, to the unavailing tribute of ca- 
resses and tears. 

We find no reversible error, and this will be certified to the Superior 
Court of Burke County. 

No error. 


Cited: Bailey v. Hassell, 184 N.C. 459; S. v. Baldwin, 184 N.C. 791; 
Construction Co. v. R. R., 185 N.C. 48; S. v. Wilhams, 185 N.C. 666; 
S. v. Miller, 185 N.C. 685; S. v. Reagan, 185 N.C. 713; S. v. Barnhiil, 
186 N.C. 450; S. v. Hart, 186 N.C. 599; S. v. Vaughan, 186 N.C. 760; 
S. v. Ashburn, 187 N.C. 7380; S. v. Sinodis, 189 N.C. 571; S. v. Steele, 
190 N.C. 510; S. v. Lea, 203 N.C. 26; Tyndall v. Hines Co., 226 N.C. 
622. 





(720) 
STATE v. FRED BRINKLEY axnp ALBERT BRINKLEY. 
(Filed 22 February, 1922.) 


1. Appeal and Error—Criminal Law—Objections and Exceptions—Evi- 
dence—Nonsuit. 

An exception to a motion to dismiss in a criminal action taken after the 

close of the State’s evidence, and renewed by defendant after the introduc- 

tion of his own evidence, does not confine the appeal to the State’s evidence 
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alone, and a conviction will be sustained under the second exception if 
there is any sufficient evidence on the whole record of the defendant’s guilt. 
C.S. 4643. 


2. Homicide—Evidence—Dying Declarations—Conspiracy—Nonsuit. 


Where, upon the trial of two defendants for murder, there is evidence 
that one of them struck the deceased with a rock that caused his death, in 
the presence of the other, with circumstances tending to show that the 
other was aiding and abetting the assault, with evidence of the dying dec- 
laration of the deceased, “Boys, you have killed me: I did not think you 
would do it,’ a motion of defendants to dismiss is properly refused. 


8. Evidence—Dying Declarations. 

An exception to the admission of dying declarations, in an action for a 
homicide, that they were incomplete to the prejudice of the defendants, can- 
not be sustained, where the witness has testified to them in full, they were 
sufficient for the purpose of conviction with the other evidence, and the in- 
completeness objected to was caused by the dying condition of the de- 
clarant. 


4. Homicide—Criminal Law—Deadly Weapon—Evidence—Matters in Ex- 
cuse—Burden of Proof. 


Where, upon the trial of murder, it is admitted by the defendant, or 
established as a fact, that, with a deadly weapon, he struck the blow that 
resulted in death, the law presumes malice, and the burden then rests upon 
the defendant, throughout the trial, to show such facts or circumstances as 
will reduce the degree of the offense, or acquit him thereof. The rule as to 
the burden of proof in civil actions does not apply. 


5. Homicide—Murder—Criminal Law—Evidence—Deadly Weapon—Con- 
spiracy—Manslaughter—tTrials, 

The evidence on this trial for murder that the deceased had money which 
he lost to the two defendants while gambling with them at their invitation, 
the quarrel between him and defendants, their withdrawal together, the 
deceased walking between them, the infliction of the mortal wound by one 
of the defendants, and the dying declaration of the deceased, “Boys, you 
have killed me,” is held sufficient, with the other evidence, of a conspiracy 
between the defendants, and to convict the one striking the mortal blow of 
murder in the second degree and the other of manslaughter. 


6. Homicide-——Murder—Evidence—Conspiracy. 
Where a conspiracy to commit the homicide accomplished has been proven 
on the trial, the acts and declarations of each defendant in furtherance of 
the common illegal design are competent against both. 


7. Same-——Appeal and Error—Harmless Error. 

Where, upon a trial for conspiracy resulting in death, it is established 
that one of the two defendants killed the deceased with a deadly weapon in 
the presence of the other, without just provocation or show of resistance, 
the dying declaration of the deceased that he had no knife is consistent 
with the position that none was used, and its exclusion is not prejudicial 
error. 
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8. Evidence-—-Witnesses—Subpoenaed-——Appeal ancl Error—Harmless Er- 
ror. 

Where, upon the trial for a homicide, the testimony of a witness for the 
defense has been excluded, refusal of the court to permit the defendants to 
show that this witness had also been subpoenaed by the State, and not in- 
troduced by it, is not reversible error. 


9. Instructions—Evidence—Expression of Opinion-~-Statutes. 

Where there is evidence of conspiracy of the two defendants on trial for 
murder, with that of deceased’s dying declaration, “Boys, you have killed 
me,” a requested instruction that the declarations raised a doubt as to which 
one had struck the fatal blow, and that both defendants should be acquitted 
if the jury should be in doubt, is an expression of opinion upon the evi- 
dence, forbidden by the statute, especially when it has been admitted that 
a certain one of them had done so. 


10. Appeal and Error—Objections and Exceptions. 
An exception to the analysis of the contention of the parties in the 
eourt’s instructions comes too late after verdict. 


11. Instructions—Contentions—Appeal and Error——-Harmless Error. 

The judge in his charge to the jury is not required to recite in detail all 
of the prolix testimony of the witnesses in stating the contentions of the 
parties, and his charge will not be held for error if he substantially sub- 
mits them without unduly stressing those of one of them, and is not other- 


wise prejudicial to the appellant. 


12. Homicide—Murder—Manslaughter—Evidence—-Intent—Conspiracy. 


Where, upon the trial of murder, it is admittec. that one of the defen- 
dants struck the fatal blow with a deadly weapon, in the presence of the 
other, who was aiding and abetting him, it is permissible for the jury to 
find for their verdict that the one who struck the blow was guilty of murder, 
and that the other, being without the intent to kill, was guilty of the less 
offense of manslaughter. 


CRIMINAL ACTION, tried before Lane, J., and a jury, at July 
(721) Term, 1921, of CATAWBA. 

Defendants were indicted for the murder of Homer Barringer. 
The State waived a verdict for murder in the first degree, and re- 
quested a verdict of murder in the second degree or for manslaughter. 
There was evidence tending to show, and it is admitted in the brief 
of the defendants, that Albert struck the deceasec. in the forehead with 
a rock, inflicting a wound which resulted in his death. There was evi- 
dence tending to show that the deceased said in his dying declaration 
that the wound had been inflicted by the defendant Fred. AI- 
(722) bert was convicted of murder in the second degree, and Fred of 

manslaughter. Both defendants appealed. 
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Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
Wilson, Warlick, Self, Bagby & Aiken for the defendants. 


Apams, J. After the State had produced its evidence and rested its 
case, the defendants moved to dismiss the action for want of sufficient 
evidence to sustain the prosecution. They excepted to the court’s denial 
of their motion and introduced evidence, and at the close of all the evi- 
dence again moved for judgment as of nonsuit. To the refusal of the 
latter motion they excepted, and now insist that they are entitled to 
the benefit of the first, as well as the second exception. Both the terms 
of the statute and the decisions of the Court are adverse to this argu- 
ment. The defendants are entitled to the benefit only of the latter ex- 
ception. C.8. 4648; S. v. Kilian, 173 N.C. 793. Consideration of the 
latter exception, therefore, includes all the evidence. For this reason the 
motion to dismiss the action cannot avail the defendant Albert Brink- 
ley, because he admits that he struck the deceased with a rock; nor the 
defendant Fred (1) because the dying declaration of the deceased was 
evidence for the jury, and (2) because there was some evidence of a 
conspiracy or concert of action between the defendants. True, the de- 
fendants insist that the dying declaration should have been exeluded 
because it was fragmentary; but the cases cited to sustain this conclu- 
sion do not apply to the evidence, for they merely decide that where a 
witness relates a part of a conversation in behalf of one party, the op- 
posing party is entitled to the whole conversation. But here the witness 
related the entire dying declaration; and the fact that the deceased be- 
came too weak “to tell the whole story,” and then fell into unconscious- 
ness does not render incompetent the declaration he made after saying, 
“T know I am going to die.” S. v. Shouse, 166 N.C. 306; S. v. Wilkkams, 
168 N.C, 191; S. v. Watkins, 159 N.C. 482; S. v. Laughter, ibid., 488, 

The judge instructed the Jury in substance that the defendant Albert 
admitted that he struck the mortal blow, and that the burden was upon 
him “all the way through” to show mitigating facts and circumstances 
to reduce the crime, and to make good his plea of self-defense. To this 
instruction the defendants objected on the ground that the burden of 
proof does not shift on establishing a prima facie case by the State, but 
continues on the State throughout the trial. His Honor further in- 
structed the jury in substance that the intentional killing of a human 
being with a deadly weapon implies malice, and that the burden then 
rests upon the defendant to show to the satisfaction of the jury 
facts and circumstances sufficient to excuse the homicide or to (723) 
reduce it to manslaughter. This is a correct legal proposition, and 
the charge must be considered in its entirety. In S. v. Capps, 1384 N.C. 
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627, it is said, ‘There is no principle in the criminal law better settled 
than that, where the killing with a deadly weapon is admitted, or 
proved, in the sense that it is established as a fact in the case, the law 
implies or presumes malice, and at common law the killing, if nothing 
else appears, is murder. S. v. Willis, 63 N.C. 26; S. v. Johnson, 48 N.C. 
266; S. v. Brittain, 89 N.C. 481. When this implication is raised by an 
admission or proof of the fact of killing, the burden is upon the de- 
fendant of showing all the circumstances of mitigation, excuse or jus- 
tification to the satisfaction of the jury. S. v. Johnson and S. v. Willis, 
supra; S. v. Vann, 82 N.C. 631; S. v. Barrett, 182 N.C. 1005. And that 
burden continues to rest upon him throughout the trial. S. v. Brittain, 
supra.” And in 8. v. Lane, 166 N.C, 339: “The burden is on the defen- 
dant to establish such facts to the satisfaction of the Jury, unless they 
arise out of the evidence against him. This rule has been uniformly ad- 
hered to by this Court in indictments for homicide. S. v. Quick, 150 
N.C. 820. This principle has been reiterated by us in more recent cases. 
S. v. Worley, 141 N.C. 764; S. v. Yates, 155 N.C. 450; S. v. Rowe, ibid., 
436; S. v. Sumonds, 154 N.C. 197; S. v. Cox, 153 N.C. 638; 8. v. Fowler, 
151 N.C. 731; and formerly in S. v. Clark, 184 N.C, 698; S. v. Brittain, 
89 N.C, 481.” In North Carolina no principle in the law of homicide is 
more firmly established than this. S. v. Wilcox, 118 N.C. 1131; S. v. 
Fowler, 151 N.C. 731; 8. v. Hagan, 181 N.C. 802; S. v. Brittain, 89 N.C. 
501; S. v. Cameron, 166 N.C. 379; S. v. Orr, 175 N.C. 773; S. v. Spencer, 
176 N.C, 715. In White v. Hines, 182 N.C. 275, in discussing the burden 
of proof in civil actions this Court held that the rule therein stated was 
not intended in any way to modify the well established principles ap- 
plying to the law of homicide. 

After stating certain contentions submitted by the State, his Honor 
charged the jury as follows: “If you find that tre defendants entered 
into a common enterprise, a joint enterprise there, and that they both 
wilfully entered into a combat with this man, fovght him wilfully and 
wrongfully, and assaulted him with a deadly weapon, struck him a 
blow which resulted fatally, without excuse or justification, you will 
find them guilty of murder in the second degree, unless they have shown 
to your satisfaction such facts and circumstances as would reduce it to 
manslaughter by rebutting and doing away with the element of malice.” 
To this instruction the defendants excepted on the ground that the evi- 
dence did not justify any theory or contention that both the defendants 
fought or assaulted the deceased, or that there was concert of action 

between them at or preceding the time the mortal blow was in- 
(724) flicted. We are not prepared to concur in this conclusion. Testi- 
mony as to what took place between the defendants and the de- 
ceased at Newton on the day before the homicide and afterward; as to 
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“a handful of bills’ exhibited on Saturday by the deceased in the pres- 
ence of the defendants; as to the defendants’ suggestion that he should 
go to Fred’s house on Sunday and play ecards with them; as to Fred’s 
promise to provide one-half gallon of liquor; as to the drinking, and 
shooting of dice; as to the game of poker which, began at 5 in the af 
ternoon was continued by moonlight until 10 o’clock; as to the loss of 
money by the deceased and an effort to borrow more; as to the quarrel 
between him and Albert in Fred’s presence; as to their withdrawal from 
the woods together —~ Albert followed by the deceased and the deceased 
by Fred — and their conduct on the way; as to the mortal blow and the 
outery of the deceased, “Boys, you have killed me; I did not think 
you'd do it” — these and other cireumstances constituted evidence for 
the jury on the question whether the defendants had previously con- 
spired together, or whether at the time the mortal blow was given they 
were acting in concert. If the alleged conspiracy was established, the 
acts and declarations of each of the defendants in furtherance of the 
common illegal design were admissible against both. S. v. Jackson, 82 
N.C. 565; S. v. Anderson, 92 N.C. 732; S. v. Brady, 107 N.C. 828; S. v. 
Mace, 118 N.C, 1244. The exceptions relating to this instruetion can- 
not, therefore, be sustained. 

The court’s refusal to permit the defendant Fred Brinkley to testify 
that the deceased said a short while after the blow was given that he 
did not have his knife, and the court’s refusal to permit the defen- 
dants to show that Preston Drum, who was examined for the defen- 
dants, had been subpcenaed by the State, cannot be assigned for re- 
versible error. As to the former, 1f the declaration of the deceased had 
been admitted, it would have been entirely consistent with the theory 
that he had not attempted to use a knife, and its tendency to corroborate 
Fred or any other witness would have been negligible; and as to the 
latter, the principle announced in S. v. Harris, 166 N.C. 248, and other 
cases, would not apply for the reason that there is nothing in the 
record to show that the State would not have introduced Preston Drum 
as a witness in rebuttal. As said in S. v. Roberson, 150 N.C. 840, “We 
are of opinion that the rejected evidence tended to throw no light upon 
the real question at issue, and could not possibly have been of any 
value to the defendants had it been admitted.” 

The defendants requested the court (1) to instruct the jury that if 
they accepted the testimony offered by the State as to the dying dec- 
laration of the deceased, this testimony would be effective to raise a 
reasonable doubt as to the guilt of Albert; and (2) that if the jury 
should be in doubt as to which of the defendants struck the mor- 
tal blow, both defendants should be acquitted. These prayers (725) 
were properly refused; the first embodies an expression as to 
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the weight of the evidence; besides Albert admitted and Fred testified 
that Albert struck the mortal blow. 

The defendants excepted also to the court’s analysis of certain con- 
tentions; but an exception of this character cannot be entered first af- 
ter verdict; it must be taken during the charge or at its conclusion. 
Phifer v. Comrs., 157 N.C. 150; S. v. Tyson, 183 N.C. 692; S. v. Davis, 
134 N.C. 683; Green v. Lumber Co., 182 N.C. 68°. 

We have carefully examined all the prayers for instructions which 
were tendered by the defendants in connection with the charge of the 
court, and are of opinion that his Honor submitted to the jury, in sub- 
stance at least, all the contentions of the defendants, and did not unduly 
stress the contentions of the State. “To permit a party to ask for a 
new trial because of an omission of the judge to recite all the details of 
prolix testimony, or for an omission to charge in every possible aspect 
of the case, would tend not so much to make a trial a full and fair de- 
termination of the controversy as a contest of ingenuity between coun- 
sel.” Boon v. Murphy, 108 N.C. 191. His Honor was careful to instruct 
the jury as to the defendant Fred that the burden was upon the State 
to satisfy the jury beyond a reasonable doubt of his participation in the 
difficulty. The jury evidently concluded from the admission of Albert 
that he struck the mortal blow with a rock, and that, failing to show 
such facts and circumstances as were sufficient to excuse the homicide 
or to reduce it to manslaughter, he was guilty of murder in the second 
degree; and that Fred aided and abetted Albert, but not with intent to 
kill, and was therefore guilty only of manslaughter. 21 Cyc. 694. 

Upon review of the entire record, we find no reason for interfering 
with the verdict and judgment of the court. 

No error. 


Cited: S. v. Miller, 185 N.C. 684; S. v. Reagan, 185 N.C. 712; S. v. 
Collins, 189 N.C. 21; S. v. Trott, 190 N.C. 679; S. v. Franklin, 192 N.C. 
724; S. v. Waldroup, 193 N.C. 15; S. v. Boswell, 194 N.C. 265; S. v. 
Earp, 196 N.C. 166; S. v. Banks, 204 N.C. 239; §. v. Dalton, 206 N.C. 
514; S. v. Keaton, 206 N.C. 686; S. v. Norton, 222 N.C. 420. 
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(726) 
STATE y. RAS SMITH. 
(Filed 1 March, 1922.) 


1. Intoxicating Liquor——Spirituous Liquor—Evidence—Nonsuit—Trials. 


Evidence upon the trial for the unlawful and wilful manufacture of 
whiskey and for aiding, assisting and abetting parties in the said manu- 
facture, that when the officers, upon information received, raided the still 
there were several participants there who ran away, unidentified, but one 
of them dodged and ran back across a ditch and into a pond, making tracks 
in the mud, apparently those of tennis shoes, and that later in the night the 
defendant was met by the officers in a road near his home with his clothes 
wet and wearing wet tennis shoes, and having a “testing vial” of the whis- 
key, ete, is sufficient to sustain a verdict of conviction. C.8, 3409. 


Same. 


The rejection of evidence as to the quantity of cotton or corn the defen- 
dant, tried for the unlawful manufacture of liquor, etc., C.S. 3409, had 
raised on his farm that year, is of irrelevant testimony, and its exclusion 
not erroneous, 


Appeal and Error—-Objections and Exceptions—Assignments of Error. 


Exceptions to the trial must be properly set out in the assignments of 
error, to be considered on appeal, and it is insufficient if the assignment 
merely refers to the pages where the excluded evidence and the parts of the 
charge excepted to ean be found. 


Appeal and Error—Instructions—Contentions, 


The recital of the testimony of certain witnesses in the judge’s charge to 
the jury is not objectionable, alone, as singling out the testimony of these 
witnesses or attaching special weight to it. 


Evidence—Witnesses Interested in Result—Instructions. 


Where the defendant’s wife or other near relatives have testified in his 
behalf on a trial for manufacturing, ete., liquor, in violation of our statute, 
C.S. 3409, it is not error for the judge to charge the jury to receive their 
testimony with a degree of caution, to closely scrutinize and sean it, be- 
cause of their interest in the verdict, when followed by the instruction to 
give it the same credibility as that of a disinterested witness if they were 
satisfied of its truth. 


6. Appeal and Error—Verdict—-Weight of Evidence—Motions—Court’s 


Discretion, 


The refusal of the trial judge to set aside a verdict as being against the 
weight of the evidence is not reviewable on appeal. 


7. Appeal and Error—Objections and Exceptions—-Argument., 


Exceptions presented only in the argument of counsel before the Supreme 
Court will not be considered. 


776 IN THE SUPREME COURT. [183 


STATE v, SMITH. 


8. Intoxicating Liquor — Spirituous Liquor — Manufacture—Aiding and 
Abetting—Verdict—Judgment. 


The appellant, convicted on his trial of aiding or abetting in the manu- 
facture of whiskey on one count of the indictment, C.S. 8409, may not com- 
plain because he was tried on another count of the same bill for the unlaw- 
ful manufacture of liquor and acquitted, there being sufficient evidence to 
sustain a conviction on each one. 


AppkFAL by defendant from Cranmer, J., at November Term, 1921, of 
LEE. 

The defendant was indicted under C.S. 3409 for the unlawful and 
wilful manufacture of whiskey and for aiding, essisting and abetting 
parties, whose names are unknown to the jurors, in the said manu- 
facture. Verdict of guilty. Appeal by defendants. 


Attorney-General Manning and Assistant Attorney-General 
(727) Nash for the State. 
E. L. Gavin for defendant. 


CuarKk, C.J. Three officers, in consequence of information received, 
reached the place where a still was in operation about midnight. There 
were three men at the still; one appeared to be a negro and the others 
two white men. The officers could not recognize them at the time. The 
officers destroyed a lot of whiskey and beer and captured the still. 

The defendant moved for a nonsuit. The evidence against the defen- 
dant was in substance as follows: The defendant lived about a half 
mile from the still. When the three men at the still discovered the offi- 
cers they ran in the direction of Officer Groce. He testified that he saw 
two white men and one negro; two of whom ran towards him; he threw 
his flashlight on them, which caused the one in tie rear to dodge and 
run back across a ditch and into a pond of water; he saw a track in 
the ditch where the man had run which appeared to have been made by 
tennis shoes. After destroying the liquor and capturing the still, the offi- 
cers met the defendant in the road near his house about 1 a.m. The 
defendant had on tennis shoes and overalls. The shoes and the bottom 
of the overalls were wet, and upon arresting him the officers found on 
his person a quinine bottle of whiskey, which they called a “testing 
vial.” The motion to nonsuit was properly denied. 

From all the circumstances the jury were entitled to draw the infer- 
ence that the defendant was guilty of assisting or aiding in the manu- 
facture of the whiskey which was captured. Certainly the court was 
not authorized by a motion to nonsuit to adjudge that there was no 
evidence. 


N.C.] SPRING TERM, 1922. 777 


STATE v. SMITH. 


The defendant excepted also that the court ruled out testimony as to 
how much cotton and corn the defendant had made that year. This 
testimony was irrelevant, especially as the defendant admitted that he 
was a farmer. 

These exceptions were not properly assigned, for they were not set 
out in the assignment of error as required by the uniform practice and 
decisions of this Court, but each assignment of error merely refers to 
the pages where the excluded evidence and the parts of the charge ex- 
cepted to can be found, leaving us to grope through the record to find 
them. This is contrary to the requirements of the rule which the Court 
has found necessary to prescribe and has often called attention to. Lee 
v. Baird, 146 N.C. 361, and eases cited in the 2 Anno Ed. It is neces- 
sary that for the orderly and prompt dispatch of busmess the simple 
requirements of the Court shall be observed by parties who ask that the 
action of the court below shall be reviewed on appeal and counsel 
should abserve these requirements. 

The defendant also assigned error in the same irregular way, 
without setting forth the paragraph referred to, that the court (728) 
erred in its charge. Not to be used as a matter of precedent, but 
we will, however, notice both the charge and the evidence thus insuffi- 
ciently assigned as error: The court in reciting the testimony of the off- 
cers said that “upon approach of the officers they ran, and one of them 
ran within ten steps or ten feet, I have forgotten which, but you gentle- 
men will remember testimony of the officer who testified.” This was not 
objectionable as singling out, or giving any particular weight to any 
testimony. 

The defendant also excepted because in reciting the testimony the 
court stated that “when the defendant was arrested he had on white 
overalls and they were wet, and that he had on tennis shoes, and they 
were wet, and that the tennis shoes that he had on corresponded to the 
tracks made around the still.” In this we cannot see how the court could 
have recited this testimony without stating it. 

The defendant also excepted in the same irregular way, without re- 
ferring to the charge except by citing us to the page, to the following 
charge: “I instruct you, gentlemen of the jury, as the defendant, his 
wife and his brother, and his brother’s wife have testified in the ease, 
it is your duty to receive their testimony with a degree of caution and 
to closely and carefully scrutinize it, and scan it because they are in- 
terested in your verdict.” This was excepted to, but the judge in the 
same breath, without pausing, proceeded to say, “But if after such 
scrutiny you are satisfied they are telling the truth, it will then be your 
duty to give their testimony as much credibility as you would give a 
disinterested witness. Credibility means worthiness of belief. You, gentle- 
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men, are the judges of the weight and the credibility that you will give 
each and all of the witnesses; you may believe some of them and not 
believe others; you may believe a part of what they say and not be- 
lieve other parts, and of all these things you are the judges.” The 
judge further told the jury that they were judges of what was said by 
the witnesses and of their acts and their demearor when they testified 
and how they conducted themselves on the stand, and to take into con- 
sideration and to compare all the evidence, inclucling the evidence tend- 
ing to show the good character of the defendant. He further fully in- 
structed them as to the doctrine of reasonable doubt, and told the jury 
that if they were satisfied “from the evidence beyond a reasonable doubt 
that the defendant engaged in the manufacture of liquor, it would be 
your duty to convict him of that charge. If you find from the evidence 
beyond a reasonable doubt that he aided and abetted another or others 
in the manufacture of intoxicating liquor, it will be your duty to con- 
vict him of that charge. You may convict him of one charge and acquit 
him of the other. You may acquit him of both charges or convict him 
of both as from the evidence you find the facts tc be.” 

The defendant also assigned as error in the same irregular way 
(729) without quoting the words, the statement by the judge of the 

contentions of the State arising upon the evidence. 

The defendant also excepted for refusal to set. aside the verdict be- 
cause against the weight of the evidence, which is not reviewable. 

The defendant also presented on the argument of the appeal an ex- 
ception to the charge, though not made in the record or assigned as 
error, that the court did not charge the jury that by a local law the 
officers were entitled to a reward of $50 each for an arrest in a case of 
this kind. It does not appear that the court did not make such charge, 
and the defendant cannot be heard on assignment of error which he 
did not make even if it had appeared that the judge did not so charge. 
The local act was not called to the attention of the judge, nor was he 
requested to charge on it, and the credibility of the officers was not 
impeached by any cross-examination nor by any impeachment of their 
testimony nor, as in the case of the defendant’s relatives, by reason of 
the fact of their being officers as the relatives were by their relation- 
ship. 

The defendant further excepted because the jury found the defen- 
dant not guilty of manufacturing whiskey, but guilty of aiding and 
abetting. This being a fact, as we must take the verdict to be, there is 
no reason why the jury should not so find. 

It is true that all who participate in illicit distilling are principals in 
the manufacture of liquor (S. v. Killian, 178 N.C. 753), and whether 
the defendant was guilty of manufacturing or aiding and abetting in 
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manufacture the jury could return a general verdict of guilty, but CS. 
8409, provides that any one who shall unlawfully “manufacture or aid, 
assist, or abet others” in so doing shall be guilty of a misdemeanor. 
The defendants certainly cannot complain if the two offenses are 
charged in separate counts or that the jury acquitted of actively en- 
gaging in alleged manufacturing, but convicted of aiding and abetting 
others in doing so. 

Upon the whole case, giving the defendant every reasonable and pos- 
sible exception, we find 

No error. 


Cited: S. v. Grier, 184 N.C. 725; S. v. O’Neal, 187 N.C. 24; S. v. 
Adams, 191 N.C. 528; S. v. Peterson, 228 N.C. 7389. 





(730) 
STATE v. ROBERT JOHNSON. 
(Filed 1 March, 1922.) 


1. Procedure—Supreme Court—Rules of Court—-Constitutional Law. 


The procedure in the Supreme Court is vested by constitutional author- 
ity entirely with this Court, without power of the Legislature to modify it. 


2. Appeal and Error—Docketing Appeal—-Certiorari—Motions—Laches. 
Whether the appellant has legal excuse in not docketing his case on ap- 
peal in time for it to be regularly heard at the call of the district to which 
it belongs is a matter for the Supreme Court to determine upon his docket- 
ing the record proper and moving for a certiorari under the rule. 


3. Same—Statutes—Discretion of Court—-Case—Extension of Time. 

Where the appellant has not docketed the record proper and moved for 
a certiorari under the rules, he may not successfully resist appellee’s mo- 
tion to dismiss for not having his case docketed in the required time by 
attempting to show that such failure was caused by the trial judge in ex- 
tending the time for the preparation and service of the case and counter- 
ease. Semble, an unreasonable time given for such purpose will not be rec- 
ognized by the Supreme Court. 


AppraL by defendant from Cranmer, J., at August Term, 1921, of 
CHATHAM, 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
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Wade Barbee and Long & Bell for defendant. 


Cruark, C.J. At August Term, 1921 of Chatham, the defendant was 
convicted of having intoxicating liquor in his possession for the purpose 
of sale, and also of receiving more than one quart, in one package, at 
one time, in fifteen days, and appealed. The appeal was not docketed 
in this Court until 11 February, 1922. The August Term of Chatham 
was held before the commencement of the Fall Term, 1921, of this 
Court, but there was no record proper docketed, and the motion of the 
Attorney-General to dismiss must be allowed. 

Rule 5 of this Court requires that “the transcript of the record on ap- 
peal from a judgment rendered before the commencement of a term of 
this Court must be docketed at such term seven days before entering 
upon a call of the docket of the district to which it belonged and stand 
for arguments in its order,” There are exceptions as to the first three 
districts only. The uniform practice of this Court, under the rules found 
necessary for the proper dispatch of the public business, requires that 
when this is not done, if there is any good excuse as for failure of the 

judge to settle the case on appeal or otherwise, still the record 
(731) proper must be docketed seven days before the call of the docket 

of the district at the proper term and an application made to 
this Court for a certiorari, upon which motion, based upon affidavit, the 
Court will decide whether a certiorart will issue or not to supply the 
defect. The appellant cannot decide this matter for himself. 

In this case the record proper was not docketed at last term in the 
time required by the rules, and no motion for certiorari was asked for, 
and the appeal must be dismissed. 

The excuse offered by the appellant for not docketing the record 
proper at last term is that the judge granted 60 days in which the ap- 
pellant could serve the case on appeal, and the State was allowed 60 
days to reply, and that if this time had been occupied, the case could 
barely have been settled in time to have been heard at last term. But 
even taking this to be so, that did not dispense with the duty of the 
appellant to obtain from the clerk below a transcript of the record 
proper, and on an affidavit showing no neglect on his part, he should 
have moved for a certiorari. It is by no means certain that if the appel- 
lant had taken the 60 days to serve the case on appeal that the State 
would have been as derelict, or as lacking in proraptness in serving the 
counter case. 

At any rate the matter should have been presented to this Court by 
following the recognized rule of docketing the trariscript and the record 
proper and asking for certiorar. 
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The procedure in this Court by the Constitution is left entirely to 
this Court and no act of the Legislature has sought to, or could, modify 
the procedure here. Herndon v. Ins. Co., 111 N.C. 384. 

It is in the interest of the public and necessary for the proper dis- 
patch of the business of the Court that there should not be unnecessary 
delay in settling cases on appeal. It would only result m making the 
settlement of such cases more difficult if there were greater lapse of 
time, and would increase the difficulty of settling disputes as to what 
happened at the trial. 

Prior to the adoption of the Reformed Procedure in 1868, all cases 
on appeal were settled by the judges, whose practice was to perform 
this duty before leaving the court at which the case was tried. It was 
thought that their duty in this respect might be lightened by changing 
the statute, so as to permit counsel to agree upon settlement of the case 
on appeal and to call in the aid of the judge only where counsel failed 
to agree. The time originally allowed for this purpose was five days for 
the appellant to serve case on appeal and three days for the appellee to 
serve a counter case. This was lengthened from time to time until by 
our statute it is now (C.S. 648) fifteen days to serve case on appeal and 
ten days to serve countcr case, except where the parties by consent ex- 
tend the time. The result has not been beneficial. ‘There has been 
an increasing tendency to postpone and put off the settlement (732) 
of eases on appeal by lengthening the time, and the last Legisla- 
ture has permitted the judges to extend the time even when counsel do 
not agree. 

But this Court has never changed its rule, of which it is sole judge, 
that in every case when the case on appeal is not dockcted in the time 
required, at the next term, the appellant must docket the record proper 
and ask for a certiorar7. Whenever this is not done the case not docketed 
until the next succeeding term will be dismissed. S. v. Telfair, 189 N.C. 
555 (2 Anno. Ed.), and cases there cited; Buggy Co. v. McLamb, 182 
N.C. 762; Rogers v. Asheville, ibid., 596. 

It is true that under this recent statute by which judges can extend 
the time to serve cases on appeal, in this instance sixty days were al- 
lowed on each side, but under the supervisory power over the lower 
courts which is wisely given to the courts on appeal in this, as in other 
states, we are compelled to say that exercise of the power to extend 
time, especially in a small ease like this, to sixty days on each side 
is inadvisable and cannot receive the approval of this Court. The ease, 
in its nature, is very brief and might have been settled certainly within 
the statutory time, It will be much better if all cases, when possible, 
especially these small cases, were always settled while the facts are 
fresh and before the judge leaves the court. Certainly in a matter of 
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this kind, the enormous time allowed of sixty days on each side is 
without Justification. 

But however that may be, the Rules of the Court, which are com- 
mitted by the Constitution, entirely to this Court to formulate and 
control (Horton v. Green, 104 N.C. 400), require that if a case for any 
reason 1s not docketed at the first term after trial below a transcript of 
the record proper must be docketed in apt time and a certtorari asked 
for. This not having been done, the motion to dismiss is allowed. 


Nors. — In No. 86, S. v. Spain, from Chatham, Fall Term, 1921. con- 
viction for intoxicating liquor and aiding and abetting same; and No. 
87, S. v. Phillips, conviction at August Term, 1921, of Chatham, for 
aiding and abetting in the manufacture of intoxicating liquor, there 
was the same state of facts—no record proper Laving been docketed 
nor application for certioram: in apt time at the Fall Term, being first 
term after the trial below — and the motion of the State to dismiss the 
appeal must be allowed. 


Cited: Rose v. Rocky Mount, 184 N.C. 610; &. v. Ward, 184 N.C. 
618; S. v. Farmer, 188 N.C. 245; Hardy v. Heath, 188 N.C. 272; Finch 
v. Comrs., 190 N.C, 155; S. v. Whaley, 191 N.C. 390; Pruitt v. Wood, 
199 N.C. 790; S. v. Walker, 245 N.C. 661; S. v. Furmage, 250 N.C. 624. 





(733) 
STATE v. W. E. CLARK. 
(Filed 1 March, 1922.) 


1. Intoxicating Liquor — Spirituous Liquor — Manufacture—Aiding and 
Abetting—-Criminal Law—Punishment. 

The first conviction of manufacturing or aiding and abetting in the man- 
ufacture of spirituous, ete., liquors is a misdemeanor, and the second is a 
felony, C.S. 8409; and where the indictment does not charge a previous 
conviction it will be presumed that the defendant has not heretofore been 
convicted of the offense charged. C.S. 4617. 


2. Intoxicating Liquor-—Spirituous Liquor—Aiding and Abetting—Manu- 
facturing. 
The defendant, guilty of aiding and abetting the unlawful manufacture of 
liquor, is equally guilty with those who actually operated the still. 
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3. Intoxicating Liquor — Spirituous Liquor-——Manufacturing—Aiding and 
Abetting—Evidence—Verdict. 

While a verdict in a criminal action cannot rest upon mere suspicion, or 
conjecture, or speculation, and legal evidence of every material fact neces- 
sarv fo support the indictment, is required, such evidence not held insufii- 
cient, as a matter of law, where the substance of the offense is proved, and 
the evidence on the whole is such as may lead reasonable minds, acting 
within the limitation prescribed by the rules of law to different conclusions. 


4. Nonsuit. 
Upon this trial the evidence is held sufficient to sustain a conviction. 


ApprAL by defendant from Cranmer, J., at October Term, 1921, of 
CHATHAM. 

The defendant and J. W. Mays were indicted for the manufacture of 
intoxicating liquor, and for aiding and abetting in such manufacture. 
They were convicted, and after judgment pronounced the defendant 
Clark appealed. 

There was evidence for the State tending to show the following cir- 
cumstances: Mays had come from Durham and had lived in Chatham 
for only two or three months. He was staying with J. IE. Cole, his son- 
in-law; and George Martin, a white man who ran from the still when 
the officers approached it, was staying at the home of the defendant 
Clark. The dwelling of J. E. Cole and that of Clark were in the same 
neighborhood. Clark admitted that George Martin had been boarding 
with him for some time. On 15 June, 1921, the officers found, between 
one-half and three-quarters of a mile from Clark’s house, a complete 
still plant in operation — copper still, furnace, three stands of beer, and 
twenty-five or fifty steps away seven bags of corn meal, two of which 
had shipping tags bearing the name and address of Mays and purport- 
ing to have come from Durham. The land on which the still was 
found was not shown to be that of the defendant, but on his (734) 
land were several still sites. Near the sacks of meal the officers 
found a wagon track which led mto the public road, and then in the 
direction of the homes of Mays and Clark. The officers were not able 
to distinguish this track from other wagon tracks in the public road, 
but about one-half mile down the public road was a driveway into J. 
kk. Cole’s yard, and about three hundred yards further there was an- 
other road “leading off through the yard of the defendant Clark.” 
There was one wagon track here leading to a wagon near Clark’s barn. 
In the bed of the wagon there were evidences of meal. One of the off- 
cers testified that he noticed a fresh wagon track leading from the dis- 
tillery into the yard of the defendant Clark, and that he followed the 
track to where there was standing in it a one-horse wagon, in the bed 
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of which meal was scattered. A newspaper was found at the distillery 
having on it the name and address of the defendant Clark. 

There was evidence for the defendant in contradiction, but it need 
not be stated in detail, because the only question which the appeal 
presents is the sufficiency of the State’s evidence. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
Wade Barber and Long & Bell for the defendant. 


ApaMs, J. “It is unlawful to manufacture or to aid and abet in the 
manufacture of spirituous or malt liquors or intoxicating bitters.” CS. 
3409. Any person committing a breach of this statute shall for the first 
conviction be guilty of a misdemeanor, and for the second or any sub- 
sequent conviction shall be guilty of a felony. /b7d. The indictment 
does not charge a previous conviction of the defendant, and it is there- 
fore presumed that he has not heretofore been convicted of this offense. 
CS. 4617; S. v. Dunlap, 159 N.C. 492. The defendant, then, is prose- 
cuted for a misdemeanor, and even if he merely aided and abetted in 
the manufacture of the liquor he is equally guilty with the person who 
actually operated the still. The only question involved in the appeal is 
whether the evidence, construed in the light more favorable to the State, 
is sufficient to sustain the conviction. A verdict cannot rest upon mere 
suspicion, or conjecture, or speculation; there must be legal evidence 
of every material fact which is necessary to support the indictment. It 
is sufficient, however, if the substance of the offense is proved, and if 
the evidence on the whole agrees with and supsvorts the hypothesis 
which it is adduced to prove. 23 C.J., 52. In S. v. Prince, 182 N.C. 788, 
on which the defendant relies, it is said: “The province of the jury 

should not be mvaded in any case, and when reasonable minds, 
(735) acting within the limitations prescribed by the rules of law, 

might reach different conclusions, the evidence must be submitted 
to the jury. Campbell v. Everhart, 139 N.C. 516, 52 S.E. 201; Lewis v. 
Steamship Co., 182 N.C. 904, 44 8.E. 666; Wheeler v. Schroeder, 4 RI. 
383; Offutt v. Col. Exposition, 175 Ill. 472, 51 N.H. 651; Day v. Rail- 
road, 96 Me. 207, 52 At. 771, 90 Am. St. Rep. 835; Catlett v. Railway, 
57 Ark. 461, 21 8.W. 1062, 38 Am. St. Rep. 254; Pailroad v. Stebbing, 
62 Md. 504.” Applying these principles to the evidence, we think his 
Honor properly submitted to the Jury the question of the defendant’s 
guilt. Certainly, upon the State’s evidence reasonable minds might 
reach different conclusions. There is no error, and this will be certified 
to the Superior Court of Chatham County. 

No error. 
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Cited: S. v. Grier, 184 N.C, 725; S. v. Potter, 185 N.C. 748; S. v. 
Fowler, 193 N.C, 291; S. v. Medlin, 230 N.C. 303; S. v. Grainger, 238 
N.C. 740. 





STATE v. WILL ALSTON. 
(Filed 1 March, 1922.) 


4. Intoxicating Liquor—Spirituous Liquor—lIndictment—Several Counts 
—Instruction-—Burden of Proof. 

Where the defendant is on trial under two counts of an indictment, one 
for having whiskey in his possession for the purpose of sale, and the other 
that he had received more than one quart of it within fifteen consecutive 
days, evidence that he denied ownership of the whiskey, more than two 
quarts and less than one gallon, which was hidden in his barn, and found 
by the officer only after a careful search, with the other evidence of empty 
jugs in his home smelling of whiskey, is keld sufficient to sustain a general 
verdict of guilty upon the open question of fact as to defendant’s guilt, 
under a charge that the State was required to satisfy the jury thereof be- 
yond a reasonable doubt. 


2. Same-—General Verdict. 
Where the defendant is tried for the violation of the prohibition law 
under several counts in the indictment, a general verdict of guilty will be 
sustained, if the conviction was valid as to any one of them. 


3. Intoxicating Liquor—Spirituous Liquor—Receipt of More Than One 
Quart—Evidence—Questions for Jury—Trials. 

Where a jug containing two quarts of whiskey was found by the officer 
making the arrest carefully hidden in the defendant’s barn, the jury may 
infer, and find for their verdict, that he had received at one time more 
than one quart of intoxicating liquor, within the time prohibited by the 
statute. 


4, Same—Instructions——-Possession—Presumptions—Appeal and Error. 


Where there is evidence on the trial tending to show that the defendant 
had carefully concealed in his barn more than two quarts of whiskey, the 
ownership of which he denied, and an empty jug smelling of whiskey was 
found in his hands in his dwelling by the officer making the arrest, a charge 
of the court that places the burden of showing guilt of the defendant be- 
yond a reasonable doubt upon the State, and emphasizes the position of the 
defendant that there is no presumption thereof from the possession of less 
than one gallon, but leaves it an open question for the jury, is not error. 


AppeaL by defendant from Cranmer, J., at October Term, 
1921, of CHATHAM. (736) 
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The defendant was indicted under the statute in two separate counts, 
in that he had whiskey in his possession for the purpose of sale; and 
that he received more than a quart of it with fifteen consecutive 
days. 

John Burns testified for the State that he was a special deputy in 
Chatham County, and on 18 March, 1921, he went to the home of the 
defendant and searched his house and his barn. He searched the house 
first and found one one-half gallon jug empty, which had had whiskey 
in it; then searched the barn and found a jug that had some whiskey in 
it. He arrested the defendant and carried him to the defendant’s fath- 
er’s home and delivered him to Sheriff Blair. He went back to the de- 
fendant’s barn, made another search and found a one-half gallon jug 
full of whiskey; that he took this whiskey and carried it to Pittsboro 
with the defendant; that the witness asked the defendant to whom the 
whiskey belonged, and he said that it did not beloag to him. The total 
amount of whiskey seized was less than one gallon. When the officer 
found the first jug the defendant was in his barn and had the jug in 
his hands, in the act of sitting it down, when the witness walked in the 
barn door. The whiskey was measured at the preliminary hearing and 
less than one gallon was found. 

The State rested, and defendant moved for judgment as of nonsuit. 
Motion overruled. 

Defendant was convicted by a general verdict of guilty, and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
Long & Bell and Wade Barker for defendant. 


WALKER, J. The defendant requested that several instructions sub- 
mitted by him be given to the jury: First, that there was no evidence 
that he had the whiskey in his possession for the purpose of sale; and, 
second, that there is no presumption of that fact, and that the law pre- 
sumes that the defendant acquired possession of the whiskey lawfully; 
and, third, that the possession by him of more than one quart of whis- 
key was not prima facie evidence that he had received more than one 

quart during any fifteen consecutive days, ror is there any pre- 
(737) sumption raised that he received more than one quart oftener 

than fifteen consecutive days, nor that he received more than one 
quart at any one time. 

The court in responding to these prayers stated distinctly to the jury, 
and in language which could not have been misunderstood by them, 
that no prima facie, or presumptive, case had been made against the 
defendant, but submitted the evidence to the jury, under proper in- 
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structions, as to the law, to find as an open question of fact whether 
the defendant was guilty. The charge was entirely fair to the defendant, 
and even more favorable to him than was necessary, or required by thie 
law that it should be. The defendant was indicted in more than one 
count, and if the conviction was valid as to any one of the counts this 
is sufficient in law to sustain the judgment. It was so held in S. v. Cole- 
man, 178 N.C. 757, where the indictment charged: 


(1) Possession of liquor with the purpose of sale. 

(2) Receipt of more than one quart at a time. 

(3) Receipt of more than one quart at a time in a single package. 
(4) Transportation of the liquor. 


The Court, by Justice Allen, there held: “The third exception is to 
the failure to fully explain the law to the jury, but there was no legal 
principle involved beyond the doctrine of reasonable doubt, which was 
correctly stated, except as bearing on the first count, upon which the 
defendant was acquitted, and the fourth. On the second and third 
counts the controversy was one of fact as to whether the hquor was 
received by the defendant or Scott. We do not approve the charge on 
the fourth count. This does not, however, entitle the defendant to a new 
trial, because there are two good counts as to which there is no error, 
and it is well settled in this State that where there is more than one 
count in the indictment, and there is a general verdict, this 1s a verdict 
of guilty on each count, and if there is an error as to one or more counts 
by reason of any defect therein, or an erroneous charge as to said count, 
or lack of evidence, the verdict will be imputed to the sound count in 
the indictment, as to which there was no erroneous instruction, and 
upon which evidence is offered,” citing S. v. Toole, 106 N.C. 736, where, 
as said by Justice Allen, “The authorities to that effect, which are nu- 
merous, are collected.” See, also, S. v. Holder, 1383 N.C, 711. 

There certainly was some evidence here that the defendant had re- 
ceived the liquor, or a part of it, consisting of more than one quart, at 
the same time, in one container, or package. He was found with one 
jug containing two quarts, which he could not well have had in his 
possession unless he had received it somewhere or from somebody. There 
was nothing but a simple question of fact upon the testimony, which 
was brief, whether the defendant had received more than one quart 
within the period of time fixed by the statute. The court gave 
the defendant the full benefit of the presumption of imnocence, (738) 
and the doctrine of reasonable doubt, and no fault ean be found 
with the charge in this respect, and in all other particulars 1t complied 
fully with the principles stated in S. v. Barrett, 188 N.C. 630; S. v. 
Wilkerson, 164 N.C. 487; S. v. Helms, 181 N.C. 566. The presiding 
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judge clearly and emphatically charged the jury that there was no 
prima facie case of guilt, in respect to any of the crimes charged in the 
indictment, and that they must not consider the case in any such way, 
but decide upon the evidence alone and beyond a reasonable doubt as 
to the guilt of the defendant. The secrecy with which the liquor was 
kept and the concealment of at least a part of it, that is the two 
quarts, and the denial of its ownership, must have impressed the jury 
with the belief that the defendant was not engaged in a lawful traffic 
or pursuit, but was violating the statute, and we are unable to say that 
this inference was not reasonable and warranted. 

There is no similarity between S. v. Helms, 181 N.C. 566, and this 
case, as here Judge Cranmer expressly cautioned tke jury that no prma 
facie case, in any respect, had been made by the State. 

The motion for a nonsuit was properly overruled. 

After a careful examination of the case, and the record, no error has 
been found therein, 

No error. 


Cited: S. v. Bradshaw, 184 N.C. 680; S. v. Mills, 184 N.C. 699. 





STATE v. LAURA SINGLETON, 
(Filed 15 March, 1922.) 


Instructions — Verdict Directing — Criminal Law —: Appeal and Error — 
Prejudicial Error. 


Except in instances of admissions or evidence requiring explanation or 
reply of defendant, the burden of showing guilt beyond a reasonable doubt 
is upon the State, and it is reversible error for the judge to instruct the 
jury, against the presumption of defendant’s innocence, that should they 
“believe the evidence,” though all for the State, to fiad the defendant guilty 
of the offense charged. The language of the charge is again disapproved. 


AppEAL by defendant from Cranmer, J., at November Term, 1921, 
of WAYNE. 

Criminal prosecution, tried upon an indictment charging the defen- 
dant with having willfully and unlawfully rented rooms in her house 
for purposes of prostitution in violation of Public Laws, 1919, ch. 215. 

The State offered three witnesses, policemen of tie city of Goldsboro, 
who testified in effect that they had seen men zoing in and out of 
defendant’s house; that her reputation was bad, and that one Mira 
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Brown had been heard to swear, in the presence of the defen- (739) 
dant, that she occupied one of her rooms for immoral purposes. 
The officers witnessed no acts of immorality. 

The defendant offered no evidence. 

There was a verdict and judgment against the defendant, from which 
she appealed, assigning etrors. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
J. F. Thompson for defendant. 


Sracy, J. At the close of the evidence his Honor charged the jury 
as follows: “Gentlemen of the jury, you have heard the evidence of 
the witnesses. If you believe the evidence, I instruct you that you will 
find the defendant Laura Singleton guilty.” To this struction the de- 
fendant excepted, and the same is assigned as error. We think the ex- 
ception is well taken, and under a uniform line of decisions it must be 
held for reversible error. S. v. Alley, 180 N.C. 668; S. v. Boyd, 175 N.C. 
793; Brooks v. Mill Co., 182 N.C. 260, and cases there cited. 

The defendant entered on the trial with the common-law presump- 
tion of innocence in her favor. Her plea of not guilty cast upon the 
State the burden of establishing her guilt, not merely to the satisfaction 
of the jury, but beyond a reasonable doubt. The evidence here was not 
compelling. The jury might have believed it and yet acquitted the de- 
fendant. Furthermore, it is error for the trial judge to direct a verdict 
in a criminal action, where there is no admission or presumption, call- 
ing for explanation or reply on the part of the defendant. S. v. Hill, 
141 N.C. 769; S. v. Riley, 118 N.C. 651. See, also, S. v. Falkner, 182 
N.C. 793. 

We feel sure that the language employed was only an inadvertence 
on the part of the learned judge who tried the case; but again we are 
constrained to call attention to the fact that the form of expression, “If 
you believe the evidence,” should be eschewed in charging the juries In 
both criminal and civil actions. Merrell v. Dudley, 1389 N.C. 58. 

New trial. 


Cited; S. v. Estes, 185 N.C. 754; S. v. Murphrey, 186 N.C. 115; S. v. 
Loftin, 186 N.C. 207; S. v. Horner, 188 N.C, 473; Speas v. Bank, 188 
N.C. 527; S. v. Redditt, 189 N.C. 177; 8. v. Hardy, 189 N.C. 804; S. 
v. Tucker, 190 N.C. 709; S. v. Strickland, 192 N.C. 255; S. v. Walker, 
193 N.C. 491; S. v. Allen, 197 N.C. 686; S. v. McLeod, 198 N.C. 654; 
S. v. Spivey, 198 N.C. 658; S. v. Rawls, 202 N.C. 399; S. uv. Shepherd, 
203 N.C. 647; S. v. Lawson, 209 N.C. 60; S. v. Langley, 209 N.C. 181; 
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S. uv. Ellis, 210 N.C. 168; S. v. Williams, 214 N.C. 688; S. v. Dickens, 
215 N.C. 306; S. v. Smith, 221 N.C. 408; S. v. Davis, 223 N.C. 383; S. 
v. Harris, 223 N.C. 702; S. v. Peterson, 225 N.C. 542; S. v. Godwin, 
227 N.C. 452; S. v. Snead, 228 N.C. 39; S. uv. Harvey, 228 N.C. 64; 
S. v. Creech, 229 N.C. 672; Morris v. Tate, 2830 N.C. 32; S. v. Bridges, 
231 N.C. 167; S. v. Cuthrell, 235 N.C. 173. 





(740) 
STATE v. NICK SALEEBY. 


(Filed 15 March, 1922.) 


1. Criminal Law—Intoxicating Liquor—-Spirituous Liquor—Misdemeanor 
—Grahd Jury—True Bill—Courts—Jurisdiction. 


Where a recorder’s court is given jurisdiction in trials for the possession 
and unlawful sale of intoxicating liquor, with authority to transfer the 
same to the Superior Court upon defendant’s desirinz a jury trial, it is un- 
necessary, when such is done, that a true bill will be found in the latter 
court, the lower court having jurisdiction of the misdemeanor. 


2. Criminal Law—Intoxicating Liquor—-Spirituous Liquor—Indictment— 
Evidence—tTrials. 


Exception that there was no evidence that the defendant unlawfully sold 
intoxicating liquor to the person hamed in the indictment, is untenable, when 
after the defendant has introduced evidence at the trial, the State has, in 
rebuttal, introduced evidence that the defendant had sold such liquor to the 
person, as charged in the indictment. 


3. Same—Surplusage. 
It is not necessary, for conviction, than an indictraent for the possession 
and unlawful sale of intoxicating liquor charge the sale was made to a spe- 
cified person, and where the indictment does so charge, it is surplusage. 


4, Appeal and Error — Instructions—Corrections—Objections and Excep- 
tions. 

The Supreme Court may allow a correction in the case on appeal to make 
the record speak the truth when it is sufficiently made to appear that the 
trial judge will do so if afforded an opportunity, and thus render ineffectual 
an error assigned thereto, when the correction has been thus made. 


5. Criminal Law—General Verdict—Appeal and Error—New Trial. 


Upon a general verdict on two counts of an indictment, error as to one 
of them alone will not entitle the defendant to a new trial on appeal. 
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6. Courts—Instructions—Argument of Counsel—Prejudicial Argument— 
Evidence——Appeal and Error—Error Effaced. 

Where the solicitor has gone beyond the evidence in his speech to the 
jury, to the prejudice of the defendant in a criminal action, and it appears 
that the trial judge had stopped him and required him to withdraw his 
statement in the presence of the jury, and instructed the jury that there 
was no evidence thereof, and not to consider it, the effect of the prejudicial 
remarks of the solicitor will be held on appeal as effaced, and a new trial 
will not be ordered. 


7. Evidence—Character—Reputation—Voluntary Restriction by Witness. 


Where the defendant, being tried for violating our prohibition statutes, 
takes the stand, he puts his character in issue; and where a Witness, in re- 
sponse to the solicitor’s question, states that it is bad, and then voluntarily 
qualifies his answer by adding, “for selling liquor,” the admission in evi- 
dence of this qualification is not erroneous. 


APPEAL by defendant from Horton, J., at August criminal 
term of Pirr. (741) 

The defendant was arrested on a warrant issued from the 
mayor's court of Greenville, charging (1) possession of liquor for 
sale; and (2) charging the sale thereof to one Guy Caton; and was 
bound over to the recorder’s court. Under Public-Local Laws 1915, ch. 
681, sec. 8, establishing an inferior court for Pitt, the judge was given 
power to transfer any cause therein pending to the Superior Court, and 
the defendant desiring a jury trial, the case was transferred to the Su- 
perior Court. And from the general verdict of guilty, and sentence, the 
defendant appealed, 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
Albion Dunn for defendant. 


Cuark, C.J. The defendant was convicted upon both counts on a 
general verdict. There was evidence of the sale of liquor by the defen- 
dant to the three State’s witnesses, and also that the defendant was a 
source from whom the bell-boys of the Proctor Hotel had obtained 
whiskey for the past two years for guests at that hotel. 

The defendant’s first assignment of error was that there was no bill 
of indictment by the grand jury. It was not necessary that a bill of in- 
dictment should have been found against the defendant in the Superior 
Court, as the lower court had Jurisdiction of this misdemeanor. S. v. 
Lytle, 188 N.C. 738; S. v. Boyd, 175 N.C. 791, and S. v. Publishing Co., 
179 N.C. 720. The defendant moved for a nonsuit at the close of the 
State’s evidence, because there was no evidence at that time of the sale 
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to Guy Caton, but that was obviated by the fact that the defendant 
put on evidence, and the State in its reply proved, a sale to Guy Caton. 
S. v. Ingram, 180 N.C. 673. Besides, C.S. 3388, provides: “It shall not 
be necessary to allege a sale to a particular person.” S. v. Brown, 170 
N.C, 714, and the allegation in the warrant of the sale to Caton, even 
if it had not been proven, would have been mere surplusage. S. v. 
Lemons, 182 N.C, 829. 

The case on appeal contained an assignment of error in the charge, 
but the Attorney-General moved the court for leave to correct the 
statement of the case in that particular, alleging an inadvertence in 
making up the case on appeal, and the willingness of Horton, J., if 
given an opportunity, to correct the mistake. This Court has repeat- 
edly held that it will not correct a statement of a case on appeal un- 
less the party moving for such corrections makes 1 clear to the Court, 
usually by letter from the judge, that he will meke the correction if 

given the opportunity. Slocumb v. Construction Co., 142 N.C. 
(742) 351, and cases there cited. On motion by the Attorney-General, 

and notice thereof to counsel for the defendant, the case on ap- 
peal was amended by the judge, upon being given the opportunity to 
do so. 

There being a general verdict upon two counts, if there is no error as 
to one the verdict and judgment will stand. We, hcwever, find no error 
as to the second count, also. In the course of the argument the solicitor 
stated to the jury that “they could not afford not to convict the defen- 
dant for the reason that he had sold so much liquor in town that an in- 
dignation meeting had been held in front of the National Bank about 
this matter.” In apt time, and immediately upon this statement, the 
counsel for the defendant arose and objected to the remark, for the rea- 
son that there was no evidence to support the statement, and the same 
was highly prejudicial to the defendant. His Honor stopped the solic- 
itor in his argument and required him to withdraw ais statement, which 
he did then and there, in the presence of the jury, and the judge 
charged the jury not to consider the same, as there was no evidence 
to support it, and not to consider it. 

The remark of the solicitor was improper, and the court did all that 
could be done to correct any injurious impression that the jury might 
have received therefrom. It would be exceedingly detrimental to the 
administration of justice 1f a remark of counsel during the progress of 
the trial, or even an inadvertent expression of the judge should be con- 
strued as so injurious that the proceedings are hope.essly invalid. When 
the judge has plainly stated to the jury that the remarks were improper 
and carefully cautioned them that the remarks should be not con- 
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sidered, all has been done that is reasonably necessary to obviate the 
effect. 

In S. v. Jacobs, 106 N.C. 696, where there was an exception that an 
incidental remark of the judge invalidated the proceedings, this Court 
said: “Our juries are usually men of intelligence, competent to under- 
stand the evidence and draw their own conclusions as to the facts. To 
construe every remark incidentally made by the judge in ruling upon 
debated questions arising on the trial, or otherwise, to have such weight 
upon the mind of the jury as to bias the freedom of their verdict is as 
little complimentary to the intelligence and sturdy independence of 
those who compose our juries as it is to the impartiality of those who 
are called upon to preside over our Superior and criminal courts.” This 
was cited and approved in S. v. Baldwin, 178 N.C. 690, and in other 
cases there cited. In S. v. Crane, 110 N.C. 535, the Court, in comment- 
ing upon the exception that though the judge had withdrawn the evi- 
dence from the jury, they would still be affected by it, said: “Jurors 
are not supposed to possess legal training; their province is not to pass 
upon considerations of law, but their grasp of the facts is usually just 
and accurate, and probably no term of court passes that upon 
the jury there are not men of equal mental capacity with the (748) 
judge who presides or the counsel who address them. Jurors are 
not in their nonage, and it is not just to underrate their intelligence.” 

The defendant, having gone on the witness stand, put his character 
in issue. A witness testified that the defendant’s character was bad, 
voluntarily qualifying it by adding, “for selling liquor.” This was not 
erroneous. S. v. Butler, 177 N.C. 585. Besides, that fact fully appeared 
in the evidence on the facts. 

It appears from the evidence that the defendant was proven not only 
to be guilty, but was shown to be a hardened offender against the law 
in this particular. Upon consideration of all the exceptions, we find 

No error. 


Cited: S. v. Tucker, 190 N.C. 709; S. v. Samia, 218 N.C. 307; S. v. 
Wilson, 218 N.C. 773; S. v. Turner, 220 N.C, 488; S. v. Mills, 235 N.C. 
226; S. v. Thomas, 2386 N.C. 461. 
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STATE vy. HUGH FREEMAN. 
(Wiled 22 March, 1922.) 


Criminal Law — Larceny—Evidence—Appeal and Error—Irrelevant Evi- 
dence—Prejudicial Error. 

The circumstantial evidence on the trial in this case for larceny of to- 
bacco, tending to show that the prosecutor’s tobacco had been stolen and 
brought to market by the defendant and sold on the warehouse floor; that 
he was without money on the day preceding the sale, and had it the day 
following, is held sufficient to sustain a verdict of conviction, but a new 
trial is awarded on appeal upon the unexplained introduction of a canceled 
check made payable to another named person, or bearer, without evidence 
that it had ever been in defendant’s possession or connecting him with it; 
as such, though technically irrelevant, must have prejudiced the defendant 
to the jury when taken with other evidence relating to his lack of money 
the day before, and his having it the day after the tobacco sale. 


CLARK, C.J., dissenting. 


AppgaL by defendant from Devin, J., at January Term, 1922, of 
FRANKLIN. 

The defendant was indicted for the larceny of 2388 pounds of leaf 
tobacco, the property of E. R. Grissom. There was a count for receiv- 
ing the tobacco knowing it to have been stolen. The following is the 
material part of the State’s testimony: 

EF. G. Avent testified that he was in Raleigh on 3 November, 1921, at 
the Union Warehouse. Had carried a load of tobacco there for sale; 
that he got there the night before; that he lived et his father-in-law’s, 
John Allen, in the “Hurricane,” that he, John Allea, and Jesse Jackson 

drove in a wagon by Grissom’s home and went to Raleigh by 
(744) the Fall’s of Neuse road. That this was not the nearest road to 

Raleigh; that some one asked him to help him pack a pile of 
tobacco in baskets in a warehouse, and that he helped a man to 
straighten out a pile of tobacco; that it was placed in baskets in four 
grades; some of it was lugs or sorry tobacco. The man told him he 
might have the sticks, as he was not going to plant any the next sea- 
son. He lived in Warren County, and doesn’t know who the man was, 
but he thinks it was the defendant; that defendant and his uncle, Mr. 
Allen, came to his house and asked him if he could recognize the de- 
fendant as the man who got him to help him pack the tobacco in 
Raleigh. He told them he thought he could. 

E. A. Grissom testified that he lived on Ike Winston’s land, and cul- 
tivated a crop of tobacco, and had a lot of 238 pounds ready for market 
on the night of 2 November. Somebody entered his pack house and car- 
ried it off; that there were three tracks that led from the pack house to 
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the woods, where a horse had trampled the ground; that he traced the 
tobacco by scraps until within 30 feet of the woods; that he went to 
Raleigh on Friday and found one pile of his tobacco and recognized it, 
but did not claim it. That he also recognized the sticks, six of them he 
found at Avent’s. Young testified that he was in a garage on Friday 
evening when defendant came in and paid a small bill, about $3.25, 
and said he didn’t mind paying garage bills if he could make money as 
easy as he made that last night. Defendant had other money besides 
that he paid the bill with. 

W. C. Young testified that he saw defendant in Raleigh on Friday at 
the tobacco warehouse about 12 o’clock. 

John Young testified that he saw a man asleep early in the morning, 
3 November, in a pile of tobacco, whom he took for defendant. 

Latta Harris testified that he ran a garage at Youngsville, and on 
Thursday evening, 3 November, he repaired an auto for defendant, and 
he pawned his pistol as security, and Friday evening he did more work 
for him and he paid him all, about $7, Friday evening. 

Jesse Jackson testified that he went in a wagon with Avent and 
Allen to Raleigh Thursday night; that they passed the woods near 
Grissom’s and went the Fall’s road to Raleigh. 

A. D. Dickerson testified that E. A. Grissom, the prosecutor, married 
his daughter. That about seven hours after Grissom missed his tobacco, 
the witness went down to the woods where the tracks led from the pack 
house, and in the woods he found a brown piece of paper on which was 
written in pencil the words, “Hue Freeman and Miss Ever Hackody, 
Creekmore, 1921”—-to the introduction of this paper defendant ob- 
jected; objection overruled, and defendant excepted; exception No. 1. 

“The State introduced a canceled check for $123, payable to 
H. B. Allen or bearer, with no endorsement on the back. To the (745) 
introduction of this paper-writing defendant objected; objection 
overruled, and defendant excepted”; exception No. 2. 

Defendant demurred to the evidence, and himself offered no evidence. 
There was a verdict of guilty. Defendant moved to set aside the verdict 
as being against the weight and contrary to the evidence; motion de- 
nied, and defendant excepted. 

Assignments of error: 


1. To the introduction of the paper-writing with the names “Hue 
Freeman” and “Miss Ever Hackody, Creekmore, 1921,” on it, because 
there was nothing connecting defendant with said paper-writing, no 
proof that it is in the defendant’s handwriting, or that it was ever in 
defendant’s possession. 
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2. To the introduction of canceled check payable to H. B. Allen or 
bearer, because there was no evidence to connect defendant with it; or 
that he ever owned it or received the proceeds of 14. 

3. The failure of the court to set aside the verdict because the evi- 
dence was not sufficient to convict the defendant. 

The jury convicted the defendant, and from the Judgment he ap- 
pealed. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
N.Y. Gulley, B. F. Holden, and W. M. Person for defendant. 


Waker, J. There is one exception by the defendant which we 
think is well taken. The State introduced in evidence a canceled check 
for $128, payable to H. B. Allen or bearer, which was not endorsed. 
The defendant’s objection to this paper as evidence was overruled, and 
he duly excepted. We are unable to conceive in wl.at way, or for what 
purpose, this evidence was competent or relevant. There is nothing on 
the check showing that it had any connection with the case. It was not 
drawn by the defendant, so far as appears, and his name js not on it. 
Why it was allowed to be considered by the jury we were not informed. 
it was wholly irrelevant to the controversy. But it was contended by 
the State that if 1t was wholly irrelevant, the effect would be, in law, 
that it was harmless and not, therefore, ground for reversal. But we are 
not sure of this conclusion. Having been admitted by the court, over the 
defendant’s objection, it was capable of being used by the State as some 
evidence of the defendant’s guilt, in connection with the other evidence, 
and was no doubt so used. It was argued before us that it was so used, 
and very effectively. This is not in the record, but we are at liberty to 
infer that as the court held it to be relevant and competent evidence 

of guilt, the State made use of it as such to further a conviction. 
(746) It does not appear to us that it was harmless or did not prejudice 

the defendant, While there is nothing to connect the defendant 
with the drawing of the check, or the possession cf it at any time, it 
was no doubt used for the purpose of showing thet as he had money 
on Thursday, when he had none on the day before, he must have re- 
celved the money, in some way, by means of the check, but this is not 
a warrantable inference. There 1s no evidence that the check was found 
in defendant’s possession and taken from him. There is nothing more 
in the proof than the bare check itself, without the least explanatory 
evidence, and it should have been excluded by the court as prejudicial 
to the defendant. It cannot be said that irrelevant evidence, though gen- 
erally so, is always harmless. We have held otherwise. S. v. Jones, 98 
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N.C. 611; S. v. Mikle, 81 N.C. 552. It may sometimes, even though 
rarely, be very prejudicial to the party against whom it is admitted, as 
it was held to be in S. v. Jones, supra. Considering the nature of the 
other evidence in this case, that relating to the check, though technically 
irrelevant, might have been used to account for defendant’s having 
money at one time when the night before he was impecunious, and we 
have no doubt it was so used by the State and considered by the jury. 

There was evidence upon which the Jury could have convicted the 
defendant apart from the check, but they should have been confined to 
the competent and relevant proof in considering the case. He was the 
man who was seen at the tobacco warehouse the day after the theft was 
committed, and was recognized as the man who had the tobacco there, 
and asked the witness F. G. Event to help him to straighten it out and 
pack it, and give him the sticks as he was not going to plant tobacco 
the next season. The evidence was sufficient to identify the defendant 
as the one who had the tobacco at the warehouse. S. v. Carmon, 145 
N.C, 481; S. v. Lytle, 117 N.C. 808; S. v. Costner, 127 N.C. 566; S. v. 
Lane, 166 N.C. 383. But the evidence as to identity is stronger here than 
it was in those cases. There was evidence as to the identity of the to- 
baceo found in the warehouse with that which was stolen. 

While we hold that there was some evidence for the jury to consider, 
upon the question of defendant’s guilt, that in regard to the check was 
incompetent, and should not have been admitted, and was sufficiently 
prejudicial to entitle the defendant to another trial. 

The other exceptions may not be again presented. 

New trial. 


Cuark, C.J., dissenting: I concur in the statement in the opinion 
of the Court that “there was evidence upon which the jury could have 
convicted the defendant apart from the check.” This also clear- 
ly appears upon the summing up of the evidence as set out by (747) 
Mr. Justice Walker. 

The evidence in regard to the check may have had slight probative 
force, and the jury may have thought that 1t would add none. But the 
evidence was not incompetent, but merely irrelevant. It could have had 
no prejudicial effect. 

The defendant was not entitled to a new trial for the mere admission 
of irrelevant testimony. The admission of merely irrelevant testimony 
cannot be held for error unless it is shown to be prejudicial, Ruffin, CW, 
in S. v. Arnold, 35 N.C. 189,, often cited since; Bynum, J., in S. v. 
Gailor, 71 N.C. 92; Smith, C.J., in Comrs. v. Lash, 89 N.C. 165; in 
Gaylord v. Respass, 92 N.C. 557, and in Jones v. Call, 93 N.C. 179; 
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Deming v. Gainey, 95 N.C. 532, and there are numerous other cases to 
this well settled principle. 

It cannot be shown that this evidence was prejudicial, for if it does 
not tend to show the guilt of the defendant, it proves nothing and is 
harmless. It is not enough that the defendant should assert that the 
evidence, if irrelevant, was hurtful, but that must be pointed out, and 
this has not been done. 


Cited: S. v. Strickland, 208 N.C. 771; S. v. Gaskins, 252 N.C. 49. 





(748) 
STATE v. CLYDE P. MONTGOMERY. 


(Filed 29 March, 1922.) 


1. Appeal and Error—Objections and Exceptions—-Brief. 
Exceptions not insisted upon in the appellant’s brief are deemed aban- 
doned in the Supreme Court under the rule. 


2. Criminal Law-——Rape—Evidence. 

Where the 8-year-old sister of the prosecuting witness in an action for 
rape has testified that she witnessed the act, it is competent for her to tes- 
tify that she was then “too scared” to call out and alarm the neighborhood, 
as an explanation of her failure to give the alarm, its weight to be deter- 
mined by the jury. 


38. Same — Involuntary Exclamations—Physical Suffering—-Corroborative 
Evidence. 

Where the prosecuting witness has testified, in =n action for rape, as to 
her physical suffering afterwards, as the result of the defendant’s act, it is 
not error to admit the testimony of the mother that the prosecutrix soon 
afterwards complained of physical and nervous suffering, when the trial 
judge confined this evidence to the purpose of corroboration in his instrue- 
tions; further, such involuntary expressions, unde: the circumstances, are 
admissible as substantive evidence. 


4. Appeal and Error—Objections and Exceptions—-Instructions—Conten- 
tions. 

Exceptions to the statement by the trial judge of the contentions of the 
parties, in his charge to the jury, taken for the first time in the case on ap- 
peal, does not afford the judge trying the case an opportunity to correct 
error therein, if any committed, and will not be corsidered. 
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5. Criminal Law—Rape—Evidence—Corroboration—Instructions——‘‘Per- 
suade’’—— Words and Phrases. 

Where the defendant, tried for rape, has taken the stand in his own be- 
half, and introduced witnesses to corroborate his statements by what he has 
told them after the act charged, and the judge, in his charge, has limited 
this testimony for the purpose of corroboration, if is not error for him to 
say that, the evidence being admitted for that purpose, it was for the jury 
to say how far it would “persuade” them to believe the defendant’s testi- 
mony on the subject, the word “persuade” being also defined as “cause them 
to believe.” 


6. Criminal Law — Rape — Instructions — Appeal and Error — Harmless 
Error. 

Where, in an action for rape, the trial judge has charged the jury that the 
witness, having taken the stand, may prove his good character as substan- 
tive evidence to be considered by them as tending, along with the other evi- 
dence, to show his innocence, his further charge that the defendant’s good 
character “would cut no figure” if the jury found upon the evidence, after 
eonsidering his good character and giving him the full benefit of it, that he 
was guilty beyond a reasonable doubt, is not reversible error, when it ap- 
pears from the charge, considered as a whole, that the defendant received 
the full benefit of all evidence of this kind. 


7 Jurors—Qualification—Courts—Findings of Fact-——Appeal and Error— 
Rape. 

Where defendant, tried for rape, excepted to the refusal of the judge to 
set aside the verdict of guilty because one of the jurors had expressed an 
opinion of the defendant’s guilt, the finding of the trial judge as a fact that 
he had taken part in arguments, in his presence, on the subject of capital 
punishment, but had not expressed or formed any opinion as to defendant’s 
guilt, but had only said that if the defendant were guilty he should be hung; 
and that the juror was qualified to hear the evidence and reach his conclu- 
sion thereon fairly and impartially, sustains his action on appeal in refus- 
ing the defendant’s motion. 


8. Same—Court’s Discretion. 


Heid, on this appeal, the question of the qualification of a jury to sit 
upon the trial would have been a matter largely resting in the sound dis- 
cretion of the trial judge, on appellant’s motion to set aside the verdict for 
the juror’s former expression of bias against him, had the judge found the 
facts somewhat differently upon the question of the juror’s impartiality. 


AppraAL by defendant from Bond, J., at January Term, 1922, of New 
HANOVER. 

The defendant was indicted for rape committed upon the 
person of Ruby Smith, and convicted, and from the judgment (749) 
upon such conviction appealed to this Court. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
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J.C. King, W. F. Jones, and Herbert McClainmmy for defendant. 


WALKER, J. The State’s evidence, if believed, was amply sufficient 
to establish all the essential elements of the crime. 

The defendant’s counsel, in their brief, do not insist upon their excep- 
tions 1 and 2, and so they have abandoned thern, under our rule, But 
there is no merit in them. 

Exception 3 was to testimony by Maude Smith, eight-year-old sister 
of the prosecuting witness, Ruby Smith, that ‘‘she was too scared when 
she witnessed the act of defendant upon her sister to call out and alarm 
the neighborhood.” The witness was clearly entitled to give this ex- 
planation of her failure to give the alarm, its weight to be determined 
by the jury. 

Exception 4 was to admission of testimony by the mother of Ruby 
Smith, that Ruby, soon after the occurrence, complained of physical 
and nervous suffermg. Ruby Smith, however, had previously been on 
the stand, and had herself testified to this suffering, and the judge told 
the Jury that they were to consider the evidence from the mother only 
in so far as it tended to corroborate the statement of the girl made here, 
and for no other purpose. This ruling was more favorable to the defen- 
dant than he was entitled to have it. Involuntarv expressions as to ex- 
isting suffering are admissible in themselves when physical condition is 
a material question in the investigation. This was made material here 
by the nature of the offense. 

Exceptions 5, 6, 7, 8 were all to similar evidence, which was plainly 
admissible. The same observation may be made to exception 9. 

Exception 13 was to a part of the judge’s charge in which he was 
stating one of the contentions of this defendant. Whether or not he 
stated this contention correctly, does not appear from the record. If it 
was stated incorrectly, the defendant’s counsel should have called the 
court’s attention at the time to its incorrectness, if they deemed it in- 
correct. To take such an exception after the charge is delivered, and 
in the case on appeal, is contrary to the rule, and numerous decisions 
of the Court. 

Exception 14 was to the following part of the charge, especially that 
in brackets: “In earlier part of the trial, gentlemen, I called your 
attention to this fact that in order to corroborate a witness the law 

allows another witness to testify that on prior occasions that he 
(750) had made the same statement that he made here as a witness 
on the stand, and it allows the jury to consider it, not as sub- 
stantive evidence, but as corroborative evidence; that is, for this pur- 
pose: [How far does it persuade the jury to believe as true the state- 
ment made by the witness on the stand, by reason of the fact that the 
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witness has made the same statement about the same occurrence on 
other occasions, if the jury find that the witness did make the same 
statement on prior occasions.] They have a right to consider 1t in that 
view, simply as assisting them in seeing how far are they persuaded to 
accept as true the statements made by the witness on the stand. Now, 
then, as I have said to you, it is not substantive evidence tending to 
prove the defendant’s guilt, it is to be considered only for the purpose 
of corroboration, as I have outlined to you.” 

The criticism of the defendant’s counsel is directed to the use of the 
word “persuade.” That criticism, however, if just, would, applied as it 
was to corroborative statements of the prosecuting witness, Ruby 
Smith, tend to weaken the force of those statements. That is, the Jury 
must be induced to believe those statements before they can give them 
any weight. However this may be, the jury could not in any sense have 
been misled by the use of this term, taking the whole charge together. 
The average Juror is not a philologist. He would not stop to consider 
the exact meaning of a word when its immediate context interpreted it. 
Besides, the word “persuade” is also defined as “to cause to believe.” 

Exception 15 was taken to that portion of the judge’s charge included 
in brackets below, as follows: “Now, the defendant contends, as I said 
to you just now, that he has brought a large number of witnesses here 
upon the question of his character. The defendant has a right to prove 
that his character is good if he can when he is being tried for crime, and 
our courts have all along said that the possession of good character by 
a man on trial is substantive evidence to be considered by the jury as 
tending, along with the other evidence, to show his innocence. [The 
same law says, however, that notwithstanding the evidence as to the 
defendant’s character, if the jury find beyond a reasonable doubt that 
the defendant is guilty, then the question of his character ‘cuts no 
figure,’ that is, if upon consideration of all the evidence in the case the 
jury say that the guilt of the defendant is proven beyond a reasonable 
doubt, then the question of his character no longer cuts any figure.] 
Because it is just as much a crime for a man of good character to vio- 
late the law as it is for a man of bad character to violate the law.” 

It appears that this criticism is also directed to the particular lan- 
guage of the judge. The use of the words “cuts no figure” may have 
been, as argued, unfortunate, but used as they were, and in the connec- 
tion in which they were, the jury could not have misunderstood 
them. Almost unmediately the judge returned to this subject, (751) 
and said: ‘The prisoner contends that he has come here and ad- 
mitted the occurrence all along about the selling of the greens, and 
things of that sort, until he got to this house, and he says he has a con- 
sistently good character, which ought to persuade you that his state- 
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ment should be accepted as true; that he has brought a large number 
of witnesses, whom you have heard upon the stand testify as to his 
character, and that putting all these things together you ought to say 
that you did have a reasonable doubt as to whether he did anything 
wrong while in the house or not.” 

He thus draws the attention of the jury to the very point where evi- 
dence of good character would most help or beneit the defendant. Qual- 
ified as the words criticised were by their immediate context, “If the 
jury find beyond a reasonable doubt that the defendant is guilty,” 
then he would be guilty regardless of the evidence as to his character, 
because it is just as much a crime for a man of good character to vio- 
late the law as it is for a man of bad character to violate it, they could 
bear no meaning to the jury prejudicial to the defendant. His Honor 
was stating, in his characteristic way, a universal truth, known as well 
to the jury as to himself. 

Exception 16 was addressed to the jJudge’s statement of a contention 
of the defendant, and the remarks heretofore made under exception 13 
are applicable here. 

Exception 17 was to the statement of a contention of the State, a per- 
fectly legitimate contention under the circumstances, and so far as the 
record shows not an inaccurate statement. 

Exception 18 was taken to the refusal of the judge to set aside the 
verdict because of the expression of an opinion by one of the jurors, 
Ira Scott, before the trial, that the defendant was guilty and should be 
electrocuted. The judge, however, considered the affidavits sustaining 
and contradicting this allegation, and found the following facts: “That 
at various times in the place of business of Ira Scott, who served on the 
jury, there were allusions made by various and sundry people to the 
Montgomery case, and there were at times debates or colloquies be- 
tween various people in said place of business upon the rightfulness or 
wrongfulness of capital punishment. That at different times the juror, 
Ira Scott, made some statements in the conversations, but that all that 
he said was not to express any opinion as to whether or not the defen- 
dant Montgomery was or was not guilty, but to give it as his opinion 
that if it was shown that he was guilty of the crime of rape that he 
ought to be sent to the electric chair, and that he did no more in these 
conversations than to argue in favor of the correctness of his own belief 
in the rightfulness of capital punishment. The court further finds that 

the juror, when he was examined by both sides, stated that he 
(752) had not formed or expressed any opinion as to the guilt of the 
defendant, and the court further finds such statement to be a 
fact. The court finds that he stated that he knew of nothing which 
would prevent his sitting on the jury and giving the prisoner and the 


NC] SPRING TERM, 1922. 803 


STATE t. MONTGOMERY. 


State a fair and impartial trial of the cause, and that he went into the 
jury box unswayed by any impressions and formed no opinion as to 
the guilt or innocence of the defendant until after he had heard the evi- 
dence in the case and the judge’s charge and the jury had retired to 
consider the case.” 

‘In the trial of this case, when the jury was being selected, the court 
announced that it would regard it a proper ground of challenge as to 
any particular juror if he stated that he had formed and expressed an 
opinion either way; that is, that if any Juror said that he had formed 
and expressed the opinion that the prisoner was guilty the defendant’s 
counsel would be allowed to challenge him, but on the other hand, if 
any juror said that he had formed and expressed the opinion that the 
prisoner was not guilty the State would be allowed to stand him aside. 
The court announced that it would pursue that rule unless it led to em- 
barrassment which would cause it to notify both sides that the rule 
would be rescinded, and that thereafter the court would follow the de- 
cisions of the Supreme Court, based upon the statement of the Juror, 
that notwithstanding the opinion formed he could make a fair and im- 
partial juror.” 

“The court further finds that at the time the juror Scott was exam- 
ined by the defendant’s counsel they had not exhausted their per- 
emptory challenges, and that before the juror took his seat in the box 
both the State and the defendant were told by the juror, when being 
questioned, to what extent he participated in the discussions as set out 
in the affidavit of said juror, and it further finds that the other state- 
ments in the affidavit of said Scott, in addition to those already found, 
are true. Upon the situation, as it was, the defendant did not challenge, 
or offer to challenge, the said juror. When examined by defendant’s 
counsel, said juror Scott stated he had not formed or expressed the 
opinion that the prisoner was guilty; that he had not made any such 
statement; that he had done no more in the conversations alleged to be 
the foundation for the motion than to argue in favor of capital punish- 
ment.” 

He further finds: “The juror, when he was examined by counsel, 
stated that he had not formed or expressed any opinion as to the guilt 
of the defendant, and the court further finds such statement to be a 
fact. The court further finds that he stated, when called as Juror, and 
on his voir dire, that he knew of nothing which would prevent his sitting 
on the jury and giving the prisoner, and the State, a fair and impartial 
trial of the cause, and that he went into the jury box uninfluenced by 
any impressions, and that he formed no opinion as to the guilt or 
innocence of the defendant, until after he had heard the evidence 
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(753) in the case and the judge’s charge, and «he jury had retired to 
consider the case.” 

The two principal exceptions in this case are those relating to the 
proof of the prisoner’s character, and the one as to the conduct of the 
juror Ira Scott. As to the reference in the charge to the prisoner’s char- 
acter, and the manner in which it should be considered by the jury, we 
are clearly of the opinion that the meaning of the judge was so mani- 
fest that no intelligent juror could have mistaken it. The jury could 
not have supposed that the court intended to deprive the prisoner of the 
benefit of his former good character as a fact to be considered by them 
in weighing the evidence when the judge plainly meant that if upon all 
the testimony, including that as to his character, they found him to be 
guilty beyond a reasonable doubt, they could not acquit merely because 
he had always borne a good character. 

On the other question, the matter would largely have rested in the 
sound discretion of the court had the judge found the facts, in some 
respects, differently upon the question of the juror’s impartiality, as in 
the case of S. v. Terry, 173 N.C. 761, and the cases therein cited. S. v. 
Banner, 149 N.C. 519; S. uv. English, 164 N.C. 498; S. v. Foster, 172 
N.C. 960, and S. v. Bailey, 179 N.C. 724. But upon the facts it did not 
appear that the juror was not qualified. 

We have given close and careful consideration to the record and all 
the exceptions and assignments of error, and have been unable to dis- 
cover by the most diligent search any ground for a reversal. 

No error. 


Cited: Bailey v. Hassell, 184 N.C. 460; S. v. Baldwin, 184 N.C. 791; 
S. v. Williams, 185 N.C. 666; S. v. Reagan, 185 N.C. 713; 8S. v. Barnhill, 
186 N.C, 450; S. v. Ashburn, 187 N.C. 730; S. v. Stnodis, 189 N.C, 571; 
S. v. Steele, 190 N.C. 510; S. v. DeGraffenreid, 224 N.C. 519. 





(754) 
STATE vy. JOE YATES. 
(Filed 5 April, 1922.) 


1. Habeas Corpus—Appeal and Error—Certiorari—Constitutional Law. 


Exeept in cases concerning the care and custody of children, an appeal 
Will not lie by the prisoner from the refusal of the judge in habeas corpus 
proceedings to liberate him. his remedy being to have the case reviewed by 
certiorari, Const., Art. IV, sec. 8. 
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2. Same—Appeal and Error-——Dismissal—General Interest. 

The prisoner, rearrested for violating the conditions of a parol granted 
by the governor after the term of his sentence had expired, sued out habeas 
corpus proceedings, and upon the denial of his claim of right to be set at 
liberty, appealed to the Supreme Court: Held, certiorari being the proper 
procedure, the appeal is dismissed, but its merits passed upon as being a 
question of public importance and general interest. In re Sermon’s Land, 
182 N.C. 127; Cement Co. v. Phillips, ibid., 440. 


3. Pardon—Parole—Conditions. 

Under the provisions of our State Constitution and Statutes, a “parole” 
granted by the governor to a prisoner imports a conditional pardon, and the 
governor may cause his rearrest either upon his own admissions, or on such 
evidence as he may require, for violating the conditions which the prisoner 
has accepted under the terms of the parole. C.S., sees, 7642, 7648, 7644, 
7749, 7752; Const., Art. IV, sec. 8. 

4. Same. 


The power of the governor to grant a conditional pardon is generally sub- 
ject to the limitation that the conditions imposed must not be illegal, im- 
moral or impossible of performance, which do not apply to this case, wherein 
he is only required not to violate the statute law, and remain of good con- 
duct. 


5. Same—Breach of Conditions. 


Where the prisoner has accepted his freedom upon the terms of the con- 
ditional pardon from the governor, his breach of such conditions avoids the 
pardon and cancels his right to further immunity from punishment. 


6. Same—After Expiration of Term of Sentence—Punishment. 


The essential part of a sentence for a violation of the criminal law is the 
punishment for the offense committed, and not the time the sentence shall 
begin and end; and where the prisoner has accepted a conditional pardon 
from the governor and has obtained his freedom, the breaking of the condi- 
tion after the term would have otherwise expired, affords no legal excuse 
why he should not be recommitted to serve out the balance of his sentence. 


AppeaL by defendant from Connor, J., at December Term, 1921, of 
New Hanover. 

Appeal by defendant from judgment on writ of habeas corpus. In 
October, 1919, the defendant was tried and convicted in recorder’s 
court of the city of Wilmington for violation of the prohibition laws, 
and sentenced to the roads for a term of twelve months. He had served 
about forty-two days of his term when, on 10 December, 1919, Gov- 
ernor Bickett granted the following “parole”: 


To the sheriff of New Hanover County: 


Upon the recommendation of the prosecuting attorney, the judge of 
the recorder’s court of New Hanover County, and other representative 
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citizens, the prisoner Joe Yates, now serving a sentence on the roads 
of New Hanover County, is hereby paroled for the balance of his term 
upon condition of good behavior and remaining a law-abiding citizen, 
and upon the further condition that should he violate the foregoing con- 
dition he shall receive no credit of his sentence for the time he is out 
on parole,” 


Between 10 December, 1919, and 2 December, 1921, the defendant 
was charged with repeated breaches of the criminal law. 
On 2 December, 1921, Governor Morrison issued the follow- 
(755) ing “revocation of parole”: 


“To the sheriff of New Hanover County—GREETING: 


“I hereby revoke the parole of Joe Yates, granted 10 December, 1919, 
upon satisfactory information that terms of said parole have been vio- 
lated. You are hereby commanded to take the prisoner and to recom- 
mit him, in order that he may serve the remainder of his term, with 
no time allowed for previous good behavior, if any such time was en- 
tered to his credit. 


“The prisoner was tried in the recorder’s court of the city of Wil- 
mington on 28 October, 1919, it beimg charged in the warrant that he 
violated the State prohibition law by operating a monkey-rum still and 
making monkey rum. The judgment of the court was that he serve 
twelve months in jail, to be assigned to work on the county roads of 
New Hanover.” 

On 4 December, 1921, the clerk of the Superior Court of New Han- 
over issued a capias for the defendant, and upor: his arrest the defen- 
dant applied to Judge George W. Connor for a writ of habeas corpus. 
His Honor heard the petition during the December Term, 1921, of New 
Hanover, and, adjudging that the defendant was in lawful custody, 
refused to release him. 

The defendant excepted and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
J. C. King and Herbert McClammy for defendant. 


Apvams, J. In Holley’s case, Hoke, J., said: “Our statute law has 
made no provision for appeal from a judgment :n habeas corpus pro- 
ceedings, except in cases concerning the care ancl custody of children. 
Rev. 1854; C.S. 2242. Therefore, it is that when, on such a hearing a 
question of law or legal inference is presented, and the judgment therein 
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involves the denial of a legal right, it may be reviewed by certioran, 
under and by virtue of the power conferred on this Court by the last 
clause of section 8, Article TV, of our Constitution: ‘And the Court 
shall have power to issue any remedial writs necessary to give it general 
supervision and control over the proceedings of the inferior courts.’ ” 
In re Holley, 154 N.C. 164; S. v. Lawrence, 81 N.C. 523; S. v. Herndon, 
107 N.C. 984; In re Croom, 175 N.C. 455; In re Fountain, 182 N.C. 49. 
For this reason the defendant’s appeal must be dismissed; but as the 
record presents a question of public importance and general interest, 
we will regard it as one of the exceptional cases that warrant 
consideration of the defendant’s contention upon the merits. In (756) 
re Sermon’s Land, 182 N.C. 127; Cement Co. v. Phillips, ibid, 

440. 

The Constitution confers upon the Governor the power to grant re- 
prieves, commutations, and pardons, except in cases of impeachment, 
upon such conditions as he may think proper, subject to such regula- 
tions as may be provided by law relative to the manner of applying 
for pardons. Constitution, Art. III, sec. 6. In the exercise of the author- 
ity granted in the provision last cited the General Assembly has pre- 
scribed certain statutory duties which are to be observed by the appli- 
eant. Every application for pardon must be made to the Governor in 
writing, stating the grounds upon which executive clemency is sought, 
and must be signed by the applicant, or by some person in his behalf; 
and the Governor may grant a pardon, subject to such conditions, re- 
strictions, and limitations as he may consider proper and necessary. 
CS. 7642, 7648. When the prisoner violates the conditions which he 
must observe or perform, the Governor, “upon receiving information 
of such violation,” shall forthwith cause him to be arrested and de- 
tained until proper examination can be made; and if it appears by his 
own admission, or by such evidence as the Governor may require, that 
he has violated the condition of his pardon, the Governor shall order 
him remanded and confined for the unexpired term of his sentence. CS. 
7644. It is worthy of note, in this connection, that neither the Constitu- 
tion nor the statute law authorizes a “parole,” unless the word be con- 
strued as importing some form of conditional pardon. The advisory 
board of parole created by section 7749 merely determines whether in 
their judgment a person confined in the State’s Prison is a proper sub- 
ject of parole under a conditional pardon. Section 7752 et seq. We there- 
fore regard it clear that Governor Bickett’s order must be interpreted 
as a pardon on condition that the defendant should comply with the 
terms imposed. So the instant and only question is this: Did Governor 
Morrison have the legal right to revoke Governor Bickett’s conditional 
pardon after the time fixed in the original sentence had expired? 
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“It seems agreed that the king may extend his mercy on what terms 
he pleases, and, consequently, may annex to his pardon any condition 
that he thinks fit, whether precedent or subsequent, on the performance 
whereof the validity of the pardon will depend.” Bacon’s Abr., 412. 
Under the modern law the power to grant a conditional pardon is gen- 
erally subject to the limitation that the conditions imposed must not be 
illegal, immoral, or impossible of performance. The conditions con- 
tained in the parole granted by Governor Bickett cannot be impeached 
on either of these grounds; and the defendant bv accepting the pardon 
accepted also the conditions subsequent, a breach of which avoided the 
pardon and canceled his right to further immujity from punishment. 

In re Wiliams, 149 N.C. 486; Fuller v. State, 122 Ala. 82. In 
(757) other words, when such breach by the defendant was duly de- 

termined, and his conditional pardon thereby avoided, the de- 
fendant at once became subject to rearrest, although the time for which 
he had been sentenced had expired. Any other process of reasoning 
would disregard the primary fact that the essential part of the sen- 
tence is the punishment and not the time when the punishment shall 
begin or end. This doctrine is clearly stated in State v. Horne, 7 L.R.A. 
(N.S.) 719. There the defendant was convicted in 1898 of assault with 
intent to murder, and sentenced to five years imprisonment; in 1901 a 
conditional pardon was granted; and in 1906, “long after the term of 
years of his original sentence had expired,” the Governor of the State 
revoked the pardon and the defendant was recommitted to prison. The 
defendant contended that his imprisonment was illegal, and the lower 
court discharged him on the ground that the alleged breach of the con- 
ditions occurred after the period of his sentence had expired. The Su- 
preme Court reversed the judgment, and, among other things, said: 
“The time fixed for executing a sentence, or for the commencement of 
its execution, is not one of its essential elements, and, strictly speaking, 
is not a part of the sentence at all. The essential portion of the sentence 
is the punishment, including the kind of punishment and the amount 
thereof, without reference to the time when it shall be inflicted. The 
sentence, with reference to the kind of punishroent and the amount 
thereof, should, as a rule, be strictly executed. But the order of the 
court with reference to the time when the sentence shall be executed is 
not so material. Expiration of time without imprisonment is in no sense 
an execution of the sentence. Hollon v. Hopkins, 21 Kan. 638; Dolan’s 
case, 101 Mass. 219; S. v. Cockerman, 24 N.C, (2 Ired. L.) 204; Ez 
parte Bell, 56 Miss. 282; In re Edwards, 48 N.J.L. 555; 38 Am. Rep. 
653, note.” And further: “The defendant in error accepted the condi- 
tional pardon, thereby securing his release from imprisonment; and he 
is bound by its legal conditions and limitations. The provisions of the 
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pardon are, in effect, that if at any time during his life the defendant 
in error shall fail to observe its conditions, the pardon shall be null and 
void, and he shall be arrested to serve out the remainder of his sentence 
of imprisonment that he has not already actually suffered. The viola- 
tion at any time of the conditions of the pardon renders it, by its terms, 
null and void, and the status of the defendant in error is as though he 
had never received the conditional pardon. If, when, the conditions of 
the pardon are violated, a portion of the quantum of imprisonment fixed 
by the sentence has not been suffered or served, the party should be re- 
turned to serve the remainder of his time of Imprisonment, as stipu- 
lated in the terms of the pardon; and, besides this, the pardon, by the 
breach of its conditions, is rendered in law void; and, if the 
sentence of imprisonment has not been fully executed, the (758) 
law imposes the obligation to complete the service of imprison- 

ment fixed in the judgment of conviction and sentence of punishment. 
The pardon may, as one of its restrictions and limitations, designate 
the time for the observance of its conditions; but, when the conditions 
are violated, the pardon becomes void in law, and the party is subject 
to the unsatisfied portion of the sentence as though no pardon had been 
granted.” 

In S. v. Barnes, 32 C.S. 14, the same question arose, and Mc/lver, J., 
said: “While it is quite true that the term of two years imprisonment, 
to which the defendant has been sentenced in 1883, has long since ex- 
pired, yet it is equally true that the defendant has not yet suffered 
imprisonment for that length of time; and as the pardon which he 
pleads has been adjudged insufficient to relieve him from suffering the 
whole punishment originally imposed upon him, it follows, necessarily, 
that he is still hable to be required to complete the term of imprison- 
ment originally imposed, just as if he had escaped during that term. 
And such is the clear result of the authorities, both English and 
American.” 

These and other decisions fairly illustrate the principle which we 
think should be applied in the case at bar. There are others which 
apparently are in accord with the defendant’s contention, but our 
researches have convinced us that the conclusion we have reached is 
supported by the better reasoning and authority. Fuller v. State, 122 
Ala. 32; S. v. McIntire, 59 Am. Dec. 576 N; Ex parte Hawkins, 61 
Ark. 321; S. v. Chancellor, 47 Am. Dec. 557; S. v. Smith, 19 Am. Dee. 
679. 

In our opinion the defendant cannot maintain his defense of exemp- 
tion from rearrest on the ground that the breach of his parole took place 
after the expiration of the time for which he was originally sentenced. 

The appeal is dismissed. 
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Cited: Grocery Co. v. Newman, 184 N.C. 875; S. v. Vickers, 184 
N. C. 677, 678, 679; S. v. Phillips, 185 N.C. 624; S. v. McAfee, 189 N.C. 
322; S. v. Schlichter, 194 N.C. 279; In re Ogden, 211 N.C. 102; In re 
Smith, 218 N.C. 463. 





STATE v. HOUSTON M. EVANS. 
(Filed 5 April, 1922.) 


1. Intoxicating Liquor — Spirituous Liquor — Manufacture — Evidence— 


Character—Alibi. 

Evidence tending to show that upon raiding a whiskey still the officers 
of the law saw at a distance a small white man and a negro operating it, 
who fled at their approach, the white man about the size of the defendant, 
leaving his coat, in which was found a picture of a woman acknowledged 
by the defendant to be his wife, with certain letters from her and a Vir- 
ginia lawyer in regard to an indictment: Held, competent for the solicitor 
to question the defendant on the stand as to his having abandoned his wife, 
and as to the indictment in Virginia, as tending to impeach his character 
and shake his denial of being at the still, and as to his attempt to prove an 
alibi. 


2. Trials — Evidence — Colloquies Between Counsel and Witness — Pre- 


sumptions—Action of Judge—Appeal and Error—Harmless Error. 


Colloquies between attorneys and witnesses aside from the purpose of the 
evidence should be avoided, both in criminal and 2ivil trials, but assuming 
that the jury will determine the controversy upon the evidence, such will 
not be held for reversible error, when the trial judge takes prompt and 
sufficient action in eradicating their effect. 


8. Appeal and Error—Prejudice—Remarks of Counsel—New Trials. 


Where upon the trial for the unlawful manufacture of liquor the court 
has told the solicitor it was improper for him to argue to the jury matters 
not in evidence, as that certain offenders carried spirituous liquors for a 
eonsiderable distance into other states for the purpose of sale, the remarks 
of the solicitor thereafter that the jury all knew this was done, is held to 
be prejudicial to the defendant, entitling him to a new trial under the evi- 
dence of this case. 


AppraL by defendant from Devin, J., at November Term, 


(759) 1921, of GRANVILLE. 


The defendant was convicted on an indictment for manufac- 


turing liquor. The testimony for the State was that officers Hutchins, 
Hobgood, Walters, Bowling, and Newton, on the afternoon of 26 June, 
1921, went out on Bearskin Creek, in Granville County, and found a 
still being operated by a white man and a negro. When the officers got 
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within about 20 steps of them, both ran. The white man dropped a 
coat which he had in his hand. He was small and slight, and about the 
same size as the defendant. In the coat which was dropped was found a 
photograph which the defendant on the stand admitted was a picture 
of his wife and letters from her to him and a subpoena from a Virginia 
court to him and a letter from a Virginia lawyer. This coat was drop- 
ped by the white man, who was about the same size as defendant, as 
he ran away from the still which he was assisting in operating. The de- 
fendant attempted to explain the presence of his coat at this still by 
testifying that on 23 June he and a man named Chandler rode over 
from South Boston, Va., to Oxford, and while on the way the coat 
dropped off the door of the car on which it was lying. The defendant 
was corroborated on this point by testimony of two men, Chandler and 
Green, who also testified in corroboration of defendant’s alibi that they 
were fishing together at Barnett’s pond in Person County on that date, 
26 June. 

The State, in reply, introduced a justice of the peace, a county po- 
liceman, and a deputy sheriff, all from South Boston, who testified that 
the character of the defendant and Chandler and Chrismus was 
bad. It was admitted by the defendant that he had been con- (760) 
victed in Virginia for having liquor, but he claimed that he had 
appealed. Verdict of guilty, judgment, and appeal. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
D. G. Brummitt for defendant. 


Cuark, C.J. The motion for nonsuit was properly denied. The de- 
fendant made exceptions to the question by the solicitor as to whose 
picture it was which was found in the pocket of the coat which he 
admitted was his, and he was asked, to impeach the witness, questions 
as to whom the letter was from, and whether he had not deserted his 
wife, and similar questions. The witness admitted that the picture was 
that of his wife, denied that he had deserted her, and said that they had 
been divorced. These and other questions along that line were compe- 
tent to impeach the character of the defendant, and to shake his evi- 
dence in denial of being at the still, and as to the attempt to prove an 
alibi. 

At one point in the cross-examination, when the solicitor asked the 
defendant if his wife was not taking care of his children, and he denied 
it, the solicitor said, “Tt is so.” Counsel for the defendant, in arguing 
the case before the court, stated that this was said very loudly, while 
the Assistant Attorney-General represented it as having been said in a 
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low tone as a “side” remark. The record does not show which was right 
as to this. 

The jury are presumed to be men of intelligence, and can hardly ever 
be influenced by such by-play. Certainly there was no error committed 
by the court, for he instructed the jury not to consider it, and the 
solicitor both withdrew the remark and apologized. S. v. Saleeby, ante, 
740. It was a collateral matter in a cross-examination to impeach the 
defendant, who had put his character in evidence by going upon the 
stand, and the jury must have fully understood that they were to ac- 
quit or convict the defendant upon the evidences as to the commission 
or innocence of the offense with which he was charged. 

Such colloquies between counsel and witnesses, on cross-examination, 
whether in civil or criminal actions, are not orderly, and should always 
be avoided. It could hardly have had any effect, as the solicitor, in a 
few minutes, was arguing to the jury that the statement of witness 
“was not so.” Besides, the judge interposed, and the solicitor apologized. 

The solicitor further asked the defendant if he received the letter 
which was found in his pocket “from your lawyer in Virginia.” The 
defendant’s counsel objected to any reading or examination of these 

letters, and asked if the solicitor thought he had a right to read 
(761) that letter to the jury or examine the witness about it. It does 

not appear from the record that the solicitor had offered to read 
the letter or made any statement or suggestions as to its contents, but 
on this suggestion from the defendant’s counsel the solicitor countered 
by turning to the jury, and smiling, said that he would like to read it. 
We do not see that this remark could have hacl any bearing with the 
jury in any way. Their verdict necessarily must have turned upon 
whether the evidence identified the defendant as the man who was 
found at the still engaged in manufacturing. 

The solicitor further asked if the defendant Lad not been convicted 
in a liquor case in Virginia. The defendant admitted that he had been, 
but denied his guilt, and said that the case had been appealed, and 
testified that he never made any liquor and never sold any. The solicitor 
in his argument to the jury mentioned a case 1n Roxboro in which it 
was shown that a negro from there continually went to South Boston 
for blockade liquor. Defendant’s counsel objected upon the ground that 
there was no evidence connecting the defendant with the transaction. 
The court sustained the objection, saying, “The solicitor must confine 
himself to the evidence.” The solicitor further stated in his speech that 
men who live in one state go 100 miles into another state to get liquor, 
and that a still had been established on the border land between the 
two states by a negro from Apex. The defendant’s counsel again ob- 
jected, and the court held that it “was not proper for the solicitor to 
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argue to the jury matters not in evidence, or state particular facts in 
other cases,” and instructed the jury not to consider the same. 

But the solicitor, it appears, then said, “Well, gentlemen of the Jury, 
you all know of that affair, and all of us know that men manufacture 
liquor in one state and carry it 250 miles into another state to sell it.” 
The defendant’s counsel objected to this remark. Doubtless it is a 
matter of common knowledge that illicit liquor is continually carried 
across state lines for sale, but we eannot say that the conduct of the 
solicitor in repeating this remark after the court had ruled out such 
remarks as to matters not in evidence was harmless error. It may have 
had no influence upon the verdict of the jury, but certainly the solicitor 
should not have repeated the remark after the court had ruled, and 
properly, that such statements should not be made by the solicitor. 
There was no exception to the judge’s charge, but for the reason just 
given we think that the defendant is entitled to a 

New trial. 


Cited: S. v. Tucker, 190 N.C. 714; S. v. Phifer, 197 N.C. 730; S. v. 
Thompson, 217 N.C. 699; S. v. Phillips, 240 N.C. 524, 





(762) 
STATE v. BOB FRESHWATER. 
(Wiled 5 April, 1922.) 


Automobiles—Speed Limits—Cities and Towns—-Statutes—Ordinances. 


Town ordinances regulating automobiles, speed limits, ete, within the 
town in conflict with the statutes on the subject, C.S. 2599, 2618, are void 
under the provisions of C.S. 2601, and apart from the express provisions of 
the last named section, they must yield to the statute law of the State, such 
powers being a delegated legislative function. 


AppEAL by defendant from Kerr, J., at February Term, 1922, of 
ALAMANCE. 

Defendant was convicted of violation of an ordinance of the city of 
Burlington. 

The ordinance is as follows: “That the speed hmit on all automo- 
biles, motor cars, electric and steam vehicles of any and all kinds shall 
not exceed eight miles an hour over the streets in what is known as the 
fire limits; and through and over any other streets of the city of Bur- 
lington the speed limit shall not exceed fifteen miles an hour; that in 
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eS, 





turning from one street to another, the signal must be given, and that 
the mufflers on all automobiles shall not be open within the fire limits. 

“Any person violating any of the provisions of this ordinance shall, 
upon conviction before the mayor, be punished by a fine of $5; for the 
second offense, or any subsequent offense, he shall be punished by a 
fine of $10; and upon conviction of the third offense the permit to op- 
erate automobiles or other motor vehicles shall te canceled.” Sections 
o7-B, 57-H. 

At the close of the State’s evidence, the defendant moved to dismiss 
as in case of nonsuit. C.S. 4648. The motion was overruled, and the 
defendant excepted. Verdict of guilty; judgment, and appeal by de- 
fendant. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
William I. Ward for defendant. 


ApaMs, J. The ordinance is plainly in conflict with C.S. 2599 and 
2618. Section 2601 inhibits the governing body of a municipal corpora- 
tion from passing any ordinance contrary to the provisions of the chap- 
ter in which these sections are found. But without regard to this stat- 
utory inhibition, the conflict would be fatal. Municipal ordinances are 
ordained for local purposes in the exercise of a delegated legislative 
function, and must harmonize with the general laws of the State. In 

ease of conflict the ordinance must yield to the State law. The 
(768) motion to dismiss the action should therefore have been allowed. 

Washington v. Hammond, 76 N.C. 33; S. v. Langston, 88 N.C. 
6938; S. v. Brittain, 89 N.C. 574; S. v. Keith, 94 N.C. 933; S. v. Austin, 
114 N.C. 855; S. v. McCoy, 116 N.C. 1059; S. v. Black, 150 N.C. 866. 
On the defendant’s motion the judgment is reversed, and this will be 
certified. 

Reversed. 


Cited: S. v. Stallings, 189 N.C. 106; Eldridge v. Mangum, 216 N.C. 
534; Davis v. Charlotte, 242 N.C. 674; In re Markham, 259 N.C. 569. 
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STATEH vy. 8S. T. HOOKER. 
(Filed 5 April, 1922.) 


Appeal and Error—-Habeas Corpus—Certiorari. 


No appeal to the Supreme Court lies upon the refusal of the judge, having 
jurisdiction, to release the petitioner in habeas corpus proceedings, except in 
cases concerning the care and custody of children, the remedy being by appli- 
cation for the writ of certiorari which lies in the discretion of the appellate 
court: and an appeal by the petitioner under sentence for contempt of court 
will ordinarily be dismissed. In this case, with the consent of the attorney- 
general, the court passes upon the appeal as if on certiorari. 


Habeas Corpus—Statutes, 


The petitioner in habeas corpus proceedings adjudged in contempt of court 
shall, under the provisions of our statutes, be remanded when upon the hear- 
ing it is made to appear that he is held in custody by virtue of a process issued 
by a court or judge of the United States where such judge or court has ex- 
Glusive jurisdiction ; by virtue of a final judgment or decree of any competent 
court of civil or criminal jurisdiction or of any execution issued upon such 
judgment or decree; for any contempt, specially and plainly charged in the 
commitment by some court, officer or body having authority to commit for the 
contempt charged; that the time during which such party may be legally de- 
tained has not expired. 


Habeas Corpus—-Courts—2Jurisdiction—Record. 


Where the petitioner in habeas corpus proceedings is held under a final sen- 
tence of a court, a commitment of contempt or other, the only questions open 
to inquiry at the hearing are whether on the record the eourt had jurisdiction 
of the matter and whether on the facts disclosed in the record and under the 
law applicable to the case in hand, the court has exceeded its powers in im- 
posing the sentence whereof the petitioner complains. 


Courts—Contempt of Court—Justices of the Peace—Habeas Corpus— 


Statutes. 


While engaged in the trial of causes before him the mayor of a town, 
with jurisdiction of a justice of the peace, went just without the door of 
his office for a moment or two, and while there was insulted and vilely 
abused and threatened with attempted assault by the petitioner in habeas 
corpus proceedings for having had a warrant issued for the petitioner’s son 
under a criminal charge: Held, such acts and conduct of the petitioner con- 
stitute a direct contempt, authorizing punishinent by imprisonment not to 
exceed thirty days or a fine not to exceed $250, or both, in the discretion 
of the court. C.S. 981. 


Same—Constitutional Law—Inherent Powers. 


The constitutional restriction imposed by the Constitution on the juris- 
diction of justices of the peace to fines of 850 and imprisonment for thirty 
days, Article IV, sec. 27, apply only to the administration of the law in the 
trial of criminal cases. and were not intended to affect the inherent or stat- 
uftory powers possessed by these courts and conferred upon them as neces- 
sary to enable them to transact business and maintain a proper respect for 
their authority, and in this interpretation weight is given to a like interpre- 
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tation of our statute giving such courts power to punish by imprisonment 
not exceeding thirty days or a fine not exceeding $250, or both, in the dis- 
cretion of the court, it being the same given to the judges of the Superior 
Courts, and other courts of record, for like offenses. C.S. 981, 983. 


G6. Habeas Corpus—Lega] Detention—Sentence—Valid in Part. 


Where a prisoner is detained by virtue of a sentence in part valid, and 
part otherwise, he may not be liberated on habeas corpus until he shall have 
served the valid portion of his sentence, and he shall be remanded when 
it appears that the time during which he may legally be detained has not 
expired. 


Petition for habeas corpus, In re S. T. Hooker, heard before 

(764) Lyon, J., holding the courts of the Fifth Judicial District, Fall 

Term, 1921, at the courthouse in Greenville, N. C., on 12 Sep- 
tember, 1921; from Pirrt. 

On said hearing it was made to appear that D. M. Clark, Esq., mavor 
of the town of Greenville and as such clothed by statute with the 
gaged in hearing causes in his office in Greenville, N. C., and having 
jurisdiction of a justice of the peace, on 12 September, 1921, was en- 
disposed of one case and taken up another, for a moment stepped just 
outside of the back door to get his spittoon, when he was approached 
and abused and assaulted by the petitioner on his action as mayor in 
having issued a criminal warrant for petitioner’s son; that on rule and 
capias issued, said mayor adjudged said petitioner guilty of contempt 
of court, sentenced him to jail for thirty days and imposed a fine of 
$200, and petitioner was committed and held in custody under said 
judgment, when present proceedings were instituted. 

In more direct reference to the occurrence, his Honor, confirming the 
action of the mayor in this respect, finds the facts and conclusions of 
law as follows: “That on the same morning that $8. D. Hooker was put 
in the lock-up, to wit, 12 August, 1921, the mayor held court in his 
private office for the disposition of two emergency cases; that he had 
disposed of one case, and was in the act of taking up and disposing of 

the second case when he stepped outside of his back door to get 
(765) a spittoon, he had turned to go back into his office when he was 

called by the respondent, 8. T. Hooker, who at the time was in 
the rear of the office of J. C. Lanier, he said in his usual tone of voice, 
“Come here a minute, Clark.” The mayor took the respondent to be 
rational, and approached the respondent at a point within a few feet 
from his office and in the rear of the office of J. C. Lanier, the two 
offices adjoining; he was met by the respondent, 3. T. Hooker, S. D. 
Hooker, and J. C. Lanier; the respondent faced the mayor and com- 
menced to accost him in a very angry, menacing, and threatening 
manner, asking the mayor, “What in the hell did you issue a warrant 
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against my son, 8. D. Hooker, for?” then and there denouncing the 
mayor, calling him a har, a common street loafer, a leech upon the 
community, and a son-of-a-bitch, shoving him off with a push on the 
shoulder, at the same time opening a pocket knife, which he held be- 
hind him in a position ready to strike; the knife was taken from the re- 
spondent by a police officer, Stokes, who had come out of the mayor’s 
office, attracted by the loud, abusive language of the respondent to the 
mayor. 

The mayor did not attempt to strike or resist the attack or the lan- 
guage of the respondent, using no loud, abusive, or profane words, 
simply saying, “I don’t care to have any argument. The matter can 
be settled in court.” The mayor then walked back to his office, the 
respondent following him, and continuing to abuse, slander, curse, and 
denounce him. 

“The denunciatory and abusive language and the assault of the said 
S. T. Hooker was contemptuous and interfered with the mayor, and 
prevented him from the proper and lawful discharge of his official 
duties, and was had and done for the purpose of intimidating the mayor 
in the performance of his duties in the trial of the said 8. D. Hooker, 
and said conduct was committed while the court was actually sitting 
for the transaction of business.” 

And upon these and other findings the court entered judgment as 
follows: “Upon the foregoing facts it is considered, ordered, and ad- 
judged by the court that the acts and conduct of the respondent were 
contemptuous, and brought contumcly and insult upon the court, and 
were committed in the presence of the court, and it is further considered 
and adjudged that the said 8. T. Hooker was in contempt of said court. 

“Tt is further ordered and adjudged that the findings of D. M. Clark, 
mayor, be and the same are hereby fully sustained, and it is ordered 
and adjudged that the said 8. T. Hooker be and he is hereby adjudged 
to be in contempt of the court of D. M. Clark, mayor. 

“Tt further appearing that the judgment of the court exceeded the 
jurisdiction of the mayor, in that he could only fine the said Hooker $50 
or imprison him 80 days; it is, therefore, considered, ordered, 
and adjudged that this cause be remanded to the mayor of the (766) 
town of Greenville, to the end that Judgment be entered herein 
pursuant to law, by said mayor, D. M. Clark.” 

From which said judgment the petitioner appealed. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
J.C. Lanier and H. W. Whedbee for defendant. 
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Hoxe, J. Our decisions hold that except in cases concerning the care 
and custody of children no appeal lies from a judgment in habeas corpus 
proceedings, but the action of the judge must be reviewed, if at all, by 
writ of certiorari, which rests in the sound discretion of the appellate 
court. In re McCade, ante, 242, citing, among other authorities, In re 
Lee Croom, 175 N.C. 455; In re Holley, 154 N.C. 7.63. 

Under these, and other decisions to like effect, this appeal, therefore, 
should be dismissed, but for the faet that the Attorney-General, waiv- 
ing notice, has consented that the cause be heard and determined as on 
writ of certiorari, if such course meets the approval of the Court, The 
Court having so determined and considered the cause in that aspect, it 
appears that the defendant has been found guilty of direct contempt 
of the mayor’s court of the city of Greenville, in violent abuse, and 
direct assault on the mayor while engaged in the administration of 
publie justice and in the exercise of jurisdiction with which he is clothed. 
For such conduct he is held in custody under a seritence by the mayor, 
imposing imprisonment for thirty days and a fine of $200, and sues 
out this writ of habeas corpus to inquire and determine as to the legal- 
ity of his detention. 

It is held with us that the writ of habeas corpus cannot be made to 
serve the purpose of an appeal or writ of error. And our statute on the 
subject provides that on a hearing of this character the prisoner shall 
be remanded when it appears that he is held in custody: 


1. By virtue of a process issued by a court or judge of the United 
States, in a case where such judge or court has exclusive jurisdiction. 

2. By virtue of a final judgment or decree of any competent court 
of civil or criminal jurisdiction, or of any execution issued upon such 
judgment or decree. 

3. For any contempt, specially and plainly charged in the commit- 
ment by some court, officer, or body having authori:y to commit for the 
contempt charged. 

4. That the time during which such party may be legally detained 
has not expired. 


And in the application and construction of these principles and 

(767) the statutory provisions cited, it is the aczepted position that 

where one is held under a final sentence of a court, a commit- 

ment of contempt or other, the only questions open to inquiry are 

whether on the record the court had jurisdiction of the matter, and 

whether on the faets disclosed in the record and under the law appli- 

cable to the case in hand, the court has exceeded its powers in imposing 

the sentence complianed of. In re Lee Croom, 175 N.C. 455; In re 
Holley, supra. 
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Speaking to the question in Holley’s case, swpra, the Court said: 
“And in determining this question of power the court is confined, as 
heretofore stated, to the record proper and the judgment itself. It is 
not permitted that the testimony or the rulings therein should be ex- 
amined into, nor that matters fairly in the discretion of the presiding 
judge should be reviewed, or that judgments erroneous in the ordinary 
acceptation of the term should be questioned. The hearing is confined 
to the record and judgment, and relief may be afforded only when on 
the record itself the judgment is one clearly and manifestly beyond the 
power of the court, a statement of the doctrine supported in numerous 
and authoritative decisions here and elsewhere,” citing Ex parte Mc- 
Cown, 189 N.C. 95; In re Schenck, 74 N.C, 607; In re Swan, 150 US. 
637; In re Coy, 127 US. 731. 

This being the recognized principle that prevails in a hearing and 
case of this kind, our statute on contempts being C.S., ch. 17, sec. 978 
et seq., constitutes the acts and conduct of defendant, as established in 
this case, a direct contempt, authorizes punishment by imprisonment 
not to exceed thirty days or fine not to exceed $250, or both, in the dis- 
cretion of the court. C.S. 981, and in express terms confers power to im- 
pose it on “every justice of the peace, referee, commissioner, clerk of 
the Superior, inferior, or criminal court, on the judges of Superior and 
Supreme Court, board of commissioners of Corporation Commission, 
when sitting on the trial of causes or engaged in official duties.” CS. 
983. 

Defendant having been convicted and sentenced under the provisions 
of the statute, this is a final sentence, from which no appeal lies in the 
ordinary acceptation of the term, and where under the authorities cited, 
and others of like kind, can only be reversed or modified for a lack of 
power or jurisdiction of the court imposing the sentence. In re Croom, 
supra; S. v. Little, 175 N.C. 743; In re Brown, 168 N.C. 417; Ex parte 
McCown, 139 N.C. 95. 

It is urged for petitioner that this sentence is beyond the power of the 
mayor’s court, which is only vested with the jurisdiction of a justice of 
the peace, and whose powers, therefore, under Article IV, section 27, of 
the Constitution, are restricted to a fine of $50 or imprisonment for 30 
days. but the Court is of opinion that the limitations of this 
article and section apply, and were designed to apply, to the (768) 
ordinary administration of the law in the trial of criminal causes, 
and were not intended to affect the inherent or statutory powers pos- 
sessed by these courts and conferred upon them as necessary to enable 
them to transact business and maintain a proper “respect for their au- 
thority.” This is undoubtedly the Legislature’s construction of the 
section of the Constitution referred to, for, as we have said, the statute, 
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in express terms, confers the power to punish and fine to the amount 
stated on the justices of the peace as well as on xourts of record, and 
there are decisions here and elsewhere which strongly favor this view. 
In re Griffin, 98 N.C. 225; S. v. Lyon, 93 N.C. 575; People v. Toole, 35 
Col. 225; 6 R.C.L., title Contempt, sec. 48. 

In Griffin’s case, supra, speaking to the distinction and some of the 
differences that exist between proceedings for contempt and the ordinary 
administration of the criminal law, Smith, C. J., said: “The one be- 
longs to the general administration of the criminal law, the other is the 
exercise of judicial authority inherent in the court, and indispensable in 
the exercise of its functions. If the act which shows the contempt con- 
stitutes a criminal offense, it may be prosecuted and punished as such 
notwithstanding the contempt may also be punished.” 

And in 8. v. Lyon, supra, in which it was held that a justice of the 
peace, in proper cases, had the power to require an adequate bond to 
keep the peace, and no appeal would lie, though the result might, in its 
practical operation, work an imprisonment far beyond the thirty days 
limitation on a justice’s jurisdiction, Werrimon, .., said: “This view 
is not in conflict with the provisions of the Constitution, Art. IV, sec. 
27, and the statute on the subject. These provisioas have reference to 
criminal cases wherein the magistrate gives judgment against a party 
charged with a criminal offense and imposes on him a punishment 
therefor.” 

And in no event would the petitioner be entitled to his discharge on 
the facts of the present record. Even if the statute authorizing justices 
to both fine and imprison for direct contempt of court were invalid as 
violating the constitutional restrictions on their criminal jurisdiction, 
these courts have, with us, and without any statute, the mherent power 
to punish for direct contempt, when engaged in the administration of 
the State’s justice, and in the exercise of the jurisdiction and powers 
conferred upon them by the law. In re Deaton, 105 N.C. 59; Scott v. 
Fishblate, 117 N.C. 265; S. v. Atken, 1138 N.C. 681. 

And this being true, even if the fine of $200 were invalid, the portion 
of the judgment inflicting an imprisonment for thirty days would be 
well within the constitutional provisions, and must be enforced accord- 
ing to its terms. 

It is the established principle in cases of this character that 

(769) when a prisoner is detained by virtue of a sentence in part valid, 
and part otherwise, he may not be liberated on habeas corpus 

till he shall have served the valid portion of his sertence. In re Holley, 
supra, citing U. S. v. Pridgen, 153 U.S. 48; Ex parte Erdman, 88 Calli- 
forma 578. A position directly recognized and approved in subsection 
four of our statute on habeas corpus as above quoted, “that the prisoner 
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shall be remanded when it appears that the time during which he may 
be legally detained has not expired.” 

This will be certified that the judgment of the mayor’s court be en- 
forced as entered. 

Modified and affirmed. 


Criark, C.J., did not sit. 
Cited: S. v. Farmer, 188 N.C. 245; In re Bellamy, 192 N.C. 673; In 


re Ogden, 211 N.C. 108; In re Adams, 218 N.C. 881; In re Burton, 257 
N.C, 540. 





STATE y. KATE HAUSER anp CURTIS GENTRY. 
(Filed 12 April, 1922.) 


1. Larceny—Indictment—Proof—Variance. 

The charge in the indictment was for the larceny of a diamond. The 
proof that it was a large diamond set in the center of a brooch surrounded 
by pearls and small diamonds, is not a fatal variation between the charge 
and proof. 


2. Same—Husband and Wife—Constitutional Law. 

Where the indictment charges larceny of a diamond as from the husband, 
when if was in fact the property of his wife, and they were living together 
as husband and wife, and he had charge of her affairs and of the property 
in the house, he has such special property in the article stolen as will sus- 
tain a conviction, notwithstanding the constitution recognizes the wife’s 
right in her individual property. 


3. Receiving Stolen Goods — Larceny—Indictment-——Evidence——Questions 
for Jury—tTrials. 

Where there is evidence that a colored nurse has stolen a diamond from 
her employer, which was missing on the night she spent at the house of her 
codefendant charged with receiving, and that her codefendant sold the dia- 
mond for about one-tenth of its value on the morning following, is sufficient 
of his receiving with knowledge that the diamond had been stolen to sus- 
tain a verdict convicting him of the offense. 


4. Same—True Owner. 


Where there is evidence that the codefendant in an action for larceny 
knew that a diamond had been stolen and that he had himself stolen it from 
the thicf, it is immaterial whether he had stolen it from the thief or the 
true owner, both acts being against the right of the true owner, and 
chargeable in the same bill as parts of the same illegal asportation. 
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APPEAL by defendants from Harding, J., at January Term, 
(770) 1922, of ForsyrTu. 

The defendants were charged with stealing one diamond of the 
value of $700, the property of M. P. Orr, and fcr receiving the same 
knowing it to be stolen. The defendant Kate Hauser was found guilty 
of larceny of the stone, and Curtis Gentry guilty of receiving the same 
knowing it to be stolen. Judgment; appeal by both defendants. 


Attorney-General Manning and Assistant Atiorney-General Nash 
for the State. 

Holton & Holton and H. M. Ratcliff for Kate Hauser. 

C. W. Stevens for Curtis Gentry. 


Cruark, C.J. The indictment charged the larceny of one diamond 
of the value of $700, the property of M. P. Orr. The evidence for the 
State, if believed, is conclusive that Kate Hauser was guilty of larceny 
of the diamond, which was a large diamond set in the center of a brooch, 
surrounded by pearls and small diamonds. She stole the brooch and it 
was later recovered in the same form as stolen. There was no separation 
of the diamond from the brooch. The defendant’s counsel contends, 
however, that larceny of a diamond being charged in the bill and the 
proof being that it was set in the brooch, was a fatal variance, If the 
defendant stole the diamond it makes no difference whether it was at- 
tached to the brooch or in a bag or box or lying about loose. S. v. Harris, 
64 N.C. 128, in which the charge was for larceny of “50 pounds of 
flour,” and the proof showed theft of a sack of flour. This was approved 
in S. v. Nipper, 95 N.C. 655, and in S. v. Kiger, 1.5 N.C. 750. In this 
last case the charge was theft of so many gallons of brandy and the 
proof was of so many barrels of brandy, which was held sufficient. 

The defendant further takes the objection that the indictment charged 
that the diamond was the property of M. P. Orr, and that it appeared 
in the evidence that it was the property of his wife; but the two were 
living together as husband and wife, and he had charge of her affairs 
and of the property in the house, and therefore had possession with her 
of her legal effects. He therefore had possession, waich was equivalent 
to a special property therein, notwithstanding that the Constitution 
recognizes the wife's rights in her individual property. S. v. Wincroft, 
76 N.C. 88; S. v. Matthews, 2bid., 41; Bishop New Criminal Procedure, 
p. 1687. 

The other defendant, Curtis Gentry, besides raising the two questions 
which are above raised on behalf of Kate Hauser, msisted there was no 
evidence in the case that he received the diamond knowing it to be 
stolen; but there was evidence, if believed, from which it appears clearly 
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that Kate Hauser carried the brooch to Curtis Gentry’s house. 

She was a colored nurse, and the testimony is that the brooch (771) 
was worth about $600. He sold it for $50. The testimony is that 

she spent the night at his house and the next morning the brooch was 
missing. Kate Hauser testified that he stole it from her. The conflict in 
the evidence on this point is not material, for whether he received it to 
sell for her, knowing it to have been stolen, or stole it from Kate Hauser, 
he evidently knew that she had obtained the brooch unlawfully, and it 
could be charged either as her property or as the property of the true 
owner. Wharton, sec. 1825; Ward v. People, 3 Hill 396, both cited in 
S. v. Wincroft, 76 N.C. 40, Being the same article, the larceny or re- 
ceiving was against the rights of the owner, and could be charged as 
parts of the same illegal asportation in the same bill. 

There are some other exceptions, but we do not think that they pre- 
sent questions that require discussion. We have, however, fully exam- 
ined them, and after hearing the learned argument of the counsel, we 
find 

No error. 





STATE v. CHARLES JESSUP. 
(Filed 12 April, 1922.) 


1. Automobiles — Statutes—Criminal Negligence—Evidence—Manslaugh- 
ter—Criminal Law. 

Upon a trial for manslaughter alleged to have been caused by the defen- 
dant’s criminally and recklessly driving an automobile upon a public high- 
way under circumstances prohibited by statute, there was evidence tending 
to show that the deceased, being driven by his son in another automobile, 
on the proper side of an improved road, twenty-two feet wide, was round- 
ing a curve near an embankment on the outside of the road, when the pris- 
oner and others, in an intoxicated condition, going in the opposite direction, 
with unobstructed view, ran across from inside of the road where he shouid 
have remained, and with fifteen feet to spare, collided with the automobile 
in which the deceased was riding, causing his death: /Teld sufficient to sus- 
tain a verdict of conviction. C.S. 2617, 2618; S. v. Rountree, ISL N.C. 535, 
cited and applied. 


2. Same—Intonication. 


Where there is evidence that the defendant by his criminal recklessness 
in driving his automobile on a public highway, prohibited by statute, collided 
with that in which the deceased was riding, causing his death, testimony 
as to the intoxicated condition of other men in the automobile with him at 
the time, together with the fact that some of them had whiskey, and the 
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defendant’s effort to borrow money to enable his brother to buy whiskey, 
with direct evidence of the defendant’s intoxicated condition, is competent 
as a part of the +es geste to show the defendant's opportunity to obtain 
whiskey at the time, and the purpose to have it on this occasion, C.S, 2617, 
2618. 


3. Evidence—Opinion Upon the Facts—Intoxication-—Automobiles—Crim- 
inal Negligence—Statutes. 


Where relevant as a part of the res geste upon the trial for manslaughter, 
for the criminally reckless driving of an automobile on a public highway 
(C.S. 2617, 2618), the impression of a witness from his own observation of 
the conduct and appearance of the defendant at the time, that the defen- 
dant was then under the influence of whiskey, is competent. 


APPEAL by defendant from Long, J., at October Term, 1921, 
(772) of Surry. 
Indictment for manslaughter, caused by negligently running 

an automobile, thereby causing the death of one O. N. Swanson. 

There was evidence on the part of the State tending to show that the 
Swansons, the father, O. N. Swanson, and son, Claude Swanson, driver, 
on the front seat, two daughters and a younger son on a rear seat, were 
traveling in a Mitchell car on the improved highway going north from 
Pilot Mountain to Westfield about three o’clock p. m. on 12 June, 1921. 

About four miles from Pilot Mountain, and on a curve in said road, 
a Ford, driven by the defendant and occupied by himself and other 
young men, had a head-on collision with the Mitchell car just at the 
curve, and in consequence of such collision, Mr. 0. N. Swanson was 
seriously injured and died soon afterwards. At the curve, the point of 
collision, the road was twenty-two feet wide. Immediately to its right 
was an embankment. The Mitchell car, going north, was running to 
the right of the center of the road, within twelve or fifteen inches of the 
embankment. The Ford ear, coming south, instead of taking the right 
at the curve, cut across the curve, and at the time of the collision was 
plainly on the right of way of the Mitchell car. “he radiator of the 
Mitchell car showed that it was a head-on collision. After the collision 
(record, p. 7), “The Swanson car was something like a half foot from 
the bank; that is the right front wheel. The Jessup car something like 
21% feet, probably three feet. The rear of the Swanson car was 214 
feet from the bank and the rear of the Jessup car 4 or 414. Where the 
cars were standing when I saw them, they were further towards West- 
field. I do not know where the cars had skidded; both cars were point- 
ing toward the bank.” At the point of collision, the Ford car, if prop- 
erly driven, would have had 15 feet of passage room to the right of the 
Mitchell car. There was a road called the Bryant road which entered 
the improved highway about opposite the point of collision. 
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Cy Bryant testified (record, p. 9): “I live about three hundred yards 
west of the place where the collision occurred. There is a road leading 
from my father’s house to the main road. At the time of the 
collision, J was coming from my father’s house and got to the (773) 
eherry tree where I saw two cars coming, both on the right, 
hugging the curve. I stopped about 80 steps from the highway. The 
Swanson car was going north, the Jessup car south. The Swanson car 
pulled to the right, very near the bank; the Jessup car cut to the left 
right against Swanson, then I heard the crash. Charlie Jessup was driv- 
ing. Claude Swanson was driving Swanson’s car. I stepped the distance 
from where I stopped to the road, and it was thirty steps.” 

At the curve one could see from the south going north 127 feet. There 
is evidence that the defendant was drinking the day of the accident, 
and his reputation as a whiskey drinker was bad. 

There was evidence for defendant tending to show that the collision 
occurred at or near the center of the highway; that Charles Jessup was 
not drinking or under the influence of liquor on the occasion; and at or 
about the time of the occurrence the attention of the defendant was at- 
tracted by the approach of a third car, from a side road, and which 
was about to enter the highway at or near the point where defendant’s 
car then was. The jury rendered a verdict of guilty of manslaughter, 
and judgment on the verdict, and defendant excepted and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
J. H. Folger for defendant. 


Hoxe, J. Notwithstanding the earnest and forcible presentation of 
his ease by defendant’s counsel, we are constrained to hold that no 
reversible error has been shown in the record. 

The jury, accepting the State’s version of the matter, have convicted 
the defendant of causing the death of O. N. Swanson, as charged in the 
bill of indictment, by his criminal negligence in driving his ear on the 
wrong side of the road, and in operating the same without taking rea- 
sonable and proper care, contrary to the provisions of the statute ap- 
plicable. C.S. 2617-2618. 

Both of these sections were enacted as necessary to a proper protec- 
tion of persons upon the highways of the State, and because, with the 
highpower vehicles now very generally in use, a violation of these reg- 
ulations was not unlikely to result in serious and oftentimes in fatal 
injuries. In the recent case of S. v. Rountree, 181 N.C. 535, Associate 
Justice Stacy, in a clear and forcible opinion, deals with these statutes 
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and the underlying reasons for their enactment, and it was there held, 
among other things, as pertinent to the facts of the present record: 


“Where one is tried for the reckless driving of an automobile made 
criminal by our statute (C.S. 2618), and an unintentional killing has 
been established by him, evidence is sufficient for conviction of 

(774) manslaughter which tends to show such recklessness or careless- 
ness as is incompatible with the proper regard for human life or 

limb, or that such injury was likely to occur under the circumstances, 

“The commission of a dangerous act, in itself a violation of a statute, 
intended to prevent injury to the person, when death to another ensues, 
renders the actor guilty of manslaughter at least. 

“Where an act makes reckless driving of automobiles upon the public 
highways, under certain conditions, a criminal offense, and there is a 
proviso fixing various speed limits thereon as to different localities and 
conditions criminal negligence per se and indictable, the proviso as to 
the speed limits does not necessarily preclude conviction of the offense 
prescribed in the body of the act for recklessness while driving at less 
speed.” 

It was insisted for defendant that prejudicial error was committed in 
the admission of certain testimony over his objection, tending to show 
that others of the party had liquor on the occasion and showed evi- 
dences of being under its influence. There was direct testimony to the 
effect that defendant also had taken whiskey at the time, and the state- 
ments objected to were not only competent as presenting the conditions 
existent at the time of the occurrence, a part of the res geste, but also 
as tending to show that defendant had every opportunity for obtaining 
whiskey at the time. And the testimony also objected to that defendant 
on the morning of the same day had endeavored to borrow $5 for the 
purpose, professed by him at the time, to enable his brother to buy 
whiskey, bore directly on the fact that defendant and his party in the 
car had the purpose of providing themselves with whiskey for the oc- 
casion. 

Again it is urged that a witness was allowed to express that ‘defen- 
dant a short time before the occurrence was under the influence of 
liquor.” This was given as the impression of the witness from the con- 
duct and appearance of defendant under the witness’s actual observa- 
tion at the time, and where relevant, is held competent as the state- 
ment of a fact. Taylor v. Security Co., 145 N.C. 388; Gilliland v. Board 
of Education, 141 N.C. 482. 

The case, in its essential aspects, is controlled by S. v. Rountree, 
supra, and as stated, there has been no error committed in the trial of 
the cause. 

No error. 
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Cited: S. v. Crutchfield, 187 N.C. 609; S. v. Palmer, 197 N.C. 187; 
S. v. Stansell, 203 N.C. 73; S. v. Cope, 204 N.C. 31; 8. v. Harris, 209 
N.C. 580; S. v. Fields, 221 N.C. 184; S. v. Lowery, 223 N.C. 604; 8. v. 
Dawson, 228 N.C. 88; S. v. Willard, 241 N.C. 264; S. v. Hancock, 248 
N.C, 435. 


en i a el, 


STATE v. SEBORN STRANGE. 
(Filed 12 April, 1922.) 


1. Criminal Law—Judgments—Condition of Good Behavior—Rearrest. 


Where the trial judge ascertains that the defendant in a criminal action 
has violated the condition of good behavior, upon which judgment had been 
rendered against him at a prior term of court, and orders him into custody 
under the judgment previously rendered, it is not objectionable as pronoun- 
cing judgment in that case, but is in conformity with our decisions. 


2. Criminal Law — Indictment — Counts — General Verdict——Evidence—— 
Presumptions, 


Where there is evidence to sustain a conviction on one or several counts 
of an indictment, a genera] verdict will be presumed to have been returned 
on the count or counts to which the evidence applies. 


APPEAL by defendant from Long, J., at October Term, 1921, of 
SURRY. 

The defendant was prosecuted on an indictment containing four 
counts, charging him (1) with the unlawful sale of liquor; (2) with 
having liquor in his possession for the purpose of sale; (8) with un- 
lawfully receiving liquor; and (4) with the unlawful transportation. 
His Honor instructed the jury upon the evidence relating to the second, 
third, and fourth counts. There was a general verdict of guilty. 

The defendant, at a previous term, had pleaded guilty of unlawfully 
receiving liquor, and judgment had been suspended upon payment of 
costs, the defendant having given bond to appear at each criminal 
term for two years and show his good behavior, in default of which a 
capias was to issue and the defendant was to be worked on the roads 
for twelve months. This case is No. 40. At the October Term, 1922, he 
was convicted of retailing in No. 46, and in No. 21 there was a verdict 
of guilty as above stated. In No. 40 his Honor found that the defen- 
dant had not been of good behavior, and ordered him mto the custody 
of the sheriff under the sentence pronounced at the former term to the 
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end that the sentence should be executed. In No. 46 the defendant was 
sentenced to twelve months on the roads, the service to begin at the 
expiration of the sentence in No. 40; and in No. 21 the prayer for judg- 
ment was continued. 

The defendant excepted and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 
J. H. Folger for defendant. 


ApaMs, J. The defendant assigns as error “his Honor’s pronouncing 

judgment” in the case in which the defendant had pleaded guilty at a 

previous term. But the record shows that lis Honor, instead of 

(776) pronouncing judgment, ordered the defendant into custody un- 

der the judgment previously rendered, upon finding that he had 

not complied with its terms. This procedure is sustained by the de- 

cisions of this Court. 8S. v. Everitt, 164 N.C. 399; 8. v. Greer, 1738 N.C. 
799; S. v. Hoggard, 180 N.C. 678. 

The defendant contends, in the second place, that there was no suffi- 
cient evidence to support his Honor’s instruction as to the unlawful 
transportation of the liquor. If this should be granted, still in support 
of two other counts there was ample evidence, and the jury returned a 
general verdict. Where there are several counts ir. an indictment, and 
there is evidence relating only to one, a general verdict will be presumed 
to have been returned on the count to which the evidence applies. S. v. 
Long, 52 N.C. 24; S. v. Cross, 106 N.C. 650; S. v. Toole, ibid., 736; S. 
v. Gilchrist, 1138 N.C. 673; S. v. May, 182 N.C. 1021; S. v. Gregory, 
153 N.C. 646. 

We find no error, and this will be certified. 

No error. 


Cited: S. v. Bell, 184 N.C. 704; S. v. Snipes, 185 N.C. 747; S. v. 
Switzer, 187 N.C. 97; S. v. McAllister, 187 N.C. 404; S. v. Shepherd, 
187 N.C. 611; S. v. Hammond, 188 N.C. 605; S. v. Jarrett, 189 N.C. 
519; S. v. Edwards, 192 N.C. 323; S. v. Schlichter, 194 N.C. 279; S. v. 
Maslin, 195 N.C. 540; S. v. Norris, 206 N.C. 197; S. v. Henderson, 207 
N.C, 261; S. v. Anderson, 208 N.C. 786. 
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STATE vy. L. L. WINDER. 
(Filed 19 April, 1922.) 


1. Juror — Opinion — Impartial Trial — Courts—Discretion—Appeal and 
Error. 

Where on the trial of a criminal case jurors on their voir dire have stated 
they had formed an opinion of the defendant’s guilt, but they could lay this 
aside, hear the evidence, the argument of counsel and the charge of the 
court, and render a fair and impartial verdict according to the evidence, 
their serving on the jury is a matter within the discretion of the trial judge, 
and not reviewable on appeal, 


2. Evidence—Corroborative—~Criminal Law—-Statutes—-Children—Carnal 
Knowledge. 

Where the prosecutrix has testified upon the trial for the unlawfully 
earnally knowing or abusing an innocent female child over twelve and under 
fourteen years of age (C.S. 4202), her testimony in answer to the questions 
of the solicitor, to the effect that she had told her mother on the day of the 
occurrence, who was the only near relative present, is admissible for the 
purpose of corroborating her other testimony. 


3. Evidence — Witnesses — Cross-Examination — Character — Impeach- 
ing Evidence-——-Criminal Law. 


It is competent for the solicitor in a criminal action to broadly cross- 
examine the defendant’s witnesses upon their collateral testimony given on 
their direct examination, tending to discredit the State’s witnesses, the lim- 
itation ordinarily being that they are not bound to answer questions that 
might subject them to an indictment or to a penalty under the statute. 


4. Appeal and Error—Objections and Exceptions—Instructions——Conten- 
tions. 


Exceptions to the statement of the contentions made by the trial judge 
in his charge to the jury, taken for the first time after trial, in the appel- 
lant’s Statement of the case on appeal, afford the trial judge no opportunity 
for correction, and are not reviewable. 


APPEAL by defendant from Horton, J., at November Term, 
1921, of PasQquoTank. (777) 


Attorney-General Manning and Assistant Attorney-General Nash 
for the State. 

W. L. Cahoon, Meekins & McMullan, P. G. Sawyer, and Thompson 
& Wilson for defendant. 


Waker, J. The defendant was convicted at the November Term, 
1921, of the Superior Court of Pasquotank County, Horton, J., presid- 
ing, of the statutory crime of carnally knowing a female child (Hattie 
Puckett) under fourteen years of age, and from the judgment upon 
such conviction, appealed to this Court. 
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The statute upon which the prosecution was based is C.8. 4209, as 
follows: “If any person shall unlawfully carnally know or abuse any 
female child over twelve and under fourteen years old, who has never 
before had sexual intercourse with any person, ae shall be guilty of a 
felony, and shall be fined or imprisoned in the State’s Prison, in the dis- 
cretion of the court.” The State’s evidence, if accepted as true, was 
conclusive of defendant’s guilt. 

Exception one was to the court’s overruling defendant’s challenge to, 
and refusing to stand aside five jurors, who on their voir dire stated 
that they had formed an opinion that the defendant was guilty, but 
could lay this aside, hear the evidence, the argument of counsel, and the 
charge of the judge and render a fair and impartial verdict according to 
the evidence, These were competent jurors. This ruling of the court is 
fully sustained by many decisions of this Court, presenting the same 
question. One of the more recent cases is S. v. Terry, 173 N.C. 761, in 
which it substantially appeared that after cha lenge to a juror, and 
upon cross-examination, as well as upon examination by the court, the 
juror testified that he could ‘eliminate from his mind all that he had 
heard or read, and that he could go into the Jury box and be governed 
solely by the evidence produced upon the trial, and by the charge of 
the court, and he could give the State and the prisoner an absolutely 

fair trial. On examination by the judge, the juror stated again 
(778) that he could render a verdict uninfluenced by any opinion he 

may have formed, or anything that he may have heard or read. 
The court in its discretion found the said jurors to be impartial, and 
had them tendered and sworn. With reference to this ruling of the court, 
it was held in that case to be in “exact accord” with previous decisions 
of this Court, and especially with the very recert case of S. v. Foster, 
172 N.C. 960, which cites with approval the case of S. v. Banner, 149 
N.C. 519, in which the same questions were asked and like answers re- 
turned as in the case now before this Court. The decision there was that 
a juror, having been tested according to the standard used in the present 
case, Was a competent juror, and that his admission to the jury box was 
in the sound discretion of the judge. S. v. English, 164 N.C. 498. Like 
ruling was made at this term upon practically the same state of facts. 
S. v. Montgomery, ante, 747. 

Exception two was taken to the solicitor’s question, and the answer 
of the prosecuting witness, Hattie Puckett, as follows: “I told my 
mother about this occurrence Sunday. Q. Was there any one else in 
your household for you to tell it to. A. No, sir. I kad no sister or brother 
or father there to tell.” This, of course, may have had very little, if any, 
probative force. It did tend to show that she told it to the only person 
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accessible to her, who would probably be in her confidence, and as 
such it was admissible as corroborative of her. 

Exceptions three, four, and five were to the admission of questions 
and answers put by the solicitor to adverse witnesses on the cross-exam- 
inations. These were admissible as impeaching the witnesses. It 1s said 
in S. v. Davidson, 67 N.C. 119: “It is now held that you may put 
almost any question to the witness, and that the witness is bound to 
answer it, unless the answer might subject him to an indictment, or to 
a penalty under a statute,” which is approved in S. v. Lawhorn, 88 
N.C. 637, and in S. v. Robertson, 166 N.C. 356, at page 360. But there 
are some exceptions to this rule, though not presented in this case. 
Those cases should, however, be considered with S. v. Holly, 155 N.C. 
485, and what was said by Justice Allen therein as to collateral testi- 
mony upon the question of character. 

The argument in this Court for defendant was confined mainly to 
the question as to the competency of the jurors to sit in the case, and, 
we think, properly so, but we have carefully examined all the other 
exceptions of the defendant and find them to be so unimportant, if not 
trivial, in their nature, as not to Justify a reversal of the Judgment. 
There was certainly no more than harmless error, 1f any error at all, in 
the rulings of the judge. Several of them were merely explanatory, and 
admitted in reply to attacks upon the State’s witnesses. The State did 
have, and should have, the right to explain any seemingly wrong 
imputed to its witnesses. Having allowed the insinuation against (779) 
their character to be made, or the truth of their testimony 1m- 
peached, if only in an indirect manner, it was nothing but fair and just 
that they should be permitted to rebut any implication of wrongdoing 
against them, or to explain any conduct on their part which was sought 
to be questioned by the other side so that the Jury might hear the whole 
story and be more competent to pass upon the credibility of the testi- 
mony. 

Many exceptions were taken to the statement by the judge of the 
contentions of the State and the defendant, but the judge, in respect to 
them, made the following finding: “No objection was made during the 
charge, or after the same, or at any time during the trial, to any state- 
ment or contentions by the court, nor was any correction suggested, all 
exceptions to statement of contentions and charge being made for the 
first time in the statement of the case on appeal served 13 January, 
1922, the case having been tried November, 1921.” The other excep- 
tions to the charge are clearly without merit. The instructions to the 
jury were full and complete, presenting the case to the jury in every 
phase of it, and correctly stated the law bearing upon all questions 
raised during the course of the trial. 
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No error. 


Cited: S. v. Baldwin, 184 N.C. 791; S. v. Williams, 185 N.C. 666; 
S. v. Reagan, 185 N.C. 7138; S. v. Barnhill, 186 N.C. 450; S. v. Ashburn, 
187 N.C. 730; S. v. Sinodis, 189 N.C. 571; S. v. Steele, 190 N.C. 510; 
S. v. Jeffreys, 192 N.C. 320; S. v. Maslin, 195 N.C. 541; S. v. King, 224 
N.C, 381; 8S. v. DeGraffenrerd, 224 N.C, 518. 





STATE v. BUD MURDOCK. 
(Filed 19 April, 1922.) 


1. Trials—Attorney and Client—Improper Remarks-~—Argument. 

A remark of the solicitor in an argument to the jury upon the trial of 
the defendant for the illicit manufacture of liquor, as to the appearance of 
the defendant, who had not become a witness, being typical of a blockader, 
is improper, and when not corrected by the judge when called to his atten- 
tion, is reversible error, 


2. Same—Instructions. 

Where the solicitor has made remarks to the jury, in his argument before 
them, to the prejudice of the defendant in a criminal action, the judge may 
either correct them at the time they have been called to his attention, or 
afterwards in his charge to the jury. 


8. Same—Appeal and Error. 

Where the solicitor has gone outside of the evidence to make prejudicial 
remarks about the personal appearance of the prisoner on trial in a criminal 
action, and the judge, upon having it called to his: attention, has stated he 
would correct it in his charge, his instruction in this case that the jury 
must confine itself to the evidence and not consider the personal appearance 
of the prisoner, is held sufficient to remove the prejudice, such matters be- 
ing left largely in the discretion of the trial judge, and it being for the de- 
fendant to offer prayers for instructions more full and explicit should he 
have so desired. 


AppeaL by defendant from Daniels, J., at December Term, 
(780) 1921, of DurHaM. 


Attorney - General Manning and Assistant Attorney-General Nash 
for the State. 
Brawley & Gantt for defendant. 


Waker, J. The defendant was convicted at the December Term, 
1921, of the Superior Court of Durham County, Daniels, J., presiding, 


N.C. ] SPRING TERM, 1922. 833 


a 


STATE v. MurRpDOCK. 


of manufacturing liquor, and from the judgment upon such conviction 
appealed to this Court. 

On 23 December, 1920, three officers of Durham County, Belvin, 
Morgan, and Hall, went into Patterson Township in Durham County 
and discovered three men manufacturing liquor at a still. The officers 
went in forty yards of the still, and observed the men for about twenty 
minutes. All of them recognized the defendant Murdock as one of the 
operators of the still. The defendant attempted to prove an alibi by 
two witnesses named Lowe, who were relatives. 

One of the alleged errors was a remark made by the solicitor as he 
was closing his address to the jury, which was as follows: “I do not 
know when I have seen a more typical blockader. Look at him, his red 
nose, his red face, his red hair and moustache. They are the sure 
signs. He has the ear-marks of a blockader.” The judge was occupied 
at the time and did not notice the remark, but the matter having been 
called to his attention, he stated that he would eure it in his charge, 
and the record further states as follows: “The judge, in compliance 
with his intimation to counsel for the defendant and the solicitor, and 
for the purpose of complying with the objection or exception of defen- 
dant’s counsel, and removing from the minds of the jury any unfavor- 
able impression which may have been made by the comments of the 
solicitor, upon the personal appearance of the defendant, charged the 
jury as follows: The defendant did not go upon the stand to testify in 
the case. “A statute passed by the Legislature, I think in 1879, gives 
the defendant the right to testify in his own behalf, in a criminal case. 
Before that time he had no such right, but that same statute provides 
that if he does not avail himself of this privilege, the jury is not to con- 
sider his failure to testify in any manner to his detriment. Nor are they 
to consider the physical appearance of the defendant in court, nor any 
personal peculiarities of him observed by them. You are to pass on the 
case purely upon the evidence of the witnesses.” 

The comment of the solicitor upon the personal appearance 
and characteristics of the defendant was clearly improper, if not (781) 
a serious breach of his privilege in discussing the case before the 
jury, but the judge attempted to correct, and, we think, he did correct 
any wrong or injurious impressions made upon the jury, or we must 
take it that he did, as abuses of this sort, we have said in many cases, 
must be left largely to his sound discretion as to the method or manner 
he will adopt in protecting the right of the defendant. We held in S. v. 
Davenport, 156 N.C. 596, at 597: “Improper remarks made by counsel 
to the jury are not reversible error when it appears that the court has 
instructed the jury not to consider them, but to confine themselves in 
their consideration to the facts bearing upon the issues; and exception 
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to the instructions not being more specific or full, must be taken by way 
of prayers for special instruction thereon. The trial judges are cautioned 
to immediately and fully correct abuses of this character.” See, also, S. 
v. Tyson, 183 N.C, 692. It appears that in S. v. Davenport, supra, the 
remark of the solicitor was quite as unjustifiable, and as prejudicial to 
the defendant, as the invective of the solicitor in this case, and there 
it was stated: “In his address to the Jury, one of the prosecuting attor- 
neys used this language: ‘The jury should find the defendants guilty, 
as their fines will be paid by the Richmond Cedar Works, a foreign 
corporation with headquarters in Virginia, a foreign state, where its 
officers sit back with slippered feet and direct this thing to be done.’ 
The defendants objected to these remarks at the time they were made, 
and the judge fully cautioned the jury, not at that time, but in his 
charge, to disregard them and to confine their inquiry to the single 
question as to the forcible entry. We think the caution was sufficient, 
but if not, the defendants should have requested the judge to make it 
so. This they did not do,” citing Simmons v. Davenport, 140 N.C. 407. 
The “abuse of privilege’ by counsel is not tc be regarded as is the 
language of a judge, which reflects upon a party or a witness. (S. v. 
Rogers, 168 N.C, 112; Morris v. Kramer, 182 N.C. 87.) The judge 
should be permitted, in the former case, to direct the course of the trial, 
but he should exercise great care to see that no party 1s improperly sub- 
jected to abuse or to unjust criticism; that is, such as is not based upon 
the evidence. Counsel have no right to state as a fact anything extran- 
eous to the evidence, and which is calculated to unjustly prejudice a 
party, or to bring him into ridicule or contempt, or to humiliate or de- 
grade him in the minds of the jury and by-standers, but we must leave 
the remedy for this evil for the Judge to apply as in his discretion and 
good judgment seems to be proper under the circumstances. The judge 
in this case acted with reasonable promptness, and it was sufficient to 
defer his reference to the incident until he charged the jury. He told 
the jury, and cautioned them, in effect, taat they should decide 

(782) the case solely upon the evidence and be governed only by it. He 
also cautioned the jury that they should not consider the “phys- 

ical appearance or personal peculiarities of the defendant observed by 
them.” It must have been evident to the jury tha* he was directing their 
attention to the improper comments of the solicitor, and it 1s stated in 
the record that he gave this instruction in compliance with his promise 
to defendant’s counsel, and to remove any unfavorable impression 
which had been made upon the jurors by the coraments of the solicitor. 
He might have said more, under the circumstances, but we cannot hold 
that he was obliged to do so. He might have been convinced, in the 
presence of the situation, that what he said was quite sufficient for the 
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protection of the defendant. It must not be understood that we approve 
at all of what was said by the solicitor, we merely trust to the presid- 
ing judge to administer the proper corrective, and to see that no wrong 
is done. He has the discretion to set aside the verdict, and to order a 
new trial, if he is satisfied that the verdict was the result of prejudice 
engendered by the severe language of the solicitor, and we must pre- 
sume that he did not so conclude, as he took no such action. 

This is not like S. v. Evans, ante, 758, because there the solicitor re- 
ferred entirely to evidence of facts not in the case, and when the judge 
had properly cautioned the jury not to consider what the solicitor had 
said, the latter repeated his remark, and for this reason we ordered a 
new trial, while in this case there was no repetition by the solicitor af- 
ter the judge had cautioned the Jury to confine themselves strictly to 
the evidence and not to be influenced by the personal or physical ap- 
pearance of the defendant. He was manifestly referring to and attempt- 
ing to remove any wrong or prejudice caused by the solicitor’s remarks, 
although he may not have expressly mentioned them. He could not 
have intended his instructions to apply to anything else, because what 
the solicitor had said was the only reference to the defendant’s personal 
appearance. 

The other exception is without any merit, as the Judge gave to the 
jury the proper caution, and one which this Court has repeatedly ap 
proved. 

There is no reversible error in the case. 

No error. 


Cited: 8. v. Tucker, 190 N.C. 709, 714; S. v. Adams, 193 N.C. 582; 
S. v. Ray, 212 N.C. 729; S. v. Bowen, 230 N.C. 712. 





(783) 
STATE v. ERNEST SHEFFIELD. 
(Filed 26 April, 1922.) 


1. Intoxicating Liquor—Spirituous Liquor—Unlawful Sales—Evidence— 
Cpen Questions for Jury—Possession—Prima Facie Case. 

Upon the trial of defendant for having the unlawful possession of liquor 
for the illegal purpose of sale, there was evidence that the defendant had 
one-half gallon thereof in his automobile at the time of his arrest thereat, in 
two one-quart flasks, and declared that one of them was for himself and 
the other for a person whom he would not name, and that a search of his 
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house at a previous time did not result in finding liquor therein, but in 
finding a place where a still had been operated about 150 yards distant. 
There was also evidence that at the time of the arrest the defendant de- 
clared it was not the first time he had had liquor, and that it would not be 
the last, and threatened injury to any one who had informed on him: Held, 
no prima facie case had been made out under the statute, but that all the 
evidence, when properly considered, was sufficient for an inference that he 
had the liquer, one quart at least, for the purpose of an illegal sale, upon 
which the jury could render a verdict of guilty, as upon an open question 
of fact. 


2. Intoxicating Liquor—Spirituous Liquor—-Unlawful Sales—Acting for 
Another. 


One who participates in effecting the sale of liquor from one person to 
another is equally guilty of the unlawful sale theveof as the one for whom 
he was acting. 


3. Appeal and Error—Instructions—Contentions-—Arguments—Reply of 
Judge——Harmless Error. 


Upon this trial of defendant for having liquor in his possession for the 
purpose of an unlawful sale: Held, the recitation of the solicitor’s argument 
upon the waiver by defendant of his right to have the case removed to an- 
other justice of the peace for the preliminary hearing, was not to the de- 
fendant’s prejudice, as the judge immediately and conclusively answered 
them, and fully protected his rights. 


AppgeaL by defendant from Ferguson, J., at October Special Term, 
1921, of Moorr. 


Attorney -General Manning and Assistant Attorney - General Nash 
for the State. 
Hl, R. Ihrie and H. F. Seawell for defendant. 


Waker, J. The defendant was convicted under an indictment 
which in a single count charged him with having the illegal possession 
of whiskey for the purpose of sale, and from the judgment, upon con- 
viction, appealed to this Court. 

There was no evidence in the record, except that of the State, and it 
contends that being capable of two inferences, it was argued upon those 

inferences and submitted to the jury, who found the defendant 
(784) guilty. Stated briefly, the State’s evidence was as follows: Dep- 

uty Sheriff Brown arrested the defendant in the town of Hemp, 
1 October, 1921, found a rifle in his automobile, «nd, under the cushion 
of the back seat, a half gallon of whiskey in two quart packages. At 
the time the defendant was arrested he was under bond in another whis- 
key case. Sheriff Brown immediately carried him before a justice of the 
peace, and on the way defendant told him there was no use of having 
a trial, that he would just waive examination. He said that he had got 
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a quart for himself and another quart for somebody else, but refused to 
tell who the other person was. He further said that the man who re- 
ported him had better never tell it or he would fix him and fix him 
good. The justice of the peace was present when the defendant was ar- 
rested, and at the trial told him he could move the case. Thereupon, 
the defendant replied that he had the liquor, and it was not the first 
time he had had liquor, and he would have some more pretty soon. The 
justice of the peace testified that as a revenue officer he had searched 
defendant’s premises a number of times, but found nothing to arrest 
him for; but he did find where a still had been operated about 150 
vards from his house. 

This is substantially the State’s evidence. At its conclusion defen- 
dant demurred to the evidence, and excepted to the judge’s overruling 
the motion to dismiss. The above statement shows evidence sufficient 
to carry the case to the jury. 

The court left it to the jury to determine upon all the evidence 
whether the defendant had possession of the liquor innocently, or for 
the purpose of selling, or assisting in selling, it to another. The defen- 
dant, upon his own statement, had procured the liquor, one quart for 
himself and the other quart for the person to whom he was carrying it 
at the time the officer arrested him. The jury could fairly and reasonably 
draw the inference, that he had purchased the liquor from some one 
else for himself and the other person. He did not state that it had been 
given to him, but said, rather defiantly, in answer to the justice of the 
peace who had agreed to remove the case from him, that “he had the 
liquor, and it was not the first time he had had liquor, and that he 
would have some more pretty soon,” and also threatened the man who 
had reported him, adding that he had better never let him know who it 
was, for if he did, “he would fix him, and fix him good.” The liquor was 
found in the ear, under the cushion of the rear seat. Upon this evidence 
there was no prima facie case that the law had been violated, and the 
court did not so instruct the jury, but left it to the jury, upon all the 
evidence, and as an open question of fact, to find whether the defen- 
dant had the liquor in his possession for the purpose of unlawfully de- 
livering it, as agent for the seller, to the person for whom, he had testi- 
fied, it was intended. If he was participating in effecting the sale 
of the liquor from one person to another he was just as guilty (785) 
as if he had sold it himself, as the principal, and was not merely 
aiding a third party to make the sale. S. v. Burchfield, 149 N.C. 587, 
which seems to answer fully all the contentions of the defendant in this 
respect. 

The part of the charge relating to the defendant’s waiver of a pre- 
liminary examination before a justice of the peace was only the state- 
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ment of a contention, or argument, by the Stace, to which the judge 
gave an immediate and conclusive reply, which fully protected the 
rights of the defendant, and rendered harmless any reference to the 
alleged waiver. 

No error. 


Cited: S. v. Baldwin, 184 N.C. 791; S. v. Williams, 185 N.C. 666; S. 
v. Reagan, 185 N.C. 718; S. v. Barnhill, 186 N.C. 450; S. v. Ashburn, 
187 N.C. 730; S. v. Steele, 190 N.C. 510. 





STATE v. B. W. BARKSDALE. 
(Filed 26 April, 1922.) 


Appeal and Error—Dismissal—Rules of Court. 


In this case, held that the appeal be dismissed in the Supreme Court on 
motion of the State for the failure of the appellant to docket his case at the 
first term of this Court beginning after the trial below, or apply for a 
certiorari upon filing a transcript of the record proper, in accordance with 
the requirements of the rules of Court regulating such matters. 


Appeau by defendant from Finley, J., at July Criminal Term, 1921, 
of RIcHMOND. 

The defendant was convicted of soliciting crders for intoxicating 
liquors, and appealed. This case was here at Spring Term, 1921 (181 
N.C. 621), and on a new trial below in July, 1921, he was again con- 
victed, and appealed. 


Attorney - General Manning and Assistant Attorney - General Nash 
for the State. 
Gibbons & LeGrand and Travis & Travis for defendant. 


Per CurtAM. Though the defendant was convicted and appealed at 
July Term, 1921, of Richmond, the record was not docketed here, nor 
was any certiorart applied for, upon a filing of the transcript of the 
record proper on appeal at the fall term of this Court. Indeed, the ap- 
peal was not docketed here until 11 April, 1922. The motion of the At- 
torney-General to dismiss must be allowed. This has been the uniform 
practice of the Court, as was held in S. v. Johnson, ante, 730, where 
the matter is fully discussed with full citation of authorities. 
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Indeed, this has been the uniform practice in accordance with 
the rules of the Court in both civil and criminal cases. Among (786) 
the more recent cases are Howard v. Speight, 180 N.C. 654, cit- 
ing numerous precedents. At last term the same ruling was reaffirmed in 
Buggy Co. v. McLamb, 182 N.C. 762; Kerr v. Drake, ibid., 765; Tripp 
v. Somersett, ibid., 768, and 8. v. Satterwhite, cbid., 892, in which last 
case the rule was again reaffirmed with full citation of authorities. 
Appeal dismissed. 


Cited: Rose v. Rocky Mount, 184 N.C. 610; Hardy v. Heath, 188 
N.C. 272; S. v. Walker, 245 N.C. 661. 





STATE v. CARL LIPPARD. 
(Filed 8 May, 1922.) 


1. Criminal Law—Larceny—Stolen Goods—Recent Possession—Presump- 
tions, 

For the recent possession of stolen goods to raise the presumption of law 
that the defendant, upon whom they were found, was the thief, such pos- 
session must be so soon after the fact of the theft shown that the defen- 
dant could not reasonably have gotten possession of them unless he had 
stolen them himself, or where the fact of his guilt is self evident from the 
bare fact of being found in possession of them. 


2. Same—lInstructions—Burden of Proof—Appeal and Error. 

Where the fact of possession of stolen goods is insufficient to raise a pre- 
sumption of law that defendant upon whom they were found was himself 
the thief, and he has offered evidence tending to establish his innocence, an 
instruction that he is presumed, as a matter of law, to be the thief, is re- 
versible error, in placing upon him a greater burden of proof than reqttired 
of hiin. 


8. Same—Automobiles. 


In an action to convict the defendant of the larceny of an automobile, 
there was evidence on behalf of the State tending to show that two weeks 
or more after the theft certain parts or accessories of the stolen machine 
were in the defendant’s possession, but that the machine itself was neyrer 
found, with confusing and contradictory statements of the defendant as to 
his lawful passession, as well as other evidence of his innocence, an instruc- 
tion to the jury: Held reversible error; that one found in possession of 
stolen property is presumably the thief, without the necessity of the State 
to introduce further proof, and that the burden is on the defendant to show 
his lawful possession of them. 
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APPEAL by defendant from Ray, J., at the August Term, 1922, of 
MECKLENBURG. 

Indictment for larceny of a Ford automobile, the property of one 
C. W. Johnson. 


Attorney-General Manning and Assistant Attorney-General 
(787) Nash for the State. 

J, D. McCall, Plummer Stewart, Hamilton C. Jones, Wilson 
Warhck and W. A. Self for defendant. 


Hoxg, J. There were facts in evidence on the part of the State tend- 
ing to show, among other things, that on 18 June, 1921, the Ford auto- 
mobile of C. W. Johnson was stolen at the baseball park, in the city of 
Charlotte, and has never been found or recovered. That some two weeks 
later the defendant, at the time driving an Essex car, the property of 
his father, was arrested in the city of Charlotte for speeding, and there 
was found in the car, covered over with a coat or quilt, a jack, identified 
as that owned by the prosecutor, and in his cer at the time it was 
stolen. A few days later, at the home of defendant’s father, and on a 
new Ford owned by defendant, there was found a Claxton horn, which 
was identified by prosecutor as the horn which was on the stolen car at 
the time it was taken. There were also other inculpating facts, including 
confused and contradictory statements of defendant as to how he came 
into possession of these articles. And also much evidence on part of de- 
fendant tending to show how he came into possession of these articles, 
and in a manner consistent with his innocence of the crime charged, ete. 
In referring to the possession of these articles, identified by the State’s 
evidence as being in or a part of the stolen car, his Honor, among other 
things, said: “It being a rule of law, gentlemea, that one found in 
possession of stolen property is presumably the thief —-that this is a 
reasonable presumption of the law that he be the thief, if found in 
possession of stolen property, and throws the burden upon the defendant 
to account for his possession.” Again, after stating that this is presump- 
tion of fact and not of law, shuttmg off all evidence to the contrary, 
and that in order to the application of the principle, it must appear 
that the possession is with the knowledge and concurrence of the defen- 
dant, which is correct, the court instructed the jury further that the 
finding of stolen goods in the possession of the defendant a reasonable 
time after the theft is committed raises a presumption that he himself 
is the thief, and it 1s the law that a person found in possession of goods 
recently stolen is presumed in law to be the thief, end it is not necessary 
for the State to show further circumstances tending to prove defendant 
guilty. And later in the charge, on the subject, the court said: “And 
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again, gentlemen, where a person is found in possession of goods that 
have been recently stolen, there is a presumption of law that he 1s 
guilty of the theft, and it is not necessary, in order to convict him, for 
the State to show that any other suspicious circumstances accompanied 
such possession.” 
The doctrine that there is, or may be, a presumption of guilt 

from the recent possession of stolen goods is one that, in the (788) 
language of Chief Justice Hale, must at all times “be warily 
pressed,”’ approved by Allen, J., in S. v. Ford, 175 N.C. 797-800, and to 
our minds, in this instance, has been erroneously applied, to defendant’s 
prejudice. While this presumption, when permissible, is not infrequently 
designated as a rule of law, it is not so in the strict sense of the term, 
shutting out all evidence to the contrary, but is one of fact and rebut- 
table by proper proof, and is rebutted by evidence in explanation which 
raises a reasonable doubt as to a defendant’s guilt. S. v. Anderson, 162 
N.C. 571. And our decisions hold that in order to its proper application 
it must be “manifest that the stolen goods have come to the possession 
by his own act or with his undoubted concurrence, and it must be so 
recent and under such circumstances as to give reasonable assurance 
that such possession could not have been obtained unless the holder is 
himself the thief.” S. v. Ford, 175 N.C. 797; S. v. Anderson, 162 N.C. 
571; S. uv. Hullen, 133 N.C. 656; S. v. Graves, 72 N.C. 482; S. v. Smith, 
24 N.C. 402. In Ford’s case, supra, also Justice Allen delivering the 
opinion, quotes with approval from Pearson, C.J., in the Graves case, 
supra, to the effect that the presumption does not arise except when the 
fact of guilt is self-evident from the bare fact of having the stolen goods. 
And from S. v. Anderson, supra, “except when defendant could not have 
reasonably gotten the possession unless he had stolen them himself.” In 
the case of S. v. Graves, supra, it was. proved that on 9 August, the 
home of J. I. Scales, in Greensboro, N. C., was feloniously broken into 
and a watch and chain stolen. That on 10 August, at Danville, Va., de- 
fendant had the watch and chain in his possession, and swapped them 
off for another, receiving small boot. Defendant, denying his guilt, tes- 
tified that he got the watch and chain from John and Dennis Sellars on 
Sunday night, 9 August, who got defendant to take them to Danville 
and trade them off. There were other facts tendmg to inculpate defen- 
dant. On the trial the Superior Court judge charged the jury that “if 
defendant was in possession of goods, in Danville on Monday, 10 Au- 
gust, stolen in Greensboro on 9 August, the law presumed he was the 
thief and had stolen them, the prisoner was bound to explain satisfac- 
torily how he came by them.” In holding this to be an erroneous charge, 
the Court said: “His Honor committed manifest error in taking the 
case from the jury and ruling that “af the jury believed from the evi- 
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dence that the prisoner was in possession of the watch and chain in 
Danville on the Monday after the watch and chain were stolen on Sat- 
urday night in Greensboro, the law presumed he was the thief, and 
had stolen the watch and chain, and that the prisoner was bound to 
explain satisfactorily how he came by the goods.” The rule is this: 
“When goods are stolen, one found in possession so soon there- 
(789) after that he could not have reasonably got the possession un- 
less he had stolen them himself, the law presumes he was the 
thief.”” And further, the presumption would only arise where the fact 
of guilty is self-evident from the bare fact of being found in possession 
of the stolen goods, and otherwise it becomes a case depending on cir- 
cumstantial evidence to be passed on by the jury. And a like position 
was upheld in S. v. Anderson, supra, where the fact of possession was 
only held to be an inculpating circumstance with other facts tending to 
show guilt, and to be considered and passed upon by the jury without 
and artificial weight arising from a presumption raised by the law. In 
the present case, defendant was never found in possession of the stolen 
ear, but of a Jack and horn which the State’s evidence tended to show 
had been detached from the same and found in defendant’s possession 
two weeks and more after the alleged theft. These and other inculpat- 
ing facts are sufficient to carry the case to the jury, but the circum- 
stances presented afforded so many opportunities for defendant to have 
become possessed of these articles in a manner consistent with his inno- 
cence that the artificial weight incident to a presumption raised by the 
law does not obtain, and for the error indicated, defendant is entitled 
to a new trial of the issue. 
New trial. 


Cited: S. v. Reagan, 185 N.C. 718; S. v. Riley, 188 N.C. 75; S. v. 
Cannon, 218 N.C, 467; S. v. McFalls, 221 N.C, 24; 8. uv. Holbrook, 223 
N.C. 628; S. v. Weinstein, 224 N.C. 650; S. v. Chambers, 239 N.C. 116; 
S. v. Matheay, 240 N.C. 485; S. v. Neill, 244 N.C. 256. 


STATE vy. T. H. BROWN anp W, A, L. SMITH. 
(Filed 3 May, 1922.) 


1. Intoxicating Liquor —Spirituous Liquor—Evidence—-Verdict—-Motions 
—Nonsuit—Trials. 

Held, the evidence in this case of the close relation and conduct of the 

two defendants indicted for violating the prohibition law, the location of 
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the still on the land of B. and with pathway to his house, his furnishing 
the wood for the still, found by the officers fired and surrounded with ma- 
terial for the distillation of liquor, and the acts and conduct of §S. in rela- 
tionship to the unlawful act, is upon defendants’ motion to nonsuit, sufficient 
to sustain a verdict of conviction against B. of ‘guilty of permitting a dis- 
tillery to be erected on his premises and manufacturing liquor,” and against 
S., of “guilty of manufacturing liquor.” 
2. Appeal and Error—Rules of Court—Dismissal. 

A case on appeal will be dismissed in the Supreme Court when the ap- 
pellant has not conformed to the rule requiring that it be docketed in a cer- 
tain time before the call of the district, at the first term of the Supreme 
Court beginning after the trial, and has failed to apply for a certiorari on 
good cause shown, 


AppreaL by defendants from McElroy, J., at June Term, 1921, 
of MECKLENBURG. (790) 

The defendants were indicted for violation of the prohibition 
law. 

The defendants excepted for the refusal to nonsuit. The evidence for 
the State, condensed, tends to show the following facts: That about 
10 April, 1921, the deputy sheriff and four officers named, in consequence 
of information received, went out to a farm owned by the mother of 
Brown, but under his control and management, and found there a 50- 
gallon still, two large vats of still beer, and all kinds of barrels, slop 
vats, funnels, buckets, and everything used in connection with making 
whiskey. The still was a good one, built on a brick furnace and cased 
up with brick. They also found a lot of provisions there, such as ham, 
cheese, coffee, light-bread, and a great number of empty sugar sacks, 
They found the vats full of beer that was working, about 2,000 or 3,000 
gallons. This beer was ready for the still, The still was hot and the 
fire was burning beneath it. The officers put out the fire by pulling the 
wood out from under the furnace. The still was about 50 yards from 
the edge of a meadow, where the defendant Brown was in the habit 
of cutting hay. At that date, 10 April, the hay had not been cut, but 
nearby was an old stack place, where the hay the year before had been 
stacked. Across this meadow and about 100 yards from the still was 
an old house place. The old house had been torn down and the timbers 
sawed into wood, and there was a large pile of that wood down at the 
still. The officers carried some of the wood found at the still up to the 
old house place and compared with the wood lying there, and found 
that it was the same and sawed the same length. The chimney of this 
old house had also been torn down and the brick used at the still ap- 
peared to be the same as that remaining in the old chimney at the 
house. 
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There was a road to the old house and a wel!-beaten path led there- 
from to the still. The road stopped at the old house place and the path 
ran from that place to the still and stopped there. The officers found the 
still by following that path. They found a lentern setting on the wood 
pile at the old house place. It was black with sraoke, had beer slops on 
it, and had evidently been used at the still. The wood at the still, when 
compared with that at the house place, was found to be the same size 
and length, and was sawed in the same way. Deputy Sheriff Festerman 
went back there a few days later and found the same things there, ex- 
cept that they had been moving the vats out. Most of them had been 
moved away. He testified further that he saw the defendant Lee Smith 
drive up in a Ford truck just as he was leaving. “He never said any- 
thing to me. He saw us and turned off through an old field. I saw two 
men in the truck with him, but I don’t know who they were. He sorter 
drove through the old field and stopped. I don’t xnow what had become 

of the lumber and stuff that had been moved away, but it had 
(791) been moved. Part of the furnace had been carried out into the 
old field.” 

The defendant Brown had had this house tozn down about two or 
three weeks before the still was discovered, and part of the timber sawed 
up and left there. Two days before the still was discovered, three negro 
boys saw the defendants Smith and Brown go down to the still. They 
drove their automobile up to the old house place, then got out of the 
car, came down the road, turned up the edge of the thicket and went 
into the still. They stayed there about 5 or 10 minutes, then left. The 
boys, noticing this, after they left, followed them, found a path, then 
took the path and went to the still. 

Both defendants denied that they knew anything of this still, They 
admitted that they were at the old house place and had walked down 
in the meadow at the time that the three boys saw them, but claimed to 
have gone there to look after the hay of last year’s cutting. The defen- 
dant Brown testified that his hay yard was about 185 yards from the 
still, and said: “When I got out of my automobile that day I did not go 
in the direction of the still place at all; I went in the other direction. 
. . . We did not go into the thicket at all, and I did not see any path 
leading to the still until after it was captured.” He admitted he had 
hauled the lumber and some of the slops from the still after the still 
was cut up, and that he gave his codefendant Smith some of the slops. 

The defendant Smith admitted that he got about a quart of liquor 
which was made at this place, and said: “Some boys found some liquor 
down there on Tuesday evening and brought it to my house. They took 
the most of it, at least some one did. I do not know who got the balance. 
I got less than a quart.” 
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There was some evidence introduced by the defendant in explanation 
or contradiction of some of the above testimony, but the jury did not 
give it credence, and found the defendant Brown “guilty of permitting 
a distillery to be erected on his premises and manufacturmg liquor,” 
and Smith they found guilty of manufacturing. Judgment and appeal. 


Attorney -General Manning and Assistant Attorney - General Nash 
for the State. 
FF. M. Redd and D. B. Smith for defendants. 


Crark, C.J. On this motion for nonsuit, the evidence of the State 
must be taken as true with the most favorable inferences that the Jury 
was authorized to draw from it. As to the defendant Brown, the evi- 
dence was sufficient to be submitted to the jury both on the charge of 
knowingly permitting land in his possession and under his control to 
be used as a place for the manufacture of liquor; and also for manu- 
facturing it. He admits that he was in and about this meadow 
frequently a short time before the still was discovered; that he (792) 
directed the tearing down of the house and the sawing up of 
some of its timbers on its site, and was himself in and about the place 
while this work was going on. The State’s evidence established clearly 
that there was a well-beaten path from this house to the still; that the 
fire wood used at the still came from the pile admittedly sawed under 
direction of the defendant; that setting on this pile of wood at the 
house was a lantern, smoked and beer-besprinkled, which bore traces 
of having been used at the still; and that the brick used in the furnace 
eame from the chimney of this old house. 

In S. v. Jones, 175 N.C. 709, Walker, J., for the Court, held that one 
was guilty of manufacturing if he furnished the still, or the corn, or 
the coal and wood to make the fire, or any other material used in the 
manufacture of liquor, A bill similar to the one in this case was passed 
upon and sustained by the Court at last term by Hoke, J., in 8S. v. 
Mundy, 182 N.C, 910. 

The defendant Smith, according to the evidence, was identified with 
Brown in the whole affair. He was with him on nearly every occasion 
where Brown is shown to have appeared at or near the still. Smith 
shared not only in the beer left at the still, but in the whiskey which 
had been made there, and was seen by two of the officers under sus- 
picious circumstances, apparently going there to haul off the lumber 
after the still was cut up. 

The evidence was sufficient to submit to the jury, and would have au- 
thorized the inference that the parties were at the still that morning 
before day preparing for the manufacture of whiskey, and made their 
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escape before the officers got there, one of them carrying the lantern to 
the old house place, but blowimg it out and setting it upon a pile of wood 
after they had reached the open. Upon the evidence, taken as the law 
requires on a motion of this kind, in its most favorable aspect and with 
the most favorable inferences which the jury can draw therefrom in 
favor of the State, we could not say that there was no evidence fit to 
be submitted to the jury against the defendants Sinith, although the evi- 
dence is not as full and complete against him as against his code- 
fendant. They were evidently associated, and there was evidence to con- 
vict Smith of aiding and abetting and hence guilty of the charge of 
manufacturing, C.S. 3409, as found by the jury. 

We have stated and discussed this case because it was argued before 
us, Which would not have been done if we had been advertent to the 
fact that this case was tried at June Term, 1921; that the record was 
not docketed, nor any certiorart applied for at the fall term, and a 
certiorar. would not have issued unless on good cause shown. Indeed, 
the appeal bond below was not filed until 11 Mach, 1922, and the ap- 
peal was not docketed here until 6 April, 1922. 

Under the always uniform ruling of the Court, the appeal 

(793) should have been dismissed. This has been often reiterated and 

several cases have been dismissed at this term accordingly. The 

reason of the rule and the necessity for its uniform observance was re- 

stated as late as last week in S. v. Barksdale, ante, 785. The Court will 

make no discrimination between litigants in the requirements which we 
have found necessary and have always adhered to. 

Appeal dismissed. 


Cited: Rose v. Rocky Mount, 184 N.C. 610; Hardy v. Heath, 188 
N.C, 272. 





STATE v. JOE PASOUR. 
(Filed 8 May, 1922.) 


1. Evidence—Nonsuit—Trials—aAppeal and Error-—Criminal Law—Stat- 
utes, 
Defendant’s exceptions after he has introduced evidence, to the refusal 
to nonsuit the State in a criminal action, requires: a consideration of the 
entire evidence on appeal. 
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2. Homicide — Murder—Deadly Weapon—Admissions—Implied Malice— 
Evidence—Nonsuit. 


Where the defendant on trial for homicide admits he fired the fatal shot, 
malice is implied, and nothing else appearing, the killing constitutes murder 
in the second degree, placing the burden on defendant to show to the satis- 
faction of the jury facets and circumstances sufficient to excuse the hoimi- 
cide or to reduce it to manslaughter, and defendant’s motion as of nonsuit 
is properly disallowed. 


3. Homicide—Murder—Evidence. 


Where the brother of the accused on trial for a homicide has testified as 
to certain “scratches” on the body of the deceased, evidence of the State 
tending to contradict and impeach hin is competent. 


4. Same—Appeal and Error—Unanswered Questions. 


Upon this trial for homicide the indication by the witness of the one of 
several brothers who had admitted killing their father was competent, and 
upon the record, evidence as to any peculiarity of the deceased a short time 
before being killed was irrelevant and remote, and also not considered on 
appeal when it is not shown what the proposed answer of the witness would 
have been to the question asked him. 


AppEAL by defendant from Ray, /., at the November Special Term, 
1921, of GASTON. 

The indictment charged the defendant with the murder of Eli Pasour, 
his father. The State prosecuted only for murder in the second degree 
or manslaughter. The jury returned a verdict for murder in the second 
degree, and from the judgment pronouneed the defendant appealed. 

The defendant admitted that he shot and killed the deeeased 
with a pistol, and introduced evidence tending to show self-de- (794) 
fense, Other circumstances relevant to the exceptions are stated 
in the opinion. 


Attorney - General Manning and Assistant Attorney - General Nash 
for the State. 
No counsel for defendant. 


Apams, J. Both before and after he had introduced evidence, the 
defendant moved to dismiss the prosecution as in ease of nonsuit, and 
duly excepted to the court’s denial of his motion. The exceptions, there- 
fore, require a consideration of the entire evidence. CS. 46438; S. v. 
Killian, 173 N.C. 792. The defendant admitted that he fired the fatal 
shot, but testified that he acted in self-defense. The intentional killing 
of a human being with a deadly weapon imphes malice, and, nothing 
else appearing, constitutes murder in the second degree. When this 
implication 1s raised by an admission or proof of the fact of killing the 
burden is on the defendant to show to the satisfaction of the Jury facts 
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and circumstances sufficient to excuse the homicide or to reduce it to 
manslaughter. S. v. Capps, 184 N.C, 627; S. v. Barrett, 182 N.C. 1005; 
S. v. Quick, 150 N.C. 820; S. v. Yates, 155 N.C. 450; S. v. Orr, 175 N.C. 
773; S. v. Brinkley, ante, 720. For these reasons the defendant’s own 
testimony necessarily forestalled his motion to dismiss the action. 

A witness for the State was permitted to testify, over the defendant’s 
objection, concerning statements made by the defendant’s brother, 
Morris Pasour, relative to certain marks or “seratches” on the body of 
the deceased. The defendant’s exception, which was duly entered, 1s 
without merit. The evidence was competent in contradiction and im- 
peachment of Morris’s preceding testimony. The other exceptions re- 
quire no discussion. Dr. Wilkins properly indicated the brother that 
admitted the killing, and evidence as to any peculiarity of the deceased 
a short time before his death, so far as the record discloses, was irrele- 
vant and remote. Besides, the proposed answer of the witness is not 
shown, 

Upon examination of the exceptions and the record, we find 

No error. 


Cited: S. v. Reagan, 185 N.C. 712; S. v. Marion, 200 N.C, 718; S. v. 
Gregory, 203 N.C. 531; S. v. Keaton, 206 N.C. 686; S. v. Norton, 222 
N.C. 420; S. v. Norris, 242 N.C. 53; S. v. Gay, 251 N.C. 80. 





(795) 
STATE v. BOB BENSON. 
(Filed 10 May, 1922.) 


1. Homicide—Murder—Evidence. 

Upon this trial for homicide the evidence of premeditation and delibera- 
tion in the defendant’s killing the deceased with a deadly weapon, is held 
sufficient to sustain a verdict of murder in the first degree, and no error is 
found in the trial in the court below. 


2. Same — Premeditation and Deliberation — Manslaughter — Justifiable 
Homicide. 


The killing of a human being with malice, and with premeditation and 
deliberation, constitutes murder in the first degree, the element of premed- 
itation being the thought beforehand for some length of time. however 
short; and that of deliberation, the execution of the preconceived intent, in 
cold blood, in furtherance of a fixed design to gratify a feeling of revenge 
or to accomplish some unlawful purpose, and not under the influence of a 
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violent passion suddenly aroused by some lawful or just cause or legal 
provocation. 


3. Same—Malice. 


Murder in the second degree is the unlawful killing of a human being 
with malice, but without the elements of premeditation and deliberation ; 
and malice is that condition of mind which prompts a person to take the life 
of another intentionally without just cause, excuse of justification, and will 
be implied in law by the killing with a deadly weapon, 


4. Same~~Burden of Proof—Satisfaction of Jury. 


The unlawful killing of a human being without either malice, premedita- 
tion or deliberation is manslaughter, and where the killing with a deadly 
weapon jis established, the burden is on the defendant to show to the satis- 
faction of the jury, but neither by the preponderance of the evidence, nor 
bevond a reasonable doubt, the lack of the elements of malice, or the ab- 
sence of all elements of crime necessary to establish his justification in tak- 
ing the life of the deceased. 


5. Homicide —~ Murder — Premeditation and Deliberation — Assault — 
Threats—Abusive Language. 


Language however abusive will not alone reduce the offense of murder 
to manslaughter, when such does not amount to an actual or threatened 
assault, but where the deceased has unlawfully assaulted the prisoner 
against his will, who then killed him in the heat of passion caused by the 
assault, the act of killing is homicide. 


AppEsL by defendant from McElroy, J., at November Term, 1921, of 
IREDELL. 

Criminal prosecution, tried upon an indictment charging the defen- 
dant with murder. 

There was evidence on behalf of the State tending to show that J. 
Robert Dishman, accompanied by Van Benfield, was traveling in a 
Ford car along a public highway in Iredell County when, late in the 
afternoon of Sunday, 18 September, 1921, he approached a horse 
and buggy standing near the edge of the road. The horse was (796) 
tied to a post, with the buggy angling across the road. At the 
approach of the automobile the horse suddenly jerked back and that 
threw one of the buggy wheels out past the middle of the road. The car 
struck the buggy wheel and broke it as it pushed the buggy out of the 
way. This seems to have been the only damage done, except the break- 
ing of some pieces of the harness. 

Van Benfield testified: “I examined the buggy. Looked over the 
wheel, and saw it was broke, and I told Mr. Dishman I would crank 
the car. I started to crank the car to get back in the road to see how 
bad it was torn up. I started to crank the car and Bob Benson and Jule 
Cowan come out there. I started to give 1t a jerk and Benson said to 
me, ‘Don’t you crank that car.’ I started agam, and he run right up 
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over me and said, ‘Damn you, don’t you crank that car.’ Dishman said 
to me, ‘Son, don’t crank it,’ and I never cranked it. Benson commenced 
cussing Dishman, told him, damn him, he had torn up his horse and 
buggy and had him to pay. And he would repeat it several times, and 
Mr. Dishman said, ‘I will pay you. I have done it, and I will pay for 
it.’ Benson said, ‘You have tore up my horse and buggy,’ and Dishman 
said to Benson, ‘Get Dr. Cruse, and if the horse is hurt I will pay for 
it.’ Dishman told Jule Cowan to go in the house and get the lantern 
and see how bad it was hurt, and how bad the horse was hurt, and Dish- 
man said if anything was hurt he would pay for it, Cowan went to the 
house to get the lantern. Benson commenced pulling off his coat, a white 
palm beach coat. He throwed it down in the buggy and he said, ‘I will 
go get the officers, they will assess the damages,’ Mr. Dishman said, 
‘Get the officers.’ Said, ‘I will pay whatever they essess it,’ and he left 
to go to Mr. Privette’s to phone for the officers. 

“Benson left. Jule Cowan came back out with the lantern. When 
Benson left, Dishman said, “Go get the officers. I will sit on the fender 
of the machine and wait till you get back.’ He sat on the fender of the 
machine, and when Jule come out with the light he told Jule to sit by 
him, Benson was gone.’ Benson was gone 80 minutes. When Benson 
eame back Mr. Dishman was sitting on the fender of the machine and 
he said to him, ‘Did you get the officers?’ And his answer was, ‘Damn 
you, you tore up my horse and buggy, and you have got me to pay.’ 
Mr. Dishman said to him, ‘Did you get the officers?’ and he said, ‘Damn 
you, you tore up my horse and buggy, and you have got me to pay.’ 
Mr. Dishman said to him, ‘Did you get the officers?’ and he said, ‘Damn 
you, you tore up my horse and buggy, and you have got me to pay.’ 
Dishman asked him the third time if he got the officers, and he said, ‘I 
ain’t telling you, but what I didn’t get the officers. Damn you, you tore 

up my horse and buggy and you got me to pay.’ Dishman said 
(797) to him, ‘I could have paid you long ago if you had told me how 

much it was.’ Benson left the road and went in Jule’s house, 
Dishman stayed there at the side of the car. I told Mr. Dishman to get 
in the car and let’s go; there was no reasoning to it. Mr. Dishman got 
in the car. I just started to crank the car, had given it a half jerk, and 
there were two shot’s fired out at Jule Cowan’s house. I just raised up. 
Mr, Dishman said, ‘Crank it, son, he is not going to shoot nobody,’ and 
I just pulled the flood bar. The shots sounded like a 32 rifle, 32 pistol, or 
38, wasn’t no shot gun, no 22 rifle. I pulled the flood bar and started to 
erank the ear by spinning it, turning it around and around. When the 
shots were fired, hadn’t spun it none yet, but I went to spinning the car 
around and around and spun it until it eatched and started, and when 
the car started, I raised up and Benson was a-pounding Dishman over 
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the head, and as he was hitting him over the head he said, ‘Damn you, 
IT will kill you.’ ” 

It appeared to the witness that the defendant was hitting Dishman 
with a gun. 

The defendant himself told the officer, Fred Claywell, soon after he 
had been arrested, that he struck deceased with a pine pole, about three 
feet long. The following is the defendant’s aecount of the killing, as re- 
lated to the officer: 

‘He said he left his horse and buggy standing beside the road at Jule 
Cowan’s. Said that Mr. Dishman and Mr. Benfield came along and 
they struck his buggy. Said that he went out and he asked Mr. Dish- 
man What made him run into his buggy, and Mr. Dishman said, ‘I 
didn’t see your buggy until I was mght against it.’ Said, ‘I didn’t have 
time to stop.’ He said, Mr. Dishman said, ‘Your buggy was in the edge 
of the road, anyhow,’ and Bob said he said to him, ‘You have got me 
to pay, Mr. Dishman,’ and he said he said, ‘All nght. I will pay you.’ 
Says, ‘I will pay you whatever the damages is.’ And he told him, he 
said, ‘You have got to pay me and pay me right now.’ He said he said, 
‘All right, I will pay you whatever the damage is, or you can go get a 
new wheel and I will pay for it, just whichever you had rather,’ and Bob 
said to him, said, ‘Damn you, I will go get the officers,’ and Mr. Dish- 
man said, ‘All right, go get the officers, and I will stay right here until 
they come, and I will pay the damages, whatever they say it is.’ And he 
went to Mr. Privette’s, and he could not get Statesville, the line was out 
of order, and he said that he went back and he said, ‘If went back with 
the intention of knocking hell out of him or making him pay for my 
buggy.’ And he said that when he got back to the car he told Mr, Dish- 
man, ‘Damn you, you are going to pay me and pay me right now,’ and 
he said, ‘Did you get the officers?’ and he said that Mr. Dishman said, 
‘Well, I will pay you whatever it 1s.’ and he says, ‘You are go- 
ing to pay me or I am going to knock hell out of you.’ Said he (798) 
walked down to the lower side of the house and picked up a pine 
pole three or three and one-half feet long. He said he went back to the 
ear and said, ‘I just rapped him in the head.’ He said, ‘I hit him a hell 
of a lick the first time with both hands.’”’ 

Dr. Davis testified that he examined the deceased at the hospital and 
his skull was mashed just like an egg shell. 

The defendant introduced no evidence, but asked the court to in- 
struct the jury to return a verdict of murder in the second degree. This 
instruction was declined, and is the basis upon which the defendant 
predicates his appeal. 
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The jury found the defendant guilty of murder in the first degree, 
and from the sentence of death pronounced thereon, this appeal is 
prosecuted. 


Attorney -General Manning and Assistant Attorney - General Nash 
for the State. 
No counsel contra. 


Stacy, J. The prisoner has had a fair trial. He has been convicted 
of murder in the first degree, and nghtly so. His conduct was heartless 
and cruel. the deceased was unusually patient, and at no time was his 
manner threatening. On the contrary, again and again he reiterated 
that he was willing to pay the defendant for any damage he had sus- 
tained. There was abundant evidence to support the verdict. 

His Honor charged the jury fully upon every aspect of the case, and 
explained clearly the difference between the three degrees of an unlawful 
homicide, to wit: murder in the first degree, murder in the second de- 
gree and manslaughter. 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation. S. v. Thomas, 118 
N.C, 1118. 

Premeditation means “thought of beforehand” for some length of 
time, however short. S. v. McClure, 166 N.C. 328. 

Deliberation means that the act is done in a coo. state of the blood. 
It does not mean brooding over it or reflecting upon it for a week, a 
day, or an hour, or any other appreciable length of time, but it means 
an intention to kill, executed by the defendant in a cool state of the 
blood, in furtherance of a fixed design to gratify a feeling of revenge, 
or to accomplish some unlawful purpose, and not under the influence 
of a violent passion, suddenly aroused by some lawful or just cause or 
legal provocation. S. v. Coffey, 174 N.C. 814. Wher. we say the killing 
must be accompanied by premeditation and deliberation, it is meant 
that there must be a fixed purpose to kill, which precedes the act of 

killing, for some time, however short, although the manner and 
(799) length of time in which the purpose is formed is not very ma- 
terial. S. v. Walker, 173 N.C. 780. 

Murder in the second degree is the unlawful killing of a human being 
with malice, but without premeditation and deliberation. S. v. Lips- 
comb, 1384 N.C. 695; S. v. Fuller, 114 N.C. 885. 

Malice is not only hatred, ill-will, or spite, as it is ordinarily under- 
stood — to be sure that is malice — but it also means that condition of 
mind which prompts a person to take the life of another intentionally 
without Just cause, excuse, or Justification. S. v. Banks, 143 N.C. 652. 
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It may be shown by evidence of hatred, ill-will, or dislike, and it is 
implied in law from the killing with a deadly weapon; and a pistol or a 
gun js a deadly weapon. S. v. Lane, 166 N.C. 333. 

Manslaughter is the unlawful killing of a human being without malice 
and without premeditation and deliberation. S. v. Baldwin, 152 N.C. 
822. 

Manslaughter plus malice gives us murder in the second degree; and 
murder in the second degree plus premeditation and deliberation gives 
us murder in the first degree. S. v. Banks, 148 N.C. 652. 

When it 1s admitted or proven that the defendant killed the deceased 
with a deadly weapon, the law raises two presumptions against him; 
first, that the killing was unlawful; and second, that it was done with 
malice; and an unlawful killing with malice is murder in the second 
degree. S. v. Fowler, 151 N.C. 782. 

The law then casts upon the defendant the burden of proving to the 
satisfaction of the jury —not by the greater weight of the evidence nor 
beyond a reasonable doubt -— but simply to the satisfaction of the jury 
(S. v. Carland, 90 N.C. 675), the legal provocation that will rob the 
crime of malice and thus reduce it to manslaughter, or that will excuse 
it altogether upon the grounds of self-defense, accident, or misadven- 
ture. S. v. Little, 178 N.C. 722. 

The legal provocation which will reduce murder in the second degree 
to manslaughter must be more than words; as language, however abu- 
sive, neither excuses nor mitigates the killing, and the law does not 
recognize circumstances as a legal provocation which in themselves do 
not amount to an actual or threatened assault. 18 R.C.L. 795. If, how- 
ever, the deceased assaulted the prisoner; that is, if he laid his hands 
upon him against his will, or struck him, or choked him, and the pris- 
oner killed the deceased in the heat of passion, caused by the assault, 
and not from premeditation and deliberation, and not from malice, he 
would not be guilty of more than the crime of manslaughter, 

There is no error appearing on the instant record, and the judgment 
must be affirmed. 

No error. 





Cited: S. v. Smuth, 187 N.C. 470; 8. v. Jones, 188 N.C. 144; S. v. Lut- 
terloh, 188 N.C. 414; Speas v. Bank, 188 N.C. 528; S. v. Robinson, 188 
N.C. 786; Hunt v. Eure, 189 N.C. 492; S. v. Steele, 190 N.C. 511; S. v. 
Ballard, 191 N.C. 123; S. v. Walker, 1938 N.C. 491; S. v. Miller, 197 
N.C. 447; S. v. Evans, 198 N.C. 84; S. v. Donnell, 202 N.C. 785; S. v. 
Gregory, 203 N.C. 580; S, v. Buffkin, 209 N.C. 125; S. v. Bell, 212 N.C. 
22: S. uv. Terrell, 212 N.C. 150; S. v. Mosley, 218 N.C. 307; S. v. Payne, 
213 N.C. 728; S. v. Maxwell, 215 N.C. 34; S. v. Meares, 222 N.C, 487; 
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S. v. Utley, 223 N.C. 46; S. v. Burrage, 223 N.C. 188; S. v. Prince, 223 
N.C, 394; S. v. DeGraffenreid, 223 N.C. 463; S. v. Harris, 223 N.C. 703; 
S. v. French, 225 N.C, 284; S. v. Wise, 225 N.C. 749; S. v. Hightower, 
226 N.C. 65; S. v. Stewart, 226 N.C. 302; S. v. Snead, 228 N.C. 39; S. v. 
Blanks, 280 N.C. 504; S. v. Chavis, 231 N.C. 311; S. v. Jernigan, 231 
N.C. 339; S. v. Wingler, 238 N.C. 491; S. v. Street, 241 N.C. 698; S. v. 
Crisp, 244 N.C. 410; S. v. Mangum, 245 N.C. 326; S. v. Faust, 254 N.C. 
106; S. v. Foust, 258 N.C. 458. 


(800) 
STATE v. MARYLAND PUGH. 
(Filed 10 May, 1922.) 


1. Evidence——-Witnesses—Character—Instructions, 

Where the character of a witness had not been impeached either by con- 
tradictory evidence or the manner of his cross-examination, it is presumed 
to be good, and the testimony of other witnesses thereto will be excluded; 
and where in a criminal action the case has been given to the jury, who 
return to court with a request for a further instruction as to whether a 
Witness’s character is considered good until proven bad in court, the judge’s 
reply that it is presumed to be good until the contrary is shown, is free 
from error under the circumstances. 


2. Instructions—Courts—Expression of Opinion—Statutes. 


Where the jury has failed to that time to agree upcn a verdict in a crim- 
inal action, an instruction by the judge that in effect it was a matter of in- 
difference to him, but it was their duty to agree if they could do so without 
violence to their consciences: that they must find for conviction beyond a 
reasonable doubt, uninfluenced by prejudices, ete.: Held, not to be an ex- 
pression of opinion by the judge upon the evidence, contrary to the statute. 
C.S. 564. 


3. Courts — Evidence — Expression of Opinion—Common Law—Right— 
Strict Construction. 
Our statute (C.S. 564), forbidding the expression of an opinion by the 
trial judge upon the evidence, is in derogation of the common-law rule, and 
its meaning will not be extended beyond its terms. 


4, Same—Criminal Law—Conduct of Jury—Discharge of Jury—Instruc- 
tions—Remarks. 

Where the trial judge has stated to a jury after rendering a verdict in a 
criminal action, that from their verdict their attention was evidently at- 
tracted by important business matters at home. and therefore he would ex- 
cuse them for the term, was a matter within his discretion and cannot be 
construed to the prejudice of a defendant in a later trial, though one of the 
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same jurors sat upon his case, or as an expression of opinion forbidden 
by C.S. o64. 
5. Appeal and Error — Presumptions — Discharge of Jury — Conduct of 
Jurors—Remarks—Instructions. 
The remarks of the trial judge in discharging a jury after verdict, or in 
impressing upon jurors and the publie the duty of jurors in their conduct, 
are prima facie presumed on appeal to be correct. 


ApPreAL by defendant from Brock, J., at April Term, 1922, of Ran- 
DOLPH. 

The defendant was convicted of an attempt to burn an unoccupied 
dwelling and from the judgment upon conviction appealed. 


Attorney-General AMfanning and Assistant Attorney-General 
Nash for the State. (801) 
C. N. Cox and Brittain, Brittain & Brittain for defendant. 


Cuark, C.J. The only errors assigned are for matters occurring 
after the case had been submitted to the Jury. There were no exceptions 
to the evidence or charge. 

After the jury had been in deliberation for some time they came into 
court for further instructions and asked the Judge this question: “Is a 
witness’s character considered good until proven bad in court,” to which 
the court replied: ‘“The witness’s character is presumed to be good until 
the contrary is shown.” This reply is undoubtedly correct. A witness’s 
character is subject to attack as soon as he goes on the stand. If the 
opposite party wishes to attack it he may do so by witnesses or by the 
manner of his cross-examination. If this is not done, and there is noth- 
ing in the witness’s own testimony which impeaches him, it may well be 
taken that his character is to be considered good. 

In 40 Cyce., 2552 et seg., the authoritics are summed up from the 
different states and hold that: “A witness 1s presumed to speak the 
truth, but such presumption is of course subject to be overcome by any 
other matters tending to indicate that the witness is not worthy of 
eredit, and ceases where it appears that the witness has testified falsely 
as to a material matter.” Also, “As a general rule, evidence Is not ad- 
missible to sustain the credibility of a witness who has not been im- 
peached and where a witness has not been impeached, it 1s not permis- 
sible to support his testimony by other evidence which, although cor- 
roborative in its nature, bears on the credibility of the witness rather 
than on the issues in the cause.” Further it 1s held that “evidence is not 
admissible to show the good character or reputation for truth and ver- 
acity of a witness whose character has not been attacked and where a 
witness has not been impeached it is not permissible to support his tes- 
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timony by showing that he had made statements cut of court in con- 
formity to his testimony, or that his testimony is consistent to that 
given by him in a previous proceeding; or that he had never made any 
statements contradictory to his testimony. But it is of course permissible 
to corroborate and unimpeached witness as to any fact in issue in the 
case,” 

The ground of all these decisions is that the character of a witness 
is to be deemed good unless it is impeached. It may be impeached either 
by direct testimony as to his character or by the manner of his exam- 
ination, and in such cases the court will admit testimony in support of 
his good character, but it would be a useless consimption of time to 
put in testimony as to the good character of a witness which has not 
been impeached in any way. 

In S. v. Knotts, 168 N.C. 190, the Court held that it was not 

(802) error to refuse an instruction that the law presumed defendants 

were men of good character. While a defendant is presumed in- 

nocent of the particular charge for which he is being tried, there is no 

presumption as to his good character, and the mere fact that he is in- 

dicted and on trial is an attack upon his character when offered as a 
Witness, as well as the fact that he is an interested witness. 

The jury, having again returned to the court room without having 
reached a verdict, and having informed the court that it stood 11 to 1, 
the court then said to them: “The court does not know which way the 
11 stand, or who you are, or how the one stands, or who he is, and it 
does not concern the court to know, but the court instructs you that 
each of the jurors must be satisfied beyond a reasonable doubt before 
they can convict the defendant; and it is the duty of the jury, if you 
can do so without doing violence to your conscience, :o reach a decision. 
The case is one of importance to the State and to the defendant, and 
some jury must pass upon it.” 

This 1s unexceptionable. “The court also suggested that it was the 
duty of the juror, if he could make up his mind to a moral certainty, to 
do so, and told the jury to go back and see if they could get together. 
The court, during the course of its remarks to the jury, stated to the 
jury that it was their duty to consider the evidence and not to decline 
to agree on account of stubbornness, that to decline to agree, if one 
could do so without doing violence to his conscience, vas not necessarily 
a mark of great intelligence or high citizenship.” In this we can see 
nothing prejudicial of which the defendant can complain. 

The defendant and his counsel were in court at the time the forego- 
ing remarks were made to the Jury, and they made no objection and 
did not make any exception at the time. 
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After the verdict was rendered the defendant entered an exception 
on the following ground: “On Tuesday morning previous, when a former 
jury was trying a different case, S. v. Sizemore, and returned a verdict 
of not guilty, the court stated to that jury, there being present some 
who subsequently served as jurors in this case, as follows: ‘Gentlemen, 
you evidently have important business matters at home that are at- 
tracting your attention, judging by the verdict which you have Just re- 
turned, and in view of that fact the court will excuse you for the term.’ ” 
This was in the discretion of the trial judge, and he had the power, and 
it was his duty in a proper case to discharge a jury from service. His 
remarks are not shown to have been improper, and the presumption of 
law is that the judge acted properly. Certainly it was no expression of 
opinion by him on the facts in issue in this case, under our statute 
which forbids a judge to give an opinion. It is no violation of the Act of 
1796, now C.S. 564, which provides: ‘No judge, in giving a charge to a 
petty jury, either in a civil or criminal action, shall give an 
opinion whether a fact is fully or sufficiently proven, that being (803) 
the true office and province of the jury.” 

The judge in discharging the former Jury, or in making any remarks 
during the term in the discharge of his duty to impress the public with 
the duty of jurors in their conduct, is presumed to have acted correctly, 
and his remarks in so doing can in no possible view be taken as a vio- 
lation of this statute, which forbids the judge to express an opinion 
“whether a fact is fully or sufficiently proven” in this trial. 

This matter has been recently reviewed in S. v. Baldwin, 178 N.C. 
687, where on the conviction of a party of having in possession spirituous 
liquors, the judge in sentencing the prisoner expressed condemnation of 
the transaction, and subsequently at the same term the brother of that 
defendant was tried for connection with the same offense, and the same 
objection was made as in this case, and the court said that the judge’s 
remarks could not be considered as an expression of an opinion on the 
trial of this defendant any more than the verdict of guilty against his 
brother on whom he was passing sentence had been, and added: “At 
common law, and in England to this day, the Judge 1s not forbidden to 
express an opinion upon the facts of any case, but it was deemed that 
the judge, who is an integral part of the trial, could be of aid to the jury 
In expressing an opinion upon reasonable inferences to be drawn, from 
the evidence, though of course he could not direct a verdict when there 
was conflicting evidence. The same rule still obtams in all the Federal 
eourts and the courts of nearly every State in the Union. It is, there- 
fore, not an inherent right of a defendant that the judge should be 
restricted from expressing any opinion during the trial.” 
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It was further said that our statute of 1796, now C.S. 564, forbids a 
judge only “in giving a charge to the petty jury from giving an opinion 
Whether a fact is fully or sufficiently proven. Being in derogation of 
the common law and of the practice and procedure in the English and 
Federal courts, and of the procedure generally elscwhere, we cannot 
extend it beyond its terms,” citing many cases to the same effect. The 
subject is so fully discussed in that case that repetition is unnecessary. 

Furthermore the exception was not to anything that occurred during 
the trial, and presents no question for consideration in this case. There 
is nothing which would authorize us to say that there was such miscon- 
duct of the judge at that term as would vitiate this, or any other trial at 
that term. 

The judge is presumed to have acted properly in his discharge of the 
jury in the former case, which was a matter committed to his discretion, 
and certainly is not to be reviewed in this case. If it had vitiated this 
trial it would have vitiated every other trial at that term. 

No error. 


Cited: S. v. Barnes, 248 N.C, 174; S. v. Glenn, 246 N.C. 720. 





(804) 
STATE y. W. C. KROUT. 
(Wiled 17 May, 1922.) 


Evidence—Criminal Law—Forgery—Corroboration-—Appeal and Error— 
Prejudice—New Trials. 


The defendant upon a trial for forgery offered evidence that he was a 
traveling salesman, and at the time and place charged was in another town, 
some five hundred miles distant, and in corroboration of his own and of that 
of others of his witnesses, offered as evidence an order signed by a customer 
at the latter place, and also testimony of his landlacly there that the defen- 
dant and his wife had lodged at her hotel, identifying several checks he had 
given for their board. The court excluded the evidence as to the order for 
merchandise and testimony of the defendant’s witness as to the date and 
the period of time for which the checks were given: Held, the evidence re- 
jected was competent as tending to prove a pertinent circumstance in cor- 
roboration of defendant’s testimony, and that of his other witnesses, and 
its exclusion by the court was reversible error, 


AppreaL by defendant from Finley, J., at January Term, 1922, of 
GASTON. 
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Criminal prosecution tried upon an indictment charging the defen- 
dant with forgery. 

There was evidence on behalf of the State tending to show that the 
defendant had obtained the sum of $626.70 from two banks in Gastonia 
by uttering and publishing certain false, fraudulent and forged checks. 

The defendant offered evidence tending to show that he was in the 
State of Alabama at the time of the alleged offense. His evidence, 1 
believed, was sufficient to establish an alibi. 

From an adverse verdict and a judgment of ten years in the State’s 
prison the defendant appealed, assigning errors. 


Attorney - General Manning and Assistant Attorney - General Nash 
for the State. 

Porter & Mebane, Carpenter & Carpenter, and Bivens & Wilkins 
for defendant. 


Sracy, J. The State’s evidence, if believed, showed conclusively 
that the defendant was the person who committed the crime for which 
he was being tried. Conversely, the defendant’s evidence, if believed, 
established conclusively an alibi on behalf of the defendant. The jury 
were at liberty to accept either view of the evidence. The controlling 
issue, upon the trial, was the identity of the person who uttered the 
forged checks. 

The defendant prosecutes this appeal, assigning as error his 
Honor’s refusal to admit certain material and competent evi- (805) 
dence, and contends but for the exclusion of this evidence the 
jury would have returned a verdict of acquittal. 

The evidence of the State was to the effect that the forgery was com- 
mitted in Gastonia, N. C., on the morning of 29 November, 1921. The 
defendant, who was a traveling salesman, testified that he was not in 
Gastonia at this time, but that he was approximately five hundred 
miles away in Gadsden, Ala. In corroboration of this testimony he 
offered to show, by introducing the original written order, that he had 
taken an order for the purchase of a ‘money weight” scale from one J. 
J. Cook in Gadsden, Ala., on the afternoon of 28 November, 1921. He 
testified that the said order was signed in his presence and witnessed by 
him on that date. The order, upon objection, was excluded. 

There was also evidence tending to show that the defendant and his 
wife took their meals at the Mallard Hotel, in Gadsden, Ala., from 7 
November to 9 December, 1921. Mrs. QO. L. Lewis, the proprietress of 
said hotel, testified that both were there on the 28th and 29th of No- 
vember, 1921, and she identified three checks which had been given to 
her for their board; but, upon objection, she was not permitted to state 
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when they were given nor for what period of time each was intended to 
cover. In fact she was not allowed to make any explanation at all in 
regard to them. The defendant then offered the checks as corroborative 
evidence and they were excluded. 

The defendant further testified that on the moraing of 29 November 
he went to the office of the Southern Express Company in Gadsden, re- 
ceived a package from the agent, signed for it on the regular delivery 
sheet, and this was admitted in support of his testiraony as corroborative 
evidence. 

Defendant contends that his Honor’s refusal to allow him to corrobo- 
rate his testimony by showing the original order, signed by Cook on 
the evening of 28 November was materially prejucicial to the complete 
establishment of his alibi. He also contends that M:s. Lewis should have 
been permitted to testify in regard to the checks given to her for the 
board of himself and his wife. We think this eviclence was competent, 
and tended to prove a pertinent circumstance in corroboration of the 
defendant’s testimony. Johnson v. Ins. Co., 172 N.C. 148. Not only was 
it in support of what the defendant himself had said, but it was also 
material as bearing upon, and in corroboration of, the circumstances and 
details related by other witnesses. The entire deferise was being contro- 
verted by the State. Under such conditions consicerable latitude must 
necessarily be allowed in the admission of corroborative evidence. 40 
Cyc. 2785, and cases collected in note. Indeed, in 40 Cyc. 2790, it is 

said that the “corroboration of a witness on one point may render 
(806) his testimony more credible on points as to which he is not cor- 

roborated.” And speaking to the question of corroborative evi- 
dence in S. v. Morton, 107 N.C. 890, Merrimon, C’. J., observed: “The 
evidence tended to strengthen what the impeached witness said, and to 
increase the probability that it was true... . It had some relevancy 
and point, taken in connection with other evideace, and it was the 
province of the jury to determine its weight and force,” citing S. v. 
Green, 92 N.C. 779; S. v. Whitfield, ibid., 8381; S. v. Freeman, 100 N.C. 
429. 

For the error, as indicated, we think a new trial must be awarded, 
and it is so ordered. 

New trial. 


Cited: S. v. Bethea, 186 N.C. 24; Dellinger v. Bldg. Co., 187 N.C. 
850; S. v. Brodie, 190 N.C. 556. 
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(807) 
STATE vy. PEARL HALL anp GARLAND HANEY. 
(Filed 2 June, 1922.) 


1. Homicide — Murder — Criminal Law -—— Evidence —~ Drinking — Self- 
defense. 


On a trial for homicide there was evidence tending to show that the de- 
fendants concealed liquor they were carrying in a sack on seeing the sheriff 
and his posse approaching along the highway, and that the sheriff and one 
of his posse were killed by a pistol shot as he was trying to identify the de- 
fendants as others for whom he had a warrant of arrest: Held, evidence of 
the reckless conduct of the prisoners in the presence of a woman and her 
child at the home of the deceased member of the posse after the killing, 
was competent under the facts of this case to show the defendants had been 
drinking and were in a reckless humor. 


2. Homicide—Murder—Evidence—Self-defense. 


Held, on the evidence, it was competent for the State to show the num- 
ber of pistol shots heard at the time, in connection with the number of 
elupty shells found in the defendant's pistol, upon the question whether the 
prisoner fired in self-defense upon being arrested by the deputy sheriff. 


3. Homicide—Murder—Sheriffs—Arrest—W arrant—Evidence. 


Where in a trial for homicide there is evidence tending to show that the 
sheriff was unlawfully killed in arresting the defendant, while endeavoring 
to identify him as the one for whom he had a warrant, it is competent for 
the State to show that the sheriff had the warrant at the time, upon the 
question of his bona fides in so acting. 


4. Homicide-—Murder—Evidence—Intoxication. 


Where a deputy sheriff has been killed by the defendant while making an 
arrest to find out whether he was the one for whom the officer had a war- 
rant, evidence that the defendant had a quantity of whiskey in a sack, 
which he tried to hide upon seeing the officer, and as to the witness finding 
the sack afterwards, is material evidence, when it tends to explain the sub- 
sequent conduct of the defendant in committing the homicide. 


5. Criminal Law — Homicide — Resisting Arrest——-Evidence—Dying Dec- 
larations—Res Gestze. 

Where there is evidence that a deputy sheriff was killed while arresting 
the prisoner in seeking to identify him as the one for whom he had a war- 
rant of arrest, the dying declaration of the officer that he had been killed 
while trying to do his duty, is competent as a part of the res geste. 


6. Same—Court’s Discretion——Reopening Case. 

After the State has rested its case on a trial for a homicide, it is within 
the discretion of the trial judge to reopen the case and permit the defendant 
to offer evidence of the dying declarations of the deceased, and his refusal 
is not reviewable on appeal. 
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7. Homicide—Murder—Evidence—Dying Declarations. 


A written statement purporting to be a dying declaration, must be shown 
to have been those uttered by the deceased, by competent testimony and un- 
der conditions that will cause them to come within the principles upon 
which testimony of this character is permissible. 


8. Same-—Appeal and Error—Harmless Error. 


The refusal of the trial judge to permit the introduction of dying decla- 
rations in a trial for homicide is not reversible error when the evidence 
rejected does not contradict or vary testimony of this character introduced 
by the State. 


9. Instructions—Correct as a Whole—Appeal and Error—Criminal Law 
—Reasonable Doubt. 


A part of a charge on a trial for a homicide is not erroneous upon the 
principle of a reasonable doubt when, if taken in connection with what 
follows, the charge correctly states the law. 


10. Appeal and Error—Instructions—Verdict—Criminal Law—Homicide. 


Upon a trial for homicide, an instruction upon murder in the second de- 
gree, if erroneous, is cured by a verdict of manslaughter. 


11. Arrest—Criminal Law—Homicide——Warrants—-Identity of Defendant 
—Resisting Arrest—Justification of Prisoner. 


Where a sheriff has a warrant of arrest for persons unknown to him, he 
may in good faith inquire of persons whom he may meet as to their identity 
with the names in the warrant, and they are required to answer; and upon 
failure to give this information the persons suspected or questioned may 
not upon their own default therein justify the defense of an unlawful ar- 
rest, 


12. Arrest—Criminal Law—Homicide—lInstructions—Resisting Arrest— 
Appeal and Error. 


Where a sheriff is within his powers in making inquiries of defendants 
and arresting them for the purpose of identifying them as the ones for whom 
he holds a warrant, an instruction that the defendants had the right to 
use such force as reasonably appeared to them to be necessary in resisting 
an unlawful arrest, is favorable to the defendant, and is not a valid ground 
of exception. 


13. Judgments—Arrest of Judgment-——Criminal Law—Homicide—Verdict 
——Appeal and Error. 


Where there is evidence tending to show that on the trial for homicide 
the two defendants acted together, as a part of a common purpose, in kill- 
ing a sheriff and one of his pesse in making an arvest, an instruction that 
if one of thei should be found guilty of manslaughter, the other should be 
acquitted, is erroneous; and where the judge upon the mistaken application 
of this principle, arrests the judgment as to one upon a verdict of guilty as 
to both, the case will be remanded on appeal that ¢. judgment against both 
may be entered, upon the verdict. 
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14. Judgment — Arrest of Judgment—Verdict—Appeal and Error—Pro- 
cedure. 


Where after verdict in a criminal action the trial judge has erroneously 
arrested the judgment and discharged the defendant, on appeal the judg- 
ment in arrest will be set aside and a writ will be ordered to issue from the 
superior Court that the defendant be brought before the next term thereof 
for sentence upon the verdict. The procedure as to the defendant’s rearrest 
and right of bail is given in such cases, 


15. Appeal and Error—Criminal Law——Judgment—Arrest of Judgment— 
State’s Right of Appeal—Statutes. 
Where as a matter of law judgment in a criminal action has been given 


for defendant upon arrest of judgment in the Superior Court, an appeal 
will lie to the Supreme Court in behalf of the State. C.S. 4649(4). 





Stacy, J., dissents. 


ApreaL by defendant Hall from Ray, J., at January Term, 

1922, of CHEROKEE; and appeal by the State from arrest of judg- (808) 
ment as to Garland Haney. 

When the case was called, the solicitor announced that he did not 
ask for a verdict of guilty for murder in the first degree. The judge 
charged the jury upon the facts as to both defendants, and further told 
them that if they convicted Hall of manslaughter, their verdict as to 
Haney should be not guilty, as Haney could not aid or abet Hall in 
the commission of a crime committed upon heat of passion. The Jury, 
however, disregarded this instruction, and convicted both defendants 
of manslaughter. Upon the coming in of the verdict the court arrested 
the judgment as to Haney and discharged him. From this judgment the 
State appealed. From the verdict of guilty of manslaughter the defen- 
dant Hall appealed. 


Attorney - General Manning and Assistant Attorney - General Nash 
for the State. 

Fred Christopher, J. N. Moody, and Bourne, Parker & Jones for 
defendants. 


CuiaBK, C.J. In the evidence of the State it appeared that 
the defendants Hall and Haney, on 18 August, 1921, were re- (809) 
turning on foot from Georgia, both of them drinking, and Hall 
carrying on his back a tow sack containing a gallon of whiskey, and a 
jug and a fruit jar with about a quart in it. The deceased, Allen Dean, 
was a deputy sheriff of Cherokee, and had in his possession a warrant 
for the arrest of Jack Hall and Lester Mann. Receiving information on 
the night of the 18th that the defendants, Pearl Hall and Garland 
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Haney, were coming along the road in his neighborhood, and having 
reason to believe that they were Jack Hall and Lester Mann named 
in the warrant in his possession, he summoned Charles Watson and B. 
L. Fox to assist him in making the arrest, and went out on the road 
along which they were informed the defendants were coming. It was a 
clear night, the moon shining brightly. Fox was taken along, as he was 
the only one among the posse who knew Jack E.all and Lester Mann 
and could identify them if they were the defeadants named in the 
warrant. 

About 9 o’clock that night the officers saw the two men coming up 
the road about 80 yards off. The defendants also saw the officers com- 
ing. Hall stopped as soon as he saw them and dropped the bag contain- 
ing the whiskey alongside the road, while Haney continued to walk 
forward towards the officers. Hall, after dropping his bag, also advanced 
along the road about 15 yards behind Haney. Haney first met Deputy 
Sheriff Dean and his posse, and Watson and Fox stopped with him 
while Deputy Sheriff Dean went on to meet Hall. 

The testimony of the witness Fox as to what occurred between Wat- 
son and Fox on one side, and Haney on the other, is in substance as 
follows: As Haney attempted to pass between them, the witness and 
Haney both stopped and each turned facing the other. Watson was 
just behind the witness and advanced further, which threw Watson to 
the left of Haney. Witness said “Hello” to Haney, who replied some- 
thing back which witness did not exactly understand, and witness then 
said, ‘Who is this?” Haney not replying, the witness leaned forward to 
see if he could recognize him as either of the men that the deputy sheriff 
had a warrant for. He saw that it was not them, and stepped back. As 
he did so he saw a pistol in Haney’s hand down by his right side, and 
Haney put his hand behind him (Haney), and his arm seemed to go 
under his coat, and at just that instant Watson took hold of Haney’s 
left shoulder with his left hand, and about that time witness saw a 
pistol in Watson’s hand presented toward’s Haney’s hip, and Watson 
said, “Consider yourself under arrest.” Just as he said that Haney 
turned towards Watson and fired two shots. One of them hit witness. 
Watson fired the third shot. When this was fired two other shots were 

fired in succession. These two were fired by Haney into Watson, 
(810) who was killed almost instantly. The witness Fox was severely 
wounded by Haney. 

There were no witnesses present at the killing of Dean by Hall, who 
was a little further along the road. Dean was not killed outright, but 
was mortally wounded, and died about 1 p. m. on the 20th. The dying 
declaration of Dean as to what occurred is substantially as follows: 
Dean having reasonable grounds to believe that Pearl Hall was the 
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Jack Hall named in the warrant, which he had for his arrest, arrested 
Pearl to hold him until Fox could identify him, After Pearl Hall had 
surrendered his pistol to Dean the shooting by Haney commenced. 
Pearl Hall, knowing that he was breaking the law by having in his 
possession so large a quantity of whiskey, and knowing from the shots 
that Haney was arrested, wrenched Dean’s pistol from his hands and 
shot him. Pearl Hall told Bob Henry that some voice holloaed from 
the upper group and said “Shoot him.” After the shooting the defendant 
Hall made his escape to Texas, where he was arrested and brought 
back. 

There are numerous exceptions, the first four being to the conduct 
and words of the defendants as they were passing the house of the de- 
ceased Charles Watson, between sundown and dark on the afternoon of 
18 August. This evidence was admissible as showing the condition of 
the defendants at that time; that they were drinking so much as to be 
reckless in what they said in the immediate presence of a woman and 
her little girl. The evidence as to the firing of a shot and holloaing at 
the bridge was also competent as bearing upon the number of shells in 
the pistol of the defendant Pearl Hall, which was left in the possession 
of Dean after he had been shot. 

The defendant Hall in his testimony claimed that Dean had shot at 
him. The State contends that the shot through the clothes of Pearl Hall 
was made by himself to create evidence to support his statement. 

Exceptions 8 to 13, inclusive, were to the admission of testimony in 
regard to the warrant which Dean had for the arrest of Jack Hall and 
Lester Mann. This was competent and material evidence in the case. 

Exceptions 14 to 18, inclusive, were to the evidence by the witness 
Fox as to his finding the tow sack where the defendant Hall had thrown 
it, and also as to its contents. This was also material evidence which ex- 
plained the conduct of the defendants. Indeed the fact that the sack 
was thrown there by Hall and its contents were admitted by Hall. 

Exception 20 is to the dying declaration made by Dean to the witness 
Allen Davidson, “I just only spoke to him and asked him if he knew 
who I was, and I said, ‘I am sorry to see you in the fix you are,’ and he 
said ‘Yes, I was trying to do my duty,’ and said ‘I could have shot them, 
but I did not want to do that.’” The defendants object to the remark 
that he was trying to do his duty, and ask that it be stricken from the 
record. The court properly overruled the objection. The de- 
clarant was an officer in the discharge of his duty, and this dee- (811) 
laration was evidence as to the res geste of the transaction in 
which his death occurred. S. v. Mace, 118 N.C. 1244. His statement 1s 
an essential feature of the occurrence tending to show the truth of what 
happened, and it was proper for the jury to consider it. 
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After the defendants had rested their case, the State had introduced 
rebuttal evidence when the defendants offered in evidence a paper that 
purported to be the dying declaration of Dean, without identifying it 
in any way. The court excluded this, saying, “After the State had rested 
its case, the defendants moved to put in written statements as to the 
dying declarations of the deceased Dean, no evidence having been in- 
troduced in regard to it. The court in its discretion refused to allow 
the case to be reopened, and for the further reason that the paper was 
taken at the inquest of one Charlie Watson.” It was also properly re- 
jected because the alleged written statement of Dean did not tend to 
contradict any evidence for the State, and merely corroborated, if it 
had been duly proven, the evidence already introduced by the State 
that the warrant which Dean had was for Jack Hall and Lester Mann, 
and that when Dean approached the defendar.ts, asked their names, 
and they denied that they were the parties he wanted, he found that 
they had pistols in their hands, and when he demanded their arrest 
both began shooting; the smaller man shot Charles Watson and Ben 
Fox, and the larger man shot him; that he was endeavoring to ascertain 
if they were the men he had papers for. 

Exception 23 is to a part of the charge which is correct when read 
in connection with what immediately follows it. Exception 24 was to 
the definition of reasonable doubt which, in cornection with what im- 
mediately followed, was correct. Exception 25 is to a statement of the 
contention of the State. 

Exception 26 is to the charge as follows: “If the State has satisfied 
you beyond a reasonable doubt that it happened in the way the State 
contends, that he killed Dean, as the State contends from the declara- 
tions of Dean that he did, and you have no reasonable doubt of the 
truth of this contention, then the law presumes malice from the use of 
the deadly weapon, and it will be your duty to return a verdict of 
murder in the second degree as against him.” If there had been any 
error in this charge it has been eliminated by the verdict of the jury. 

Exception 27 is to the charge as follows as to the duties and authority 
of an officer having a warrant for the arrest: “If you find as a fact that 
Dean was an officer, making an arrest, exercising the function of dep- 
uty sheriff—an officer has a right to make an arrest and to inquire of 
any citizen that he may meet if he is the person named in the process 

he has in possession, provided he uses good faith in making the 
(812) inquiry, and the citizen has no right to mislead him or refuse to 
furnish him proper information upon the inquiry—and_ then 
when the officer by reason of failure to secure information upon his in- 
quiry, which he made as an officer, as to a matter he had a right to in- 
quire about, then the party so charged could not justify the defense of 
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an unlawful arrest unless without fault himself.” This charge was based 
upon the theory of the State set out in the record that Dean had rea- 
sonable grounds to believe that Hall was the Hall named in the war- 
rant, and that Dean was holding him until Fox could come up and 
identify him. In this light the charge was correct. S. v. Dunning, 177 
N.C. 559, 

Exception 28 was to a part of the charge which was favorable to the 
defendant. The court said, “If you find the truth to be as the defendants 
asked vou to find, that Dean asked the defendant who he was, and that 
he did not fit the deseription in the warrant, 1f he possessed this war- 
rant, and that the deceased continued to put him under arrest—the 
court charges you that there is no evidence, as he sees it up to this time, 
which would warrant an arrest for an offense committed in the pres- 
ence of the officer, and the defendant had a right to resist such arrest 
with such force as would reasonably appear necessary to him for that 
purpose. And you are the judges of the amount of force reasonably 
necessary as the facts appear to you when surrounded by the cireum- 
stances under which he was surrounded whether or not he used more 
force than necessary to avoid arrest, if you find he was being arrested 
unlawfully.” This charge was favorable to the defendant. Exception 
29 was to a statement of the contention of the State. 

Upon a careful review of all the exceptions we find no error of which 
either of the defendants had a right to complain. 

The court charged the jury that “the acquittal of the defendant Hall 
will carry with it the acquittal of the defendant Haney,” and further 
charged the jury, “If you return a general verdict of guilty, it would 
encompass the defendant Hall, as charged in the bill of indictment, less 
the nol. pros. which the solicitor has entered, that is guilty of second 
degree murder, and that verdict would take in the defendant Haney as 
aiding and abetting. If you find Hall to be guilty of second degree mur- 
der, and that Haney did not aid and abet, then you would find guilty 
of murder in the second degree as to Hall and not guilty as to Haney. 
If you find that Hall be guilty of manslaughter, then it would be not 
guilty as to Haney, beeause it would be beyond possibility or legal 
form that the man could aid and abet in manslaughter, because it would 
be committed upon sudden heat of passion, and in that event you could 
not convict Garland Haney; but if you note a general verdict of not 
cuilty it would be in favor of each. If you find that Hall be guilty of 
manslaughter, then you would not convict Haney.” 

The jury returned in open court a verdict of “Guilty of Man- 
slaughter.” The court held that as a matter of law under its (513) 
charge to the jury that Haney could not be convicted of man- 
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slaughter, and arrested its judgment as to Haney and discharged him. 
From this arrest of Judgment as to Haney the State appealed. 

The jury evidently found a verdict of guilty of manslaughter as to 
both. The court, the solicitor, and the defendants’ counsel so under- 
stood it. 

It was not correct to charge the jury that bcth parties could not be 
guilty of manslaughter, and the jury having convicted both, it was in 
the power of the court to have set aside the verdict as to Haney, but it 
did not do so. On the contrary, the record states that he arrested the 
judgment upon the verdict as to Haney as a matter of law and the 
State, under the statute, had the right to appeal. C.S. 4649(4) provides 
that the State may appeal “where judgment is given for the defendant 
upon arrest of judgment.” There was no verdict of not guilty as to the 
defendant Haney, but on the contrary the verdict as to him was guilty, 
and the court, instead of setting aside the verdict as in its discretion it 
might have done, recognized that it had been so rendered by arresting 
judgment as a matter of law upon the mistaken idea that judgment 
could not be imposed, and not because there had been no verdict against 
Haney. 

As to Haney, therefore, the case stands upon a verdict of guilty with 
no sentence imposed, and in such ease, or when an improper judgment 
has been imposed, the case will be remanded to “he Superior Court that 
sentence shall be imposed by the presiding judge upon the verdict en- 
tered upon the record that there may not be a default of justice. In S. 
v. Queen, 91 N.C. 660, where an improper judgment was imposed upon 
a conviction, the court held that the defendant was not entitled to be 
discharged, but he was to be remanded for a proper sentence to be im- 
posed. In S. v. Lawrence, 81 N.C. 522, where also there was an illegal 
sentence imposed, the court held that the defendant should be re- 
manded to the Superior Court that a proper judgment should be im- 
posed upon the verdict. In the present case there was not any illegal 
sentence imposed, but there was a failure to impose any sentence upon 
the verdict which was left standing upon the dccket. 

Upon receipt of the certificate of this opinion, # writ will issue against 
the defendant on which he may give bond for his appearance at the 
next term of the Superior Court of Cherokee thet sentence may be im- 
posed upon the verdict of guilty in compliance with law. 

The judge in this case properly told the jury that if they acquitted 
Hall they would necessarily acquit Haney also, as the indictment was 
for aiding and abetting Hall in the murder of Dean, but as Hall’s crime 

stops short of the greater offense through interfering cireum- 
(814) stances, the defendant Haney, as the jury properly held upon 
the evidence, was at least guilty of aiding and abetting in the 
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lesser offense of manslaughter. Indeed he seems to have done fully as 
much of the shooting as Hall, if not more, according to the testimony. 
In S. v. Cloninger, 149 N.C. 567, it was held: “When one of the pris- 
oners was present at the time when the deceased was killed, and, with 
the others, followed deceased, cursing him, and got a baseball bat away 
from him, with which another person struck the fatal blow, there 1s 
abundant evidence to sustain his conviction of manslaughter as an 
aider and abetter.” 

The same principle is laid down in S. v. Worley, 141 N.C. 764, where 
the court charged that, “If Clem Worley aided and abetted Thomas 
Worley in an assault on the deceased, then he would be guilty of mur- 
der in the second degree, manslaughter or excusable homicide according 
as Thomas was guilty or excusable. To same purport S. v. Orr, 175 
N.C. 773. 

In Bishop New Crim. Proc., sec. 1285, n. 68, it is said that a motion 
in arrest of judgment for a defect in a verdict hes only when the ver- 
dict does not conform to the indictment. If the verdict is wrong, the 
motion in arrest of judgment does not lie. Where the indictment is for 
being an aider and abetter in murder in the second degree, the jury 
could have so found or found, as it did, that he was guilty as aider and 
abetter in manslaughter. In the work just quoted, sec. 1288, it is said: 
“But if the indictment is good and the arrest of judgment is because of 
wrong verdict, only the verdict will be vacated and a new trial will be 
ordered.” But it is clear upon the above authorities, and upon the rea- 
son of the thing, that here there was no wrong verdict, but it was based 
upon the indictment, and the only error was in the court arresting the 
judgment, which must be corrected by the defendant being brought up 
for sentence upon the verdict found by the jury, and whieh stands un- 
touched upon the record. 

Upon the evidence it seems clear that both of the defendants were 
expecting an arrest from the parties whom they met on the road on 
account of the whiskey they had with them; else why should Hall have 
hidden the whiskey? The officer and his posse approached the defen- 
dents with the evident intention of arresting them. They made common 
cause as to this when they saw the officers coming, When Haney 
opened fire upon Watson, it was a signal to Hall, who was further 
back, to take part in any difficulty, and he therefore wrenched the pistol 
from Dean and shot him. The judge thought that there was sufficient 
evidence in the case to submit to the jury the question of Haney’s guilt 
as the aider and abetter of Hall in his commission of murder in the 
second degree. The Jury took the most lenient view of the case and con- 
victed them both of manslaughter. The defendant Haney quotes 
S. v. Faves, 106 N.C. 757, which holds that: “An arrest of judg.- (815) 
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ment can only be granted for defect appearing upon the face of 
the record; or for the omission of some matter which ought to so 
appear.” S. v. Hinton, 158 N.C. 625; S. v. Jenkins, 164 N.C. 527. But 
here is no defect upon the face of the record and no omission of any- 
thing which should so appear. There was no defect appearing upon the 
face of the record in this case, for the trial and the verdict as to both 
defendants were in accordance with law, and the State is entitled to 
have the judgment in arrest as to the defendant set aside that the 
proper sentence may be imposed upon the verdict. 

As to the defendant Haney, the judgment in arrest must be set aside 
and a writ will issue from the Superior Court c{ Cherokee that he be 
brought before the next term of the Superior Court for sentence upon 
the verdict against him. 

As to the defendant Hall we find 

No error. 


Stacy, J., dissents. 


Cited: Dellinger v. Building Co., 187 N.C. 847; S. v. Beal, 199 N.C. 
296. 





(816) 
STATE v. NASBY HARDIN. 
(Filed 2 June, 1922.) 


1. Judgments, Suspended—Sentence—Criminal Law—Inquiry—Courts— 
Jurisdiction. 


It is within the power of the court having jurisdiction of a criminal ac 
tion to suspend judgment on verdicts of convictio:i for determinate periods 
and for a reasonable length of time, conditioned cn good behavior, and the 
court so acting may in its sound discretion conclusively determine from 
time to time whether the conditions have been violated, except where the 
instance being inquired into has been determined for the defendant by the 
jury, or other competent tribunal having jurisdiction of the criminal affense 
which is the sole basis of the present inquiry, in which event the result of 
the former action will be controlling. 


2. Judgments, Suspended—‘Good Behavior’’—Criminal Law, 


Where the court within the proper exercise of its authority has suspended 
judgment upon conviction of the defendant in a criminal action, the term 
“good behavior” signifies that his conduct will be such as the law authorizes, 
in contradistinction to bad behavior punishable by the law. 
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3. 


5. 


re 


Judgments, Suspended—Investigation—Findings. 


In order for the court having jurisdiction to impose a valid sentence upon 
a suspended judgment in a criminal action, it must be properly established 
by pertinent testimony that the conditions upon which the judgment had 
been suspended had been broken by the defendant. 


Same — Ultimate Facts — Intoxicating Liquors—Spirituous Liquors— 


Statutes. 

Findings of the trial judge, in imposing a sentence on the defendant un- 
der a suspended judgment, that the defendant had manufactured and had 
in his possession 150 gallons of wine, and had bought grapes therefor in an- 
other county, and persons had been seen coming from his place intoxicated, 
are insufficient for the imposition of the sentence, the manufacture of wine 
from grapes not being prohibited by the State law (C.S. 8867), and the mere 
possession, unless for the purposes of sale, being lawful. Nor is it prime 
facie evidence of guilt if the wine had been manufactured from grapes 


grown on the owner's premises. C.8. 3379. 


Sanie—Inferences. 


The findings of the trial judge on imposing a sentence under a suspended 
judgment in a criminal action are insufficient where they only permit the 
inference of a breach of the condition, and do not find the ultimate fact of 
guilt in infringing the criminal laws of the State. 


Judgments, Suspended—Investigation—Courts—Jurisdiction—lInferior 


Courts. 

The judge of the Superior Court having jurisdiction is not concluded in 
determining whether the defendant has broken the condition annexed to 
a suspended judgment, and passing sentence thereunder, by a judgment of 
a recorder’s court not having jurisdiction, acquitting the defendant of the 
offense under investigation. 


Judgments, Suspended — Sentence —- Federal Law — Findings—Infer- 


ences—Intoxicating Liquor—Spirituous Liquors—Findings. 


The NVIII Amendinent to the Constitution of the United States, and 
Volstead Act designed to make it effective, does not condemn or make wun- 
lawful the manufacture of liquor for certain specified purposes, or under 
certain conditions, and a finding of the judge of the Superior Court that the 
defendant, under a suspended judgment, had manufactured large quantities 
of wine, is not sufficient upon which he Inay pass the sentence, upon econdi- 
tion broken, the ultimate fact of guilt not having been found by him, 8. v. 
Yates, ate, 753, concerning the exercise of the pardoning power vested by 
our Constitution in the Governor, cited and distinguished. 


Same—Courts—J urisdiction. 


The State courts have no jurisdiction over offenses arising exclusively 
under the XVIII Amendinent to the Constitution of the United States and 
the Volstead Act passed for its enforcement; and where the State court 
has suspended judgment against the defendant conditioned on his good be- 
havior, this without more should be considered only in connection with the 
State statutes on the subject of prohibition, that our courts have jurisdiction 
alone to enforce, and not with reference to the Federal law on the subject. 
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9. Judgments, Suspended—Sentence—Collateral Agreement —Attorneys’ 
Fees—Double Punishment. 


A sentence imposed under a suspended judgment in a criminal action 
upon condition of good behavior broken, is not otjectionable as double pun- 
ishment for the same offense, by reason of the fact that the defendant had 
performed his agreement to reimburse the privete prosecutors for money 
they paid in attorneys’ fees in the action. 


10. Appeal and Error — Suspended Judgments —: Case Remanded — Pro- 
cedure. 


Where the Supreme Court has reversed the action of the Superior Court 
judge in imposing a sentence under a suspended judgment in a criminal 
action, for an insufficieney of finding as to the defendant’s ultimate guilt, 
the judgment will be set aside and the cause remanded to be proceeded with 
according to law. 


CLARK, C.J., dissenting. 


Apprau by defendant from Kerr, J., at November Term, 1921, 
(817) of RoBEson. 

On the hearing it was made to appear that, at July criminal 
term preceding, defendant was convicted or submitted to an indictment 
charging him and three others with the crime o/ assault with intent to 
kill one Burnett. At said July term the following entries appeared upon 
the record: “With the consent of the solicitor, all the defendants, in- 
cluding the defendant Hardin, submitted to the crime of assault with 
a deadly weapon. Whereupon prayer for judgment was continued upon 
the payment of the cost, the defendant agreeing to pay $200 to the 
private prosecutors to reimburse them for counsel fees paid out in 
prosecution of this cause, which has been paid, together with the cost.” 
And thereupon order was made in the cause as follows: “Prayer for 
judgment continued by consent upon payment of the cost; defendants 
to appear at each criminal term of this court for two years and show 
that they have been of good behavior and not violated the law in any 
respect.” The case on appeal then proceeds with the further statement 
that, “On Friday preceding the convening of the November Criminal 
Term, 1921, of the Robeson Superior Court, the defendant was tried 
before David H. Fuller, recorder of the Lumberton District, upon two 
indictments, one charging him with having mcre intoxicating liquors 
in his possession than is allowed by law, and another indictment charg- 
ing him with having sold intoxicating liquors contrary to law. The de- 
fendant plead not guilty to both these indictmeats, and the same was 
tried before a jury and the defendant was acquitted on both charges; 
thereafter, to wit, on Monday, the first day of the November Criminal 
Term, 1921, of the Robeson Superior Court, the solicitor prayed judg- 
ment against the defendant upon the indictment tried at the July Crim- 
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inal Term, 1921, of the Robeson Superior Court, in which prayer for 
Judgment was continued, as set out in the record. Upon this prayer for 
judgment by the solicitor, and upon statements of the sheriff and dep- 
uty sheriff, upon which the facts stated in the following judgment were 
found, the court entered the following judgment: “At the July 

term of this court, 1921, the defendant Nasby Hardin was con- (818) 
victed by the jury of an assault with intent to kill Laey Bur- 

nett. Prayer for judgment was continued for two years by consent and 
upon payment of cost. At this term of the court the defendant was 
called to appear and show cause that he had been of good behavior. It 
appeared to the court and the court finds as a fact that the defendant 
had manufactured and had in his possession more than 150 gallons of 
wine; and that the defendant had bought grapes in Bladen County; 
that persons had drunken of the said wine, and numerous persons had 
been seen going to and from the home of the said Nasby Hardin in- 
toxicated. The said Nasby Hardin was indicted upon the attached 
warrant and tried by Recorder D. H. Fuller and jury; found not guilty, 
and these are the same charges in above findings. Thereupon the court, 
on motion of the solicitor, 8. B. McLean, of this district, sentenced the 
said Nasby Hardin to be confined in the county jail of Robeson County 
for a term of twelve months, to be worked on the public roads of 
said county.” Defendant excepted and appealed. 


Attorney-General Manning and Assistant Attorney-General Nash for 
the State. 
Britt & Britt and McLean, Varser & Stacy for defendant. 


Hoxeg, J. The power of a court having jurisdiction to suspend judg- 
ment of conviction in criminal cases for determinate periods and for a 
reasonable length of time is fully recognized in this jurisdiction. S. v. 
Hoggard, 180 N.C. 678; S. v. Greer, 173 N.C. 759; S. v. Tripp, 168 
N.C. 150; S. v. Everitt, 164 N.C. 399; S. v. Crook, 115 N.C. 760. And 
these and other cases on the subject hold, also, that the suspended 
judgment may be on the condition of good behavior of defendant for 
like determinate and reasonable periods of time, and that on inquiry 
duly instituted, the court having jurisdiction, and hearing the matter, 
may in its sound discretion determine for itself whether the conditions 
have been violated. S. v. Greer, supra; S. v. Tripp, supra; S. v. Everitt, 
supra. A position that is modified, however, where it is properly made 
to appear that a defendant has been acquitted by the jury or other 
competent tribunal having jurisdiction of the criminal offense which is 
the sole basis of the proceedings. As to that fact, and to that extent, 
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the court or judge hearing the matter of the suspended judgment should 
be concluded. 

The authorities are to the effect further that where a judgment has 
been suspended on condition of payment of cost and good behavior, etc., 
the term “good behavior,” by correct interpretation, means conduct that 
is authorized by law and bad behavior such as the law will punish. 

In re Spencer, 22 Federal Cases, No. 13238, pp. 921-922. And 
(819) that in order to a valid sentence on such suspended judgment it 

must be properly established by pertinent testimony that the 
conditions have been broken within the meaning and purport of the 
above principle. S. v. Hilton, 151 N.C. 687. Applying the doctrine, as 
set forth and approved by these authorities, the sentence of the court 
imposing Judgment on the defendant cannot be upheld, for it appears 
neither by evidence nor finding of the court that there has been any 
breach of the criminal law of the State on the part of the defendant 
since said judgment was suspended. True, his Honor finds that defen- 
dant had manufactured and had in his possession as much as 150 gal- 
lons of wine. That defendant had bought grapes in Bladen County and 
persons had been seen coming from his place intoxicated. But the man- 
ufacture of wine from grapes is not prohibited by the laws of this State. 
C.S. 3867. Nor is the possession of any quantity of wine an indictable 
offense, unless held for purposes of sale. C.S. 8379. And though the sec- 
tion last cited makes the possession of more than three gallons of wine 
prima facie evidence of guilt, it seems that neither the section nor the 
rule of proof prevails as to wines made of grapes grown on the premises 
of the holder. Wile the facts as found by his Honor may permit and 
perhaps justify an inference of guilt, the ultimate fact of guilt has not 
been found by him, nor is it otherwise established the only tribunal 
which has undertaken to make a finding on the question, to wit, the 
recorder’s court, having found defendant not guilty of any criminal 
offense. On the record, such action of the recorder’s court may not be 
considered as controlling on the present hearing, from the fact that such. 
court did not have jurisdiction of the offenses charged, the punishment 
on conviction being discretionary, and the jurisdiction of said recorder’s 
court for offenses of this character being restricted to cases where the 
punishment may not exceed a fine of $200 or imprisonment for one 
year, but it no doubt afforded a reason for the hesitation of his Honor 
in declaring the defendant guilty. 

It is urged in support of the present judgment that while the facts 
found by his Honor may be only evidential as to a breach of the crim- 
inal laws of the State, they are sufficient of themselves to amount to a 
finding as to a violation of the Federal regulations on this subject as 
contained in the Eighteenth Amendment and the Volstead Act, passed 
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by Congress with the view and purpose of making the amendment 
effective. Speaking in general terms, this Eighteenth Amendment pro- 
hibits within the territory of the United States the manufacture, sale, 
or transportation of intoxicating liquors for beverage purposes. And the 
Volstead Act, designed, as stated, to make this amendment effective, 
makes it a criminal offense to manufacture such liquors for the pur- 
pose indicated. The manufacture of intoxicating liquors for other 

and certain specified purposes is not condemned either by the (820) 
prohibition amendment or the act of Congress, the statute, how- 

ever, providing that in order to a lawful manufacture, there must be a 
permit from the Revenue Department of the Government. Even under 
the provisions of the Federal law, therefore, the findings of his Honor 
fail to declare the ultimate fact of defendant’s guilt, in that it makes no 
reference to the purpose of defendant in manufacturing the 150 gallons 
of wine, nor is it declared whether defendant had or had not a valid 
permit for the purpose. Apart from this we have held in two or more 
recent cases that the State courts are without power or Jurisdiction to 
administer the provisions of the Volstead Act. S. v. Barksdale, 181 N.C. 
621; S. v. Helms, 181 N.C. 566. 

When the State court, therefore, suspended judgment on condition 
that the defendant should be on good behavior, that is, should not break 
the law for two years, this, without more, should be construed as mean- 
ing the State law, the only law the court had jurisdiction to enforce, 
and where it appears that the defendant is keeping or has kept that 
Jaw, 1t is both right and just that the State authorities should keep faith 
with him and forbear an imposition of sentence. 

Again it is contended that the present judgment finds support in S. 
v. Yates, ante, 753, a decision made at the present term, in which the 
power of the Governor to annex conditions of similar import to a par- 
don granted by him, the power being upheld in a forcible and learned 
opinion by Associate Justice Adams. In that case the applicant had 
been condemned by the law, and the Governor was in the exercise of 
the prerogative of mercy, under a constitutional power containing ex- 
press provision that except in case of impeachment the Governor could 
erant pardons, commutations, ecte., under such conditions as he may 
see proper. Acting in amelioration of defendant’s condition, the Gov- 
ernor is purposely made a law unto himself, subject to the limitation 
that the conditions imposed must not be “illegal, immoral, or impos- 
sible of performance.” 

But not so as to the administration of the law by the courts. Here 
the judge sits in judgment and not in the exercise of mercy. He can 
only proceed along fixed and well ordered lines, that a citizen, defen- 
dant or other, may know his rights, and while he keeps faith, these 
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rights must be recognized and preserved to him. In this case, as we 
have seen, judgment was suspended with the understanding that he 
would pay the sum of $200 to the counsel who had prosecuted him. 
This he has paid, and on the condition that he be of good behavior, that 
is, that he do not violate the State law. This cor.dition he has thus far 
kept, so far as the record has established, and for anything that now 
appears, he is not subject to sentence. 
We are not inadvertent to the position urged for defendant 
(821) that he may no longer be punished under this conviction by rea- 
son of having paid the $200 as counsel fee, pursuant to his 
agreement made at the July Term, 1921, on the principle that a defen- 
dant may not be twice punished for the same offense. But the principle 
invoked, in our opinion, has no application to the facts of this record, 
it appearing that such payment constituted no part of any judgment 
against defendant, but was paid in pursuance of his agreement to that 
effect, and the prayer for judgment being expressly continued on condi- 
tion of defendant’s good behavior for two years, which time has not 
expired. Such a prayer being made for the amelioration of his condition, 
and presumably with his consent. S. v. Everitt, supra; S. v. Hilton, 
supra; S. v. Crook, supra. 

For the reason stated, the judgment against the defendant will be set 
aside, and the cause remanded to be proceeded with in accordance with 
this opinion, and the Superior Court will inquire and determine whether 
there has been such a breach of the State law on the part of defendant 
as will justify and uphold a sentence on the suspended judgment. 

Remanded. 


Cuark, C.J., concurs in the body of the opinion of the court, but 
dissents from the conclusion. In this cause the cefendant having been 
convicted by a jury, at July Criminal Term, 1921, of the Superior Court 
of Robeson, of the crime of assault with a deadly weapon, with intent 
to kill, by the consent of the solicitor and the defendant an entry was 
made in the cause as follows: “Prayer for judgment continued by con- 
sent upon payment of costs; defendant to appear at each criminal term 
of this court for two years and show that he has been of good behavior 
and not violated the law in any respect.” 

At the very next term of the court, in November, 1921, upon prayer 
of judgment by the solicitor and upon statement of the sheriff and 
deputy sheriff, upon which the facts stated in the following judgment 
were found, the court entered the following jucgment: “At the July 
term of this court, 1921, the defendant, Nasby Hardin, was convicted 
by the jury of an assault with intent to kill Lacy Burnett, prayer for 
judgment was continued for two years by consent and upon payment 
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of costs. At this term of the court the defendant was called to appear 
and show cause that he had been of good behavior. It appears to the 
court, and the court finds it a fact, that this defendant had manufac- 
tured and had in his possession as much as 150 gallons of wine, and that 
the defendant had bought grapes in Bladen County; that persons had 
drunken of the said wine, and numerous persons had been seen going to 
and from the home of the said Nasby Hardin intoxicated. Thereupon 
the court, on motion of the solicitor, 8. B. MacLean, of this 
district, sentenced the said Nasby Hardin to be confined in the (822) 
county jail of Robeson County for a term of 12 months, to be 
worked on the public roads of said county.” 

Upon the said finding of facts by the judge, the only question that 
can arise is whether the defendant has kept the conditions upon which 
the sentence was suspended at the previous term, that 1s, has he been 
“of good behavior and not violated the law in any respect.” 

The Constitution of the United States provides as follows, Article VI 
(2): “This Constitution, and the laws of the United States which shall 
be made in pursuance thereof, ... shall be the supreme law of the 
Jand and the judges in every state shall be bound thereby, anything in 
the Constitution and laws of any state to the contrary notwithstand- 
ing.” This is an injunction upon every state judge which in his oath of 
office he is sworn to obey as the highest law, any state constitution or 
law to the contrary notwithstanding. 

The Eighteenth Amendment to the United States Constitution pro- 
vides: “After one year from the ratification of this article, the manu- 
facture, sale, or transportation of intoxicating liquors within, the im- 
portation thereof mto, or the exportation thereof from the United 
States, and all territory subject to the jurisdiction thereof, for beverage 
purposes is hereby prohibited.” Section 2 of that article provides: “The 
Congress and the several states shall have concurrent power to enforce 
this article by appropriate legislation”; and the Volstead Act, passed 
in pursuance of that amendment, in section 8, makes it a criminal 
offense to manufacture intoxicating hquors, and defines wine to be in- 
toxicating liquor, and provides further that in order to be a lawful 
manufacture there must be a permit from the Revenue Department of 
the Government. 

As the Constitution of the United States, and the laws made in pur- 
suanee thereof, are the highest law of this land, the trial judge could 
not have held that these facts found by him were not a breach of the 
conditions upon which judgment had been suspended, and that the de- 
fendant had been “of good behavior and had not violated the law in 
any respect.” He had violated the highest law known to this Country, 
the Constitution of the United States, and the laws made in pursuance 
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thereof. It was suggested in the argument here by the defendant’s coun- 
sel that the defendant might have procured a permit from the United 
States Revenue Department to make this wine, but there is no such 
suggestion in the evidence, or in the record, and being a matter in de- 
fense, it cannot be assumed. The burden was upon the defendant to 
allege and to prove the exception that would take him from under the 
statute which denounces such conduct. This is an elementary and un- 
contradicted principle of criminal law. 
It was further suggested by counsel that the judge did not 
(823) find as a fact that the defendant had violated the law, but when 
the court found that the defendant “had manufactured and had 
in his posesssion as much as 150 gallons of wine; that he had bought 
grapes in Bladen County and numerous persons had drunken of said 
wine and had been seen coming from his place intoxicated,” he found 
him guilty of the acts denounced by the law as a crime. It was unneces- 
sary for the judge to give a title to the offense or to add more than this 
statement of acts which the defendant had committed and which were 
violations of law. 

It was suggested that this Court does not execute the laws of the 
United States, but the contract of the defendant upon which this judg- 
ment was suspended was that he should not violate the law in any 
respect, and if there had been a State statute expressly authorizing the 
defendant to manufacture wine and buy grapes and sell the wine, it 
would have been a nullity in view of the United States Constitution, 
Art. VI, sec. 2, that the Constitution and the laws of the United States 
in pursuance thereof “shall be the supreme law of the land, and the 
judges in every state shall be bound thereby, anything in the constitu- 
tion and laws of any state to the contrary notwi:hstanding.” 

It should be noted that the defendant is not on trial for the manu- 
facture and sale of wine, but had already been convicted by a jury for 
an assault with intent to kill. That verdict stands. Judgment thereon 
was simply suspended upon a contract that he should not violate the 
law “in any respect,” and a breach of the law, whether it is municipal, 
State, or Federal, is a violation of the law, ancl of the obligation “of 
good behavior.” It is not required that the breack. of the law shall be in 
any one particular respect. It is true that the State, except in a few 
cases, does not enforce the Federal laws, but when the Eighteenth 
Amendment forbids doing the things which the defendant has done, it 
strikes out any state statute, or any proviso in a state statute, if there 
had been any, which would permit such things to be done, and they be- 
come non-existent in the state statute. 

It was contended by the defendant that C.S. 3367, permits wine and 
cider to be manufactured from grapes, berries, fruits, etc., but it must 
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be noted: (1) That this proviso was enacted long before the ratification 
of the Eighteenth Amendment, and the enactment of the Volstead Act 
has had the effect of striking out the permission given by that proviso 
just as the Nineteenth Amendment struck the word “male” out of every 
state constitution as a qualification for voting. And, besides, C.S, 3378, 
a later enactment, forbids in any manner “handling spirituous, vi- 
nous, or malt liquors in this State’; and C.S. 3379 (2) makes it prima 
facie evidence of violation of law to possess mort than three gallons 
of spirituous liquors at any time. That section, without that proviso, 
absolutely forbids any one “to manufacture, or in any manner 

make or sell, or otherwise dispose of for gain, any spirituous, (824) 
vinous, fermented, or malt liquors or intoxicating bitters within 

the State of North Carolina’; and as the superior law has stricken out 
that proviso, even if the defendant were on trial in a state court for 
this offense, he would be guilty, for the proviso cannot possibly exempt 
him. To do that would be to hold that the State act can nullify the 
Federal Constitution and the laws enacted in pursuance thereof; (3) 
even if the State could thus nullify the provisions of the Federal amend- 
ment and statute, still it would have been incumbent upon the defen- 
dant, if on trial, to allege and to set up the fact that this wine was 
manufactured by him, and that it was not drunk (in the language of 
the proviso itself) “upon the premises.” Our statute, C.8. 3368, as well 
as the Volstead Act, both prescribe that wine is an intoxicating hquor. 

I eoneur in the opinion of the Court that the action of the recorder in 
finding the defendant not guilty 1s no estoppel upon the action of the 
Superior Court putting in operation a suspended judgment, and which 
cannot be interfered with by judgment in the recorder’s court. S. v. 
Greer, 173 N.C. 759, which, besides, has no Jurisdiction. S. v. Hicks, 
179 N.C. 733. 

If a man commits a homicide it may be that it was done in the heat 
of passion or to avenge a fancied or real wrong done him; if he commits 
lareeny, it may be done under the strong influence of hunger of himself 
or his wife and children; if he commits rape, it may be under the in- 
fluence of passion; and so of many offenses against the law there may 
be found more or less extenuating circumstances; but that cannot be 
said of this offense. To violate the law in this respect the man does not 
act from passion or strong impulse, or any necessity. He proceeds upon 
the most sordid basis, and deliberately, with preparation and secrecy, 
violates the law of his Country, for the sordid purpose of gain. Neither 
is this a slight offense. It comes as near treason as any in the calendar, 
for it sets at defiance the solemn enactment expressing the highest and 
most deliberate will of the supreme power of this Country. It was not 
enacted in haste, but after nearly a century of discussion and debate. 
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It was considered of sufficient importance to the public welfare to be 
enacted by a two-thirds vote in each House of Congress, and was then 
ratified by the Legislatures of 46 out of the 48 states in this Union. It 
was enacted to lessen poverty and crime and other matters detrimental 
to the public welfare. Every voter, as well as every office holder, has 
sworn to maintain that provision as the highest law between the two 
great oceans. Every state judge has sworn to support such provision, 
“the constitution and laws of any state to the contrary notwithstand- 
ing.” The learned judge who tried this case was acting in the perform- 

ance of his duty in calling down upon the head of this defendant 
(825) punishment for the high crime of which he had been convicted 

and judgment on which, at his request, had been suspended upon 
a pledge that for two years this defendant would not violate the law 
m any respect upon penalty of the suspended Judgment being put in 
force. 

Judge Kerr having found the facts above set out, properly held that 
the defendant had not kept his obligation “not to violate the law in any 
respect,’ for he had violated the highest law, which even an express 
State statute could not nullify — much less could a proviso as to facts 
unalleged and unproven do so, and the judge did his duty in revoking 
the suspension of the judgment when the defendant had so speedily 
broken the conditions upon which it had been suspended. 

It was once an accepted saying that ‘the King’s writ does not run in 
Connaught” —a wild, lawless province in the west of Ireland. But the 
Constitution and laws of the United States are as much authority in 
North Carolina as anywhere else throughout the Union. The Judge 
having found that the defendant had “bought grapes in another county, 
had manufactured as much as 150 gallons of wine, that numerous men 
had drunken of this wine, and had been seen coming from defendant’s 
place intoxicated,” 1f it was error for the judge in this case to hold that 
the defendant had broken his obligation (on which the judgment 
against him had been suspended) “not to violat2 the law in any re- 
spect,” then the laws of the United States, set out in the Volstead Act, 
do not “run in North Carolina,” and it would not be “a violation of law 
in any respect” for a great corporation to buy grapes all over the State, 
manufacture many thousands of gallons of wine, that numerous men 
should drink of that wine and be seen coming from their factory intox- 
icated. The sole difference is that here the defendsnt, already convicted 
of a serious crime with a judgment suspended on condition he shall be 
of good behavior and “not violate the law in any respect” has manufac- 
tured as much as 150 gallons — how much more than that does not ap- 
pear. 
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(826) 


STATE on RELATION oF R. D, LOVINGOOD, TREAsuRER, ETC., AND THE BOARD 
OF COMMISSIONERS OF CHEROKEE COUNTY ET AL. v. P. C. GENTRY 
AND UNITED STATES FIDELITY AND GUARANTY COMPANY. 


(Filed 2 June, 1922.) 


1. Sheriffs—Taxes—Compensation—Fees—Salaries—Statutes. 


The provisions of chapter 101, Public Laws of 1917, allowing 5 per cent 
to sheriffs for the collection of taxes upon an amount not exceeding fifty 
thousand dollars, and in excess thereof 244 per cent, ete., expressly excluded 
sheriffs whose compensation was fixed upon a salary basis; afterwards 
modified by the laws of 1919, but declared by the extra session of the Leg- 
islature of 1920, ch. 1, sec. 10, as not to repeal any local or general law 
regulating the salaries or fees of county officers except so far as such local 
or general laws were in conflict with the provisions that sheriffs should re- 
ceive 5 per cent on all privilege or license fees collected, ete.: Held, the fees 
to be paid the sheriff are under legislative control, and a sheriff upon a sal- 
ary basis who received the tax book for 1920, after the laws of 1920 were 
effective, is not entitled to any commissions on taxes collected for that year 
that did not fall within the exception made by the statute. 


2. Same—HExtension of Time for Settlement. 


Where the sheriff has been put upon a salary basis for the collection of 
taxes for a certain year, and time for settlement has been extended by the 
county commissioners to a following year, wherein his compensation has 
been placed by legislative enactment upon a fee basis, the extension of the 
time was a matter of grace and did not fall within the prospective intent 
of the later statute as to commissions allowed for the sheriff’s compensa- 
tion. 
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8. Same—Settlement—Penalties. 

The Legislature has the power to impose penalties on the sheriff for his 
delay or failure to make settlement with the proper county authorities 
within a stated time, and while statutes of this character should be strictly 
construed, no interpretation is required beyond the plain meaning of the 
statute clearly expressed, or exempt the sheriff from the payment of the 
penalty when he has failed to have obtained an extension of time from the 
county commissioners as required by the statute in such cases. 


4, Same—Accounting—Auditing. 


Where a sheriff of a county has failed to make settlement of money col- 
lected for taxes, as required by law, but has unsuccessfully sought to obtain 
an extension of time from the county commissioners, he may not success- 
fully resist the statutory penalty under the provisiors of C.S. 8050, on the 
ground that the county board of commissioners had not appointed a com- 
mittee to audit the account between him and the treasurer, especiaily when 
the commissioners had appointed a special auditor who could have acted on 
the account at any time. 


5. Sheriffs — Taxes—Penalties—J udgments—Actions—Facts at Issue — 
Issues. 


The penalty of 82,500 recoverable as a forfeiture against a sheriff under 
the provisions of C.S. 8051, is where he fails, neglects, or refuses to make 
settlement or to render an account to the county treasurer and auditing 
colmmittee upon demand; or his failure, neglect or refusal to pay over the 
amount rightfully found to be due after account had or settlement made; 
and a recovery of such penalty may not be properly allowed in a judgment 
upon an affirmative finding, in an action where the cause was heard and 
determined upon the single question as to whether the defendant sheriff 
had failed to pay over the amount which the plaintiff claimed to be due. 


Sracy, J., did not sit. 


APPEAL by both parties from Brock, J., at April Term, 1922, 
(827) of CHEROKEE, 
Civil action heard on exception to referee’s report. 

The defendant Gentry was sheriff of Cherokee County from De- 
cember, 1914, to December, 1920, and executed official bonds with the 
defendant United States Fidelity and Guaranty Company as his surety. 

Suit was brought by the plaintiffs and pleadings filed. The case was 
referred to 8. W. Black, referee, before whom there was a repleader. 
The plaintiffs alleged that a settlement had been made with the defen- 
dant for 1919, and that the tax books for 1920 were turned over to him, 
and that he had failed to account for $13,472.38 The plaintiffs de- 
manded judgment for this sum and $2,500 as a penalty for failure 
promptly to make settlement. 

The defendant alleged that he had settled for 1919 under protest, 
without deducting his commissions; that he was entitled to $4,834.63 
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as commissions, and that he was ready to settle the taxes for 1920 if 
allowed proper credits, including commissions. He alleged also that the 
board of commissioners had failed to appoint an auditing committee, 
and that he had never been able to settle; that there was due him 82,- 
053.18 on the current funds and $387.42 for special bridge fund for 
1918. The plaintiffs filed a replication denying these allegations. 

The referee filed his report 81 March, 1922, to which there were ex- 
ceptions. His Honor adopted almost all the referee’s findings of facts 
and all his conclusions of law, sustamed certain exceptions and rendered 
judgment. Both the plaintiffs and the defendants excepted and appealed. 


J. H. McCall, J. D. Mallonee, and Dillard & Hill for plaintiff. 
J. N. Moody, Donald Witherspoon, E. B,. Norvell, and Harkins & 
Van Winkle for defendants. 


DEFENDANT’S APPEAL. 


ApaMs, J. The defendant Gentry insists that he is entitled to a 
commission of 5 per cent on the first $50,000, and 21% per cent on any 
additional amount collected by him as taxes for the year 1920. In No- 
vember, 1918, he was reélected sheriff for a term of two years and was 
inducted into office in December. He received the tax books for 1920 
about 1 October. Public Laws of 1917, ch. 234, sec. 101, contains this 
proviso: ‘This act shall not apply to or affect the compensation allowed 
sheriffs of the counties who receive salaries for the collection of taxes.” 
The Legislature of 1919 struck out this proviso and modified the com- 
pensation allowed sheriffs for such collection, At the extra session of 
1920 an act was passed declaring that it was not the object of the 
amendinent of 1919 to repeal any local or gencral law regulating 
the salary or fees of county officers except so far as such local (828) 
or gencral laws were in conflict with the provision that sheriffs 
should receive for their own use a commission of 5 per cent on all privi- 
lege and license taxes collected under Schedule B of the Revenue Act, 
and that it should be deemed and held that all such local or general 
acts regulating the salary or fees of county officers had continued in full 
foree, except in the respect mdicated. Public Laws, Extra Session 1920, 
ch. 1, sec. 10. This act, ratified 26 August, 1920, was in effect when the 
defendant Gentry received the tax book for that year, and as he was 
paid a salary in full compensation for his services as tax collector, and 
as his fees were subject to legislative control, he is not entitled to the 
commissions claimed. Public-Local Laws, 1918, ch. 68, sec. 6. 

This conclusion is not affected by the provisions of the Public-Local 
Laws of 1921, ch. 528, sec. 1. The extension of time for the settlement 
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of county taxes to the first Monday in May was a matter of grace, and 
was obviously not included in the terms of the statute, which was pro- 
spective in its operation. 

The second question relates to the penalty of 2 per cent per month. 
“The sheriff or tax collector shall pay the county taxes to the county 
treasurer or other lawful officer. He shall at no time retain over $3,000 
for a longer time than ten days, under a penalty of 2 per centum per 
month to the county upon all sums so unlawfully retained, and shall, 
on oath, render a statement to the board of commissioners at their 
monthly meeting of the amount in his hands. On or before the first 
Monday of February in each year the sheriff shall account to the 
county treasurer or other lawful officer for all taxes due the county for 
the fiscal year, and on failing to do so he shall pay the county treasurer 
a penalty of 2 per centum per month on all sums unpaid, and this shall 
be continued until final settlement: Prowided, the board of county com- 
missioners may in their discretion relieve the sheriff or tax collector of 
said penalty of 2 per centum per month upon payment in full of the 
county taxes: Provided further, the county commissioners may extend 
the time of settlement of county taxes by the sheriff of the county to 
the first Monday in May.” C.S. 8048. The time for settling the taxes 
for 1920 was extended by the board of commissioners to the first 
Monday in May, 1921. Moreover, the statute enacted for the benefit 
of Cherokee County provides that “all taxes must be collected and 
settled for by said sheriff and tax collector on or before the first day of 
May succeeding the year in which the same was listed.” Public-Local 
Laws 1918, ch. 68, sec. 6. The judgment allows interest from the first 
Monday in May, 1921. 

That the General Assembly is clothed with authority to impose pen- 
alties for the delay or failure of a tax collector to account is axiomatic. 

The power to coerce prompt collection and settlement of taxes 
(829) is no less necessary than the power to levy ard assess them, and 

both are essential to the maintenance of the government. Penal 
statutes, of course, must be strictly construed, but in the judgment of 
the court there is nothing that extends the construction of the statute 
beyond its plain meaning. The board of commissioners in the exercise 
of their discretion declined to relieve the defendant of the penalty, and 
we discover no reason for holding that he should be exempted from the 
payment of the interest incurred by his default. 

The defendants demurred ore tenus, and moved to dismiss the action 
on the ground that the board of commissioners had not appointed a 
committee to audit the account between the sheriff and the treasurer. 
C.S. 8050. Under the circumstances disclosed by the record the motion 
cannot avail the defendant. Repeatedly beyond the ten-day limit he re- 
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tained money in excess of $3,000, and instead of accounting to the 
treasurer, applied for an extension of time for his settlement. Besides, 
section 8050 is not applicable. The board of commissioners appointed a 
special auditor by whom the defendant’s account could have been 
audited at any time. Public-Local Laws 1918, ch. 63, sec. 10. 

On the appeal of the defendants we find 

No error. 


APPEAL BY PLAINTIFFS. 


Apams, J. The plaintiffs excepted to his Honor’s refusal to permit 
recovery of $2,500 as a forfeiture to the State for the use of the county 
under the provisions of C.S. 8051. The exception is not tenable. The 
penalty prescribed may be recovered (1) where upon demand the 
sheriff fails, neglects, or refuses to make settlement or to render an 
account to the county treasurer and auditing committee, or (2) where 
after account had or settlement made the sheriff fails, neglects, or re- 
fuses to pay over the amount rightfully found to be due. In the record 
neither of these conditions appears. There was a repleader before the 
referee, and in accordance with the amended pleadings, the case was 
heard and determined upon the single theory that the defendant “had 
failed to pay over” the amount which the plaintiffs claimed to be due. 
Davenport v. McKee, 98 N.C. 500; Williamson v. Jones, 127 N.C. 178. 

On the plaintiffs’ appeal there 1s 

No error. 


Sracy, J., not sitting. 


(830) 


SALLIE TRITT, ADMINISTRATRIX OF CARL TRITT, ET at. v. GLOUCESTER 
LUMBER COMPANY. 


(Filed 17 May, 1922.) 


Employer and Employee—Master and Servant—Negligence—Instructions 
—Duty of Employer-——Safe Place to Work. 

The duty of an employer to provide his employee a safe place to work 
extends only to his exercise of ordinary care, and an instruction in the 
employee’s action for damages alleged to have been caused by the negli- 
gence of the defendant therein, is reversible error, which omits this as an 
element in the standard of duty, and in effect makes the duty an absolute 
or unconditional one. 
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AppEAL by defendant from Shaw, J., and a jury, at December Term, 
1921, of TRANSYLVANIA. 

Action to recover damages for negligently causing the death of plain- 
tiff’s intestate. There was denial of liability and plea of contributory 
negligence, and on issues submitted the jury rendered a verdict for 
plaintiff assessing the damages, Judgment on the verdict, and defen- 
dant excepted and appealed. 


Ralph Fisher, Lewis Hamlin, and Sutton & Stilwell for plaintiff. 
Martin, Rollins & Wright and W. E. Breese for defendant. 


Per CurIAM. There were facts in evidence tending to show that on 
or about 4 June, 1921, plaintiff’s intestate, an emoloyee of defendant 
company on the logging train in said county, while engaged in his 
duties as brakeman on one of defendant’s trains, fell, or was thrown 
or jolted off said train and run over and killed. There was testimony 
on the part of plaintiff tending to show that the falling from the train 
and the consequent death was caused by an unusual, unnecessary, 
violent jerking of the train, and also because of the defective condition 
of the roadbed at the place of the injury. There was testimony for the 
defendant to the effect that the roadbed was in sound condition where 
the injury occurred, and further, that there was no unusual or violent 
jerking of the train at the time. In submitting these opposing views, the 
court, among other things, charged the jury as follows: “Now, the 
court instructs you that it was the defendant’s duty to provide a rea- 
sonably safe place for the plaintiff to work, and if it failed to provide 
such a safe place for him to work, and in consequence of that the death 
of intestate was caused, and those facts are found by the greater weight 
of the evidence, it is your duty to answer the issue ‘Yes.’” It is the 
established rule in this jurisdiction that the obligation to provide for 
employees a safe place to work, or a reasonably safe place to work, is 

not absolute, but 1t 1s required that the emoloyer must do this 
(831) in the exercise of ordinary care, and a charge that omits this as 

an element in the standard of duty will be held for reversible 
error. This 1s held in Gaither v. Cement Co., ante, 450, where the cor- 
rect position as approved and illustrated in numerous decisions is stated 
for the Court in an opinion by Associate Justice Adams. In deference to 
that authority, which we regard as controlling on the facts of the present 
record, we are of opinion that for the error indicated defendant is en- 
titled to a 

New trial. 
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Cited: Owen v. Lumber Co., 185 N.C. 618; Murphy v. Lumber Co., 
186 N.C. 747; Coble v. Kitchen Lumber Co., 189 N.C. 841; Bradford v. 
English, 190 N.C. 745; Lindsey v. Lumber Co., 190 N.C. 845; Hall v. 
Rhinedart, 191 N.C. 687; Murray v. R. B., 218 N.C. 399; Martin v. 
Currie, 230 N.C. 513. 


(832) 
CASES FILED WITHOUT WRITTEN OPINIONS 


Patterson v. McCormick. (409). 

Williams v. R. R. (822). 

Crumpler v. 8. A. L. Railway. (109). 

Narron v. Woodard. (99). 

Acetylene Co. v. Hare. (110). 

Shackleford v. Payne, Director General. (184). 
Shackelford v. Payne, Director General. (186). 
Cox v. Spencer. (11). 

Lee v. Lee. (188). 

Mitchell Bros. v. Director General. (220). 
Moore v. Tire and Rubber Co. (228). 

Perry v. Perry. (254). 

Allred v. Carter. (855). 

S. v. Pettiford. (321). 

S. v. Crotts. (322). 

S. v. Moffatt. (466). 

Ghormley v. Fibre Co. (590). 


ANALYTICAL INDEX 


ABANDONMENT. 
See Criminal Law, 1; Landlord and Tenant, 5; Leases, 1. 
ABSENTEES. 
See Elections, 4. 
ABUSIVE LANGUAGE. 
See Homicide, 18. 


ACCEPTANCE. 
See Eminent Domain, 18; Landlord and Tenant, 3; Limitation of Actions, 1. 
ACCOUNT. 
See Executors and Administrators, 10. 
ACCOUNTING. 
See Sheriffs, 4. 
ACQUIESCENCE. 
See Automobiles, 3. 
ACREAGE. 
See Boundaries, 6. 
ACTIONS. 


See Trials, 4; Carriers, 1, 18; Drainage Districts, 4: Cities and Towns, 8; 
Executors and Administrators, 1; Eminent Domain, 3; Removal of Causes, 4; 
Seduction, 1, 3; Courts, 8; Pleadings, 2; Railroads, 6; Parties, 1; Crimnial 
Law, 3, 4, 5, 7; Trespass, 1; Deeds and Conveyances, 4; Evidence, 11; Judg- 
ments, 1; Estates, 7; Libel, 1, 2; Payment, 2; Attachment, 3; Process, 1; 
Sheriffs, 5. 

1. Actions—After-born Children—Contingent Interest—Class Representa- 
tion. —W. executed a deed, reciting in the habendum a conveyance to A. and M. 
for life, and at their death to their children, reserving a life estate. Following 
the description was a provision that A. should have the eastern part during her 
natural life, and at her death the Iand should go to her children, and that M. 
should have the western part for life and at her death to her children, if any, 
but if she should die leaving no children, then to A. for life and at her death 
to her children, A. was married and had children; M. was not married. In 1904 
M. was the mother of two children. A special proceeding was begun by M. and 
her two children to sell the land. The sale was made and confirmed in 1904. In 
1908 two other children were born to M., and they now claim an interest in the 
land: Held, they cannot recover, on the ground that a remainder to a class vests 
in right, but not in amount in such of the objects of the bounty as are in esse 
and answer the description, and in this proceeding the children in esse repre- 
sented those born afterward, Lumber Co. v. Herrington, 86. 

2. Actions — Equity — Nonsuit—Statutes—Ezecutors and Administrators.— 
Where there is evidence in support of defendant’s counterclaim that she had 
rendered services to her mother, in the latter’s lifetime, under an express prom- 
ise to pay for them, and that her mother had died without property, except her 
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home place, which continued to remain in. the defendant’s possession after her 
death; and that the plaintiff was the grantee of her brother, who had obtained 
the locus in quo by a fraudulent deed from his mother of which the defendant 
had full knowledge, or actual or constructive notice thereof: Held, the fact 
that more than one year had elapsed before the begining of the present ac- 
tion, from the termination by nonsuit of the defendant’s action to recover for 
such services from the administrator of her mother, dces not bar her recovery 
upon her counterclaim, the same being of an equitable nature to which our 
statute, C.S. 415 (Rev., 870), has no application, under the facts of this case, 
the defendant having, all the time, had continuous possession of the land. Mast 
v. Tiller cited and approved. Shell v. Lineberger, 440. 

3. Actions—Ejectment—Common Sourse of Title—Hstoppel.—The plain- 
tiff in ejectment may establish his title to the lands in Cispute by connecting the 
defendant with a common source and showing a better title in himself, the rule 
thus applying not being strictly an estoppel, but a rule of justice and conveni- 
ence adopted by the courts to relieve the plaintiff froni the necessity of going 
behind the common source in order to maintain his action. Howell v. Shaw, 460. 


4, Same—Limitation of Actions—Adverse Possession—Evidence—Estates 
—Nonsuit—Trials.—In an action of trespass and damages for the unlawful cut- 
ting and removing of timber upon the plaintiff's lands. there was evidence of 
plaintiff’s and defendant’s chain of title from a common source, and that one of 
the deeds under which the defendant claims was only cf a life estate, but that 
through inadvertence or mutual mistake this should have conveyed the fee. The 
defendant was in possession and claimed title by adverse possession under color 
of this deed: Held, the defendant’s motion as of nonsuit under the conflicting 
evidence was improperly allowed upon the principle that if a life estate were 
outstanding, his possession, during its continuance, would not be adverse to the 
plaintiff; and the action snould be retained under the provisions of C.S. 889: 
Held further, that while the evidence in this case as to Jocation of the land was 
Ineager it is sufficient. lbid. 

5. Actions—Wrongful Death—Statutes—Conditional Right—Limitation of 
Actions—Pleadings—Proof.—An action to recover damages for a death caused 
by wrongful act did not lie at common law and exists orly in North Carolina by 
provision of our statute, C.S. 160, requiring that it be brought within one year, 
not as a statute of limitation, which must be pleaded, C.8. 405, but as a condition 
annexed to the plaintiff's cause of action, and which he is required to prove at the 
trial to sustain his statutory right of recovery. Hatch v. R. R., 617. 


6. Same—Summons—Alias Summons—-Continuity oj Process.—Where, in an 
action to recover damages for a death caused by a wrongful act, C.S. 160, the 
summons has been issued within a day or two from the termination of the year, 
annexed as a condition, and returnable thereafter, and eccording to the officer’s 
certificate thereon, uncontradicted, it was not returned at the term therein named, 
but at a later term of the court, with another summons issued upon affidavit af- 
ter the period required by the statute, endorsed “alias original,” without further 
indication that it had been issued for an alias process or cn order from the judge: 
Held, such service is insufficient to meet the requirement that the action shall be 
commenced within a year from the date of the wrongful death. Ibid. 

7. Same—Jurisdiction—Service—Corporations—Copies of Process.—While an 
action is commenced against the defendant when the suinmons is issued against 
him, C.S. 404, 475, jurisdiction of the cause and of parties litigant can only be ac- 
quired in actions in personam by personal service of process within the territorial 
jurisdiction of the court unless there is an acceptance of service or a voluntary 
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general appearance, actual or constructive, and where the defendant is a corpora- 
tion, the requirement that copies thereof be delivered to certain designated offi- 
cers or to the local agent, must ordinarily be strictly observed and certified fo by 
the process officer, ete., as required by law, in order to a valid service of process. 
Ibid. 

8, Same.—Where the local officer of a corporation for the service of sum- 
mons has read the summons, but in good faith has mistakenly informed the 
process officer that he was not the one upon whom valid service could be made, 
but that it should be made on the defendant's president living in a different 
county, and without leaving the copies as the statute requires, the process offi- 
cer served the summions on the president, as designated, after the return term, 
and the certificate of the officer shows only the service on the latter: Held, neither 
the conversation with the jocal agent nor the pretended service of the original 
summons on the president after the return day was effective to confer jurisdiction, 
and the service in each instance was a nullity. Ibid. 


ADJUDICATION. 
See Public Officers, 1. 


ADMISSIONS. 


See Contracts, 1. 15; Evidence. 1: Husband and Wife, 3; Executors and Ad- 
ministrators, 11; Homicide, 4, 11. 


ADOPTION, 
See Taxation, 1. 
ADVANCEMENTS. 
See Parent and Child, 1. 
ADVERSE POSSESSION. 
See Actions, 4; Boundaries, 1, 3; Limitation of Actions, 1, 3. 
AGE, 
See Wills, 3. 
AGENCIES. 
See Carriers, 5; Contracts, 10; Constitutional Law, 12. 
AGREEMENTS. 
See Contracts, 1, 18; Appeal and Error, 9; New Trials, 3; Partition, 3. 
AGRICULTURE. 
See Liens, 5. 
AIDERS AND ABETTORS. 

See Intoxicating Liquor, 14, 15, 16, 17. 

ALIAS. 
See Actions, 1, 6; Process, 1. 

ALIBI. 
See Intoxicating Liquors, 22. 
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ALIMONY. 
See Husband and Wife, 5, 6. 


ALTERATIONS. 


See Escrow, 2. 


ALTER EGO. 
See Employer and Employee, 12. 


AMBIGUITIES. 
See Constitutional Law, 19; Contracts, 24. 


AMENDMENTS. 


See Pleadings, 2; Railroads, 6; Statutes, 2; Deeds and Conveyances, 8; Con- 
stitutional Law, 21. 


ANIMUS TESTANDI. 
See Wills, 7. 


ANTE LITEM MOTAM., 
See Evidence, 5. 


APPEAL AND ERROR. 


See Eminent Domain, 11, 16; Injunction, 14; Courts, 5; Contracts, 3; Em- 
ployer and Employee, 16; Railroads, 3; Parent and Child, 4; Seduction, 3; In- 
structions, 2, 8, 4, 7, 8, 18, 14, 16; Constitutional Law, 5; Trespass, 2; Evidence, 
8, 9, 15, 22, 28, 30; Costs, 2; Removal of Causes, 3; Carriers, 13; Estates, 10; 
Escrow, 3; Habeas Corpus, 1, 2, 3; Landlord and Tenant, 2, 22; Negligence, 6, 
13, 15, 20; Trials, 2, 4, 7; Injunction, 14; Issues, 1; Limitations of Actions, 2; 
New Trials, 1; School Districts, 16; Deeds and Conveyances, 18; Intoxicating 
Liquors, 1, 21; Criminal Law, 12, 18, 17, 21; Homicide, 1, 2, 4, 9, 18, 24; Judg- 
ments, 6, 7; Murder, 1; Jury, 1, 3. 

1. Appeal and Error—Courts—Verdict Set Aside on One Issue—-When it 
appears from the evidence the charge of the court, and the verdict that the jury 
has committed a palpable error in the answer to one of the issues, it is the duty 
of the trial judge to set it aside to prevent a miscarriage of justice. Hussey v. 
R. R., 7. 


2. Sanve—Railroads—Damages—Penalties—Statutes—New Trials—In an 
action against a railroad company to recover damages to 21 shipment of goods and 
the penalty for the failure of defendant to pay the same within 90 days, as al- 
lowed by C.S. 3524, the issues raised are entirely separate and distinct from each 
other, and the trial judge may set aside the verdict on the second issue, and re- 
tain that on the first one for a retrial. Ibid. 


3. Sance—Evidencc—Instructions—Questions of Law.—In the plaintiff's ae- 
tion to recover damages against a railroad company to a shipment of goods and 
a penalty for the failure of the defendant to pay the claira for 90 days, C.S. 3524, 
and the evidence tends only to sustain the plaintiff’s demand, on both issues, the 
judge may retain the verdict on the issue of damages answered in plaintiff’s 
favor, set aside the verdict on the second issue denying recovery of the penalty, 
and on the retrial of the second issue direct a verdict thereupon, on the same 
evidence, in plaintiff’s favor. Semble, the court could have so answered this issue 
as a matter of law on the first trial. Ibid. 
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4. Appeal and Error—Fragmentary Appeals—Separate Issues—Judgment 
—Verdict—-Where the trial judge has set aside the verdict on one of the issues 
submitted, and after the retrial on the second issue appeal has been taken from a 
judgment on the whole case, it does not come within the objection under the de- 
cision of Cement Co. v. Phillips, 182 N.C. 440, bid. 


5. Appeal and Error—Presumptions—Burden of Proof—Prejudice.—Error 
alleged on the trial in the Superior Court must affirmatively be shown by the ap- 
peliant in the Supreme Court, with certainty that he has thereby been prej- 
udiced or disadvantageously circumstanced before the jury, which does not suffi- 
ciently appear in this case to award a new trial. WcNinch v. Trust Co., 34. 


6. Appeal and Hrror-—Jurvenile Courts—Statutes-—Courts—Rehearing.—Pe- 
tition to rehear this case, reported in 182 N.C. 44. In re Hamilton, 57. 


7. Appeal and Error—Instructions—Requests for Instructions —Where the 
controversy depends almost entirely upon the jury’s determination of the facts 
from the evidence, an instruction is correct that the jury is the trier of the facts, 
with right to decide upon the truthfulness of the witnesses and the weight to 
give their testimony, and that it should carefully scrutinize the evidence, upon 
which the court had no opinion; and an exception in this case is untenable, in 
the absence of requests for specific instructions, that reversible error was com- 
mitted by the court in leaving the jury insufficiently instructed and not applying 
the rule of evidence to the testimony. Jfodlin v. Garrett, 122. 


8 Appeal and Error—Neuly Discovered Evidence—New Trials—Argument 
—Opinions.—aA petition filed in the Supreme Court for a new trial upon newly 
discovered evidence must be submitted without argument, and will be decided 
upon serutiny of the affidavits without filing opinion. Ibid. 

9. Appeal and Hrror—Evidence—Agreement of Porties—Findings of Fact. 
—Where the parties to the action have agreed that the trial judge shall find the 
facts on conflicting evidence, such findings, being supported by evidence, are 
binding and conclusive on appeal. Daugherty v. Comrs., 149. 

10. Appeal and Error — Judgments — Fragmentary Appeals—Dismissal— 
Banks and Banking—Corporations—Receivers—Collateral—Collection—Trusts,.— 
A bank borrowed money from one of its correspondent foreign banks, and hypoth- 
ecated certain local papers as security, whieh the correspondent bank sent 
back to the borrowing bank in trust to collect and apply the proceeds to the in- 
debtedness. The borrowing bank became insolvent and a receiver was appointed 
for it, who, after notice and claims of creditors filed, refused the stated claim 
as a preference, and the court, passing upon the matter, sustained the exception 
and reserved judgment as to the other claims. There was evidence that the in- 
solvent bank had collected some of the collateral, and had hypothecated other of 
the collateral to its note given to another bank for money borrowed: Held, the 
judgment rendered only as to this one claim was fragmentary, and will be dis- 
missed. Corporation Commission v. Trust Co., 170. 

11. Same — Record—Suggcstions—Parties—Receivers—Reports.— Upon this 
fragmentary and partially insufficient record, on appeal, and the case as pre- 
sented thereon, the Supreme Court suggests that the second bank receiving the 
collateral sent for collection by the claimant bank be made a party to the suit; 
and that the report shows the amount of indebtedness to the bank claiming the 
preference, together with the entire amount of the collateral held by it as security 
for its indebtedness, and its value to the extent practicable. Ibid. 

12. Appeal and Error—Fragmentary Appeal—Dismissal—Cities and Towns 
—Condemnation.—Where commissioners appointed to assess damages to land for 





894 ANALYTICAL INDEX. [183 


APPEAL AND ERROR—Continued. 


appropriation for the purposes of a street make report, to which no exceptions are 
filed, and after the time for filing exceptions expires, the clerk, on motion of pe- 
titioner, renders judgment of nonsuit, which is reversed by the judge in term, an 
appeal by the petitioner is premature and fragmentary, and will not be enter- 
tained. Goldsboro v. Holmes, 208. 

13. Appeal and Error-—Trials—Evidence—Questions for Jury.—Held, the 
evidence in this case presented only issues of fact for th2 jury to determine, and 
there was no prejudice to the appellant in the trial of the action. Oil Co. v. Banks, 
204. 

14. Appeal and Error—tInstructions—Statement of Contentions—Objections 
and HLaeceptions—Eazpression of Opinion—Statutes.—_Exceptions to the statement 
of the contentions of the parties by the trial judge in his charge to the jury, 
should be taken at the time, or at its conclusion, so as to afford him an oppor- 
tunity to correct it, and the position of the appellant taken thereafter that it 
was done in such manner as an expression of opinion adverse to him, is unten- 
‘able on this appeal from the facts appearing of record. Dees v. Lee, 206. 

15. Appeal and Error—Unanswered Questions—N ejligence—Damages—Evi- 
dencce—Dwellings—V alues—Questions for Jury—Trials-—Where the value of a 
building destroyed by fire is relevant to the inquiry in an action to recover dam- 
ages, the value of another building which had theretofore stood on the same site, 
is competent as a circumstance to be considered by the jury, when there was evi- 
dence that the two were substantially identical with each other; but where the 
answer to the question is not given, the question will be held as harmless. Peter- 
son v. Power Co., 248. 


16. Appeal and Error—Verdict—Damages.—The araount of the verdict for 
damages for the negligent killing of the plaintiff’s intestate is not reviewable on 
appeal. Tyree v. Tudor, 340. 


17. Appeal and Error—Objections and Exceptions—-Broadside Exceptions.— 
Exceptions to the admission of evidence on the trial, which is correct in part, 
without specifying that which is objectionable, are too generally taken to be con- 
sidered on appeal. Sutton v. Melton, 369. 

18. Appeal and Error—Hvidence—Obdjections and Eaceptions—Broadside 
Ezceptions.—Exceptions to testimony, to be considered on appeal, must not be to 
several distinct parts without particularly indicating the ground of objection. 
Rutledge v. Mfg. Co., 480. 

19. Appeal and Error—Docketing—Dismissal—Certiorari—Court’s Disere- 
tion—Consent._-Where a case on appeal has not been docketed by appellant within 
the time required by the rule of practice in the Supreme Court regulating it, and 
a motion has not been duly made for a certiorari, it will be dismissed, it being dis- 
eretionary with the court as to whether the motion for this writ will be allowed, 
which the consent of the parties cannot affect. Mimms v. R. R., 486. 

20. Appeal and Error—Rcecord—Findings—Equity--Mandatory Injunction. 
—Where the Superior Court, having heard the matter, has granted a mandatory 
injunction without having formally found the facts upon which it had been is- 
sued, the matters involved being purely equitable, the Supreme Court, on appeal, 
may examine the evidence presented by the parties, form its own conclusions, and 
therefrom determine whether the plaintiff is equitably entitled to the relief 
sought. Woolen Mills v. Land Co., 511. 


21. Appeal and Error—Harmless Error—Courts—-Reversal of Verdict— 
Prejudice—New Trial.—Where the trial judge has erroneously set aside the neg- 
ative finding of the jury upon the issue of the statute of limitations, and answers 
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this issue in the affirmative and dismisses the action, and it appears on appeal 
that the same result would have followed as a matter of law, the error will be 
held as harmless, without injury to the appellant, and a new trial will not be 
ordered. Rankin v. Oates, 518. 

22. Appeal and Error —~ Parties —Nonsuit—Partnership—Fragmentary Ap- 
peal. Where the Superior Court judge has ruled upon the trial of the case that 
certain other parties were necessary for the prosecution of the action on the 
ground that they had an interest in the subject-matter as partners, and that the 
cause could not proceed without them, the ruling strikes to the foundation of the 
plaintiff’s cause of action, and he may take a voluntary nonsuit and appeal with- 
out valid objection that his appeal should be dismissed as fragmentary. Baker v. 
Lumber Co., 577. 

23. Same—Railroads—Timber—Right of Way—Contracts—Cutting and De- 
livering Timber.—The defendant railway company obtained a right of way 
through plaintiff's timbered lands, inaccessible to railway transportation, upon 
part consideration that the defendant would build the road and transport the 
plaintiff’s timber at a certain price per carload. The defendant commenced to 
build the road and notified the plaintiff to have his timber hauled to the right of 
way, and the plaintiff then contracted with another to do the cutting and haul- 
ing upon consideration of advancements, and a certain part of the proceeds of 
the sale of the timber, without assigning any of his rights under the contract he 
had made with the defendant railroad company: Held, error for the trial judge to 
hold that the contractor for the cutting and hauling the timber was a partner in 
the contract sued on, and this ruling striking to the root of the plaintiff’s alleged 
cause, he was within his right in taking a yoluntary nonsuit and appealing from 
the ruling of the trial court. Joid. 

24. Appeal and Hrror — Hvidence — Objections and Haeceptions—Harmiless 
Error.—In an action to recover damages for an injury alleged to have been caused 
the defendant’s employee by a defective power-driven machine at which he per- 
formed his duties, evidence on the trial that the defendant, after the injury, 
rectified the alleged defect in conformity with arrangements used on other like 
machines for safety, is erroneously admitted; but the error is rendered harmless 
when the defendant itself has brought out this evidence later on the trial. Led- 
ford v. Lumber Co., 614. 

25, Appeal and Lrror— Legal Inferences—Process—Summons—Service.— 
Where, as a conclusion of law upon the facts appearing, the judge of the Superior 
Court adjudges that summons against a corporation had been served according 
to the requirements of our statutes, it is subject to review on appeal to the Su- 
preme Court. Hatch v. R. R., 619. 

26. Appeal and Error—Facts Found by Trial Judge—Covenants—Breach— 
Decds and Conveyances—/udgments.—The plaintilt’s covenantee was sued by the 
United States Government to recover certain lands alleging paramount title by 
prior deeds, of which the plaintiff and defendant in the present action for breach 
of warranty had notice, but neither became parties: and it was found by the trial 
judge whom the parties to the present action agreed should find the facts on the 
evidence, that the plaintiff and defendant were precluded by the former judeg- 
ment: Held, upon the facts found it was not open for the defendant to contest 
the validity of the probates to the deeds under which the Government claims, 
and under which it has established its paramount title in the former action, in 
view of the decision of Fibre Co. v. Cozad, ante, 600. Cover v. McAden, 642. 

27. Appeal and Error—Reference—Consent Reference—lindings—Issues— 
Trial by Jury—Waiver—wWhere, under a consent reference, the parties waived 
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their right to a trial by jury of the facts at issue, and cne of them claimed title 
to the locus in quo by adverse possession, a finding by the referee, as a fact, 
upon supporting evidence confirmed by the court, that there has not been such 
possession, eliminates this question on appeal. Dill v. Luriber Co., 661. 

28. Appeal aud Hrror—Countcrclaim—Demurrer—Fragmentary Appeals— 
Dismissal.—Where there is neither verdict nor judgment upon the plaintiff’s al- 
leged cause of action, defendant’s appeal from an order sustaining the plaintiffs’ 
demurrer to a counterclaim set up in the answer, is fragmentary, and will be dis- 
missed. Teal v. Liles, 678. 

29. Appeal and Error -—— Reference—Findings—Eviience-—The facts found 
by the referee as to the result of an election in proceedings in the nature of a 
quo warranto, and approved by the trial judge, are not subject to review on 
appeal when supported by competent evidence. S. v. Jackson, 695. 


30. Appeal and Error — Reference—Courts—Findings—Evidence—Facts — 
Legal Inferences.—The trial judge may hear and consider exceptions to the 
referee’s report, and make different or additional findings of fact, which are not 
reviewable on appeal unless there is no sufficient evidence to support them, or 
error committed in receiving or rejecting testimony upon which they are based, or 
some other question of law is raised with respect to such findings. Ibid. 


31. Appeal and Error—Reference—Elections—Findings—Fraud.—The ques- 
tion of fraud in the returns of the county board of canvassers as to those vot- 
ing in an election, in proceedings in the nature of a quo warranto, to determine 
the rights of contestants for a public office, is eliminated on appeal, when the re- 
port of the referee, approved by the trial judge, finds the absence of fraud, upon 
competent evidence. Ibid, 

382, Appeal and Error — Reference—Report of Referee—Findings—Excep- 
tions—Counts.—Where there are no exceptions filed to the findings of the referee, 
the trial judge may adopt them under the assumption that they are prima facie 
correct. Zbid. 

33. Appeal and Error—Presumptions-—Burden of Proof.—On appeal from 
the findings and judgment of the referee or the trial judge, in a contested election 
case, they are assumed to be prima facie correct, with the burden on the appel- 
lant to show the contrary. Ibid. 


o4. Appeal and Hrror—Reference—Findings—Eaceptions.—Only such find- 
ings of a referee or of the trial judge as are excepted to by the appellant will 
be considered on appeal. Ibid. 


3). Appeal and Error—Elections—Exceptions—Reference—Findings— Im- 
material Matter.—BExceptions of the defendant, in a contasted election case, that 
the testimony of certain voters was incompetent to impeach the result declared 
by the county board of canvassers, become immaterial on appeal, when it appears 
that the referee has found the absence of fraud and against the relator, under 
competent evidence, Which was approved by the trial judge. Ibid. 

36. Appeal and Error—Kcference—Conflicting Findings—Uliimate Facts— 
Evidence.—The result declared by the county board of canvassers is prima facie, 
and presumptive evidence of its own correctness, and where the referee has sus- 
tained it, and this finding has been approved by the trial judge, the court on ap- 
peal cannot pass on the relative weight of the testimony or alleged inconsistencies 
of finding, but accept the ultimate findings as controlling. Ibid. 

of. Appeal and Hrror—Objections and Exceptions-—Evidence.—Exceptions 
to the ruling out of evidence admitted on the trial must be taken at the time, and 
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they come too late to be considered on appeal when taken for the first time in 
appellant’s statement of his case. 8S. v. Kincaid, TO9. 

38. Appeal and Error—Evidence—Nonexpert—Opinion—Questions of Law 
—Trials— Whether the withdrawal of competent nonexpert evidence after its 
admission is prejudicial error is a question of law. Ibid. 

39. Appeal and EHrror—Objections and Eaceptions—Instructions—Conten- 
tions.—Exception to the statement of the contention of the parties entered after 
verdict comes too late to be considered on appeal. Jbid. 

40, Appeal and Error—Criminal Law—Objections and Exceptions—Evi- 
dence—Nonsuit—An exception to a motion to dismiss in a criminal action taken 
after the close of the State’s evidence, and renewed by defendant after the intro- 
duction of his own evidence, does not confine the appeal to the State’s evidence 
alone, and a conviction will be sustained under the second exception if there is 
any sufficient evidence on the whole record of the defendant’s guilt. C.S. 4648. 
S. v. Brinkley, 720. 

41. Appeal and Hrror—Objections and Eaceptions—An exception to the 
analysis of the contention of the parties in the court’s instructions comes too late 
after verdict. Jbid. 

42. Appeal and Error—Obdjections and Eaceptions—Assignment of Hrror.— 
Exceptions to the trial must be properly set out in the assignments of error, to be 
considered on appeal, and it is insufficient if the assignment merely refers to the 
pages where the excluded evidence and the parts of the charge excepted to can be 
found. S. v. Smith, 726. 

43. Appeal and Hrror—tInstructions—Contentions.—The recital of the testi- 
mony of certain witnesses in the judge’s charge to the jury is not objectionable, 
alone, as singling out the testimony of these witnesses or attaching special weight 
to it. Ibid. 

44, Appeal and Hrror— Verdict — Weight of Evidence—Motions—Court’s 
Disecretion.-—The refusal of the trial judge to set aside a verdict as being against 
the weight of the evidence is not reviewable on appeal. Ibid. 

45. Appeal and Error--Objections and Exceptions—Argument.—Exceptions 
presented only in the argument of counsel before the Supreme Court will not be 
considered. Ibid. 

46. Appeal and Error—Docketing Appeal—Certiorari—Motions—Laches.— 
Whether the appellant has legal excuse in not docketing his case on appeal in 
time for it to be regularly heard at the call of the district to which it belongs is 
a matter for the Supreme Court to determine upon his docketing the record 
proper and moving for a certiorari under the rule. S. v. Johnson, 730. 

47. Same — Statutes — Discretion of Court-—Case—Esztension of Time. — 
Where the appellant has not docketed the record preper and moved for a certiorari 
under the rules, he may not successfully resist appellee’s motion to dismiss for 
not having his case docketed in the required time by attempting to show that 
such failure was caused by the trial judge in extending the time for the prepa- 
ration and service of the case and counterclaim. Semble, an unreasonable time 
given for such purpose will not be recognized by the Supreme Court. Ibid. 

48, Appeal and Hrror—tInstructions—Corrections—Objections and EHacep- 
tions.—The Supreme Court may allow a correction in the case on appeal to 
make the record speak the truth when it is sufficiently made to appear that the 
trial judge will do so if afforded an opportunity, and thus render ineffectual an 
error assigned thereto, when the correction has been thus made. S. v. Saleeby, 
740. 
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49, Appeal and Error—Obdjections and Exceptiois—Brief.—Exceptions not 
insisted upon in the appellant’s brief are deemed abandoned in the Supreme Court 
under the rule. 8S. v. Montgomery, 747. 

50. Appeal and Error—Obdjections and Eaceptions—Instructions—Conten- 
tions.— Exceptions to the statement by the trial judge of the contentions of the 
parties, in his charge to the jury, taken for the first time in the case on appeal, 
does not afford the judge trying the case an opportunity to correct error therein, 
if any committed, and will not be considered. Ibid. 

ol. Appeal and Error — Prejudice — Remarks of Counsel—New Trials.— 
Where upon the trial for the unlawful manufacture of liquor the court has told 
the solicitor it was improper for him to argue to the jury matters not in evi- 
dence, as that certain offenders carried spirituous Jiquors for a considerable 
distance into other states for the purpose of sale, the remarks of the solicitor 
thereafter that the jury all knew this was done, is held to be prejudicial to the 
defendant, entitling him to a new trial under the evidence of his case. 8S. v. Evans, 
759. 

d2. Appeal and Error—Habcas Corpus—Certiorari—No appeal to the Su- 
preme Court lies upon the refusal of the judge, having jurisdiction, to release the 
petitioner in habeas corpus proceedings, except in cases concerning the care and 
custody of children, the remedy being by application for the writ of certiorari 
which lies in the discretion of the appellate court; and an appeal by the petitioner 
under sentence for contempt of court will ordinarily be dismissed. In this case, 
with the consent of the attorney-general, the court passes upon the appeal as if 
on certiorari. S. v. Hooker, 763. 


58. Appeal and Error—Objections and Eaceptions—Instructions—Conten- 
tions.—Exceptions to the statement of the contentions made by the trial judge in 
his charge to the jury, taken for the first time after trial, in the appellant’s state- 
ment of the case on appeal, afford the trial judge no opportunity for correction, 
and are not reviewable. S. v. Winder, T7T. 

d4. Appeal and Error — Instructions—Contentions—Arguments—Reply of 
Judge—Harmless Error.—Upon this trial of defendant for having liquor in his 
possession for the purpose of an unlawful sale: Held, the recitation of the solic- 
itor’s argument upon the waiver by defendant of his right to have the case re- 
moved to another justice of the peace for the preliminary hearing, was not to the 
defendant’s prejudice, as the judge immediately and conclusively answered them, 
and fully protected his rights. S. v. Sheffield, 783. 


oo. Appeal and Error—Dismissal—Rules of Court.—In this case, held that 
the appeal be dismissed in the Supreme Court on motion of the State for the fail- 
ure of the appellant to docket his case at the first term of this Court beginning 
after the trial below, or apply for a certiorari upon filing a transcript of the 
record proper, in accordance with the requirements of the rules of Court regu- 
lating such matters. S. v. Barksdale, 785. 


56. Appeal and Error—Rules of Court—Dismissal—A case on appeal will 
be dismissed in the Supreme Court when the appellant has not conformed to the 
rule requiring that it be docketed in a certain time before the call of the district, 
at the first term of the Supreme Court beginning after the trial, and has failed to 
apply for a certiorari on good cause shown. 8S. v. Brown, 789. 

ov. Appeal and Error—Presumptions—Discharge of Jury—Conduct of Ju- 
rors—Remarks—tInstructions—The remarks of the trial judge in discharging a 
jury after verdict, or in impressing upon jurors and the public the duty of jurors 
in their conduct, are prima facie presumed on appeal to be correct. 8S. v. Pugh, 
800. 


N.C. ] ANALYTICAL INDEX. 899 





APPEAL AND ERROR—Continued. 


58. Appeal and Hrror—Instructions—Verdict—Criminal Law—Homicide.— 
Upon a trial for homicide, an instruction upon murder in the second degree, if 
erroneous, is cured by a verdict of manslaughter. S. v. Hall, 807. 

59. Appeal and Error—Criminal Law—Judgment—Arrest of Judgment— 
State’s Right of Anpeal—Statutes—wWhere as a matter of law judgment in a 
criminal action has been given for defendant upon arrest of judgment in the Su- 
perior Court, an appeal will lie to the Supreme Court in behalf of the State. C.S. 
4649 (4). bid. 

60. Appeal and Error—Suspended Judgments—Case Remanded—Procedure. 
—Where the Supreme Court has reyersed the action of the Superior Court judge 
in imposing a sentence under a suspended judgment in a criminal action, for an 
insufficiency of finding as to the defendant’s ultimate guilt, the judgment will be 
set aside and the cause remanded to be proceeded with according to law. S. v. 
Hardin, 817. 


APPEARANCE. 
See Process, 3. 
APPLIANCES. 
See Employer and Employee, 8, 10, 16. 
APPLICATION. 
See Payment, 3. 
APPROVAL. 


See School Districts, 2. 


AGREEMENT OF COUNSEL. 
See Trials, 2,5; Appeal and Error, 8, 45, 54; Courts, 5. 


ARREST. 


See Negligence, 9; Intoxicating Liquor, 5, 9, 11; Criminal Law, 18; Homi- 
cide, 21. 

1. Arrest—Criminal Law—Homicide—Warrants—Identity of Defendant— 
Resisting Arrest-—Justification of Prisoner-—-Where a sheriff has a warrant of 
arrest for persons unknown to him, he may in good faith inquire of persons whom 
he may meet as to their identity with the names in the warrant, and they are 
required to answer; and upon failure to give this information the persons sus- 
pected or questioned may not upon their own default therein justify the defense 
of an unlawful arrest. S. v. Hall, S07. 

2, Arrest-—Criminal Law—Homicide—Instructions—Resisting Arrest—Ap- 
peal and Hrror.—Where a sheriff is within his powers in making inquiries of de- 
fendants and arresting them for the purpose of identifying them as the ones for 
whom he holds a warrant, an instruction that the defendants had the right to use 
such force as rensonably appeared to them to be necessary in resisting an unlaw- 
ful arrest, is favorable to the defendant, and is not a valid ground of exception. 
Ibid. 

ARREST OF JUDGMENT. 
See Appeal and Error, 59: Homicide, 1; Judgments, 6, 7. 


ASSAULT. 
See Homicide, 18. 
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ASSETS. 
See Dower, 1. 


ASSESSMENTS. 
See Cities and Towns, 1, 6, 7, 8, 9; Benefit Associations, 2; Drainage Dis- 
tricts, 1, 2, 4. 


ASSIGNMENT. 

See Mortgages, 1. 
ASSIGNMENT FOR CREDITORS. 
See Receivers, 1. 
ASSIGNMENTS OF ERROR. 
See Appeal and Error, 42. 
ASSUMPTION OF RISKS. 

See Carriers, 18. 

ATTACHMENT. 


See Carriers, 13; Judgments, 4. 

1. Attachment—Bonds—Principal and Surety—Statutes—Where judgment 
by default final has been rendered against the principe. debtor and the surety on 
an attachment bond given in the action, in the form required by the statute, C.S. 
815, to secure whatever judgment may be rendered, and the property attached 
has accordingly been retained by the debtor, the surety is concluded from assert- 
ing the insufficiency of the bond in not having another surety thereon, as the 
statute required, when the bond was given and accepted as he had intended, and 
he had not excepted thereto. Thompson v. Dillingham, 566. 

2. Attachment — Principal and Surety — Bankruptcy —Receivers—Title— 
Liens —Where a judgment by default final has been entered in an action against 
the same person, individually and as incorporated, fcr the same debt, and the 
corporation has been adjudicated a bankrupt within the four-months period, and 
after the judgment the property of the individual has been placed in the hands 
of a receiver by the State court, the surety on the attachment bond will remain 
bound in the jurisdiction of the State Court, notwithstanding the adjudication 
in bankruptey, for the receiver takes title to the individual property subject to 
the existent lien by attachment, and the judgment upholding it. Ibid. 

8. Attachment—Action—Sheriffs—Wrongful Levi—Property of Another.— 
In levying upon property in attachment, the sheriff is required to see that the 
property upon which he has levied is that of the defeadant, and when he seizes 
the property of a stranger, it is a wrong done such third person, for which an 
independent action will lie; as to whether the owner of the property so seized 
could have resorted to an intervention or interpleaded in the attachment suif is 
not decided in this case. Tatham v. DeHart, 657. 


4, Same—Judgments.—In an independent actior. against a sheriff to re- 
cover damages for his wrongful seizure in attachment of the plaintiff's property, 
instead of that of the defendant therein, where the p:operty has been sold, the 
proceeds of the sale represents the property attached, to be held by the sheriff in 
the same plight and for the same purpose as the property would be if still held 
in his possession; and upon the failure of the plaintiff in the present suit to 
establish his right, a judgment for the defendant to the full value of the property 
is a proper one, not as damages personal to himself, but to be held subject to the 
process of attachment. 7bid. 
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ATTEMPT. 
See Criminal Law, 6. 
ATTORNEY AND CLIENT. 


See Trials, 5. 


1. Attorney and Client—Trusts and Trustees—Attorney Deriving Adverse 
Title to His Client—The relation of an attorney to his client in regard to the 
subject-matter of litigation is one of great trust and confidence, and he may not 
acquire a title thereto or interest therein adverse to his client, or to his prej- 
udice, without his client’s consent, even though the attorney may have received 
no fee and intended no fraud; and where, in violation of the confidence of his 
client thus imposed, he acquires such title or interest, he will be decreed to 
hold it in trust for him. AMfebane v. Broadnaz, 333. 

2. Attorney and Client — Contracts—Fees—Evidence—Recovery—Questions 
for Jury—Trials—Where there is evidence tending to show that after an attor- 
ney had been engaged professionally by his client, they entered into an agree- 
ment as to the amount of compensation to be paid, owing to the fiduciary rela- 
tionship of the attorney, the parties are not on equal terms; and the reasonable- 
ness of the amount agreed upon may be inquired into by the jury, upon the evi- 
denee; and an instruction that the client will be bound by their agreement, ex- 
cluding an inquiry into the reasonableness of the fee, is reversible error. Stern 
a. Iynan, 182 N.C. 422, and Casket Co. v. Wheeler, 182 N.C. 549, cited and ap- 
plied. Abernethy v. Godette, 673. 


AUDITING. 
See Sheriffs, 4. 
AUTHORITY. 
See Contracts, 21, 22. 
AUTOMOBILES. 


See Liens, +; Negligence, 1, 9, 21; Evidence, 19, 25; Criminal Law, 22. 

1. Automobiles—Negligence—Principal and Agent—Father and Son—Reck- 
lessness of Driver—Notice to Owner—Evidence—Where the owner of an auto- 
mobile has authorized his 16-year-old son to drive therein a young girl of about 
the same age to a dance in the country, and there is evidence that his reckless 
driving has proximately caused her death, further evidence that the son had re- 
eently thereto been convicted of reckless driving in police courts, and that the 
father had arranged his fine, and also the reckless driving of the son on the oc- 
casion of the death, are competent as tending to show that the father had full 
notice of the recklessness of the son in driving automobiles, and of his own ac- 
tionable negligence in permitting his son to use his automobile at the time in 
question. Tyree v. Tudor, 340, 

2. Automobiles — Negligence—Contributory Negligence—Evidence—Guests. 
Where a young girl, something less than 16 years of age, has been killed by the 
reckless driving of her escort, about the same age, in returning at night from a 
dance, when the latter was intoxicated and racing with others on the country 
improved highway, striking another car and deflecting his own, while going about 
sixty miles an hour, through a wire fence, taking down several posts and throw- 
ing his car bottom upwards in a field, the previously expressed desire of the de- 
ceased to return at a fast speed and her desire to get home before her friend who 
was staying with her, so that her mother would not suppose she was riding after 
the dance had ended, is not sufficient to sustain the defense of contributory neg- 
ligence, or bar the plaintiff's right of recovery. 7bid. 
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AUTOMOBILE—Continued. 


3. Same—Acquiescence.—For a young girl riding in an automobile as a 
guest to have imputed to her the negligence of the driver, upon the issue of con- 
tributory negligence, there must be sufficient evidence that she had control over 
the machine or over the acts of the driver, and her acquiescence in the method or 
manner of his driving is not alone sufficient. Ibid. 


4, Automobiles—Speed Limits—Cities and Towns—Statutes—Ordinances. 
—Town ordinances regulating automobiles, speed limits, ete., within the town in 
conflict with the statutes on the subject, C.S. 2599, 2618, are void under the pro- 
visions of C.8. 2601, and apart from the express provisions of the last named 
section, they must yield to the statute law of the State, such powers being a dele- 
gated legislative function. S. v. Freshwater, 762. 


». Automobiles — Statutes — Criminal Negligence—Evidence—Manslaughter 
—Criminal Law. ——Upon a trial for manslaughter alleged to have been caused by 
the defendant’s criminally and recklessly driving an automobile upon a public 
highway under circumstances prohibited by statute, there was evidence tending 
to show that the deceased, being driven by his son in another automobile, on the 
proper side of an improved road, twenty-two feet wide, was rounding a curve 
near an embankment on the outside of the road, when the prisoner and others, 
in an intoxicated condition, going in the opposite direction, with unobstructed 
view, ran across from inside of the road where he should have remained, and 
with fifteen feet to spare, collided with the automobile in which the deceased was 
riding. causing his death: Held sufficient to sustain a verdict of conviction. C.S8. 
2617. 2618; 8. v. Rountree, 181 N.C. 535, cited and applied. 8S. v. Jessup, 771. 


6. Same—Intoxvication.—Where there is evidence that the defendant by his 
criminal recklessness in driving his automobile on a public highway, prohibited 
by statute, collided with that in which the deceased was riding, causing his 
death, testinony as to the intoxicated condition of other men in the automobile 
with him at the time. together with the fact that some of them had whiskey, and 
the defendant’s effort to borrow money to enable his brother to buy whiskey, with 
direct evidence of the defendant’s intoxicated condition, is competent as a part 
of the res geste to show the defendant’s opportunity to obtain whiskey at the 
time, and the purpose to have it on this occasion. C. 8. 2617, 2618. Ibid. 


BAIL. 
See Negligence, 9. 


BAILMENT. 
See Contracts, 3. 


BANKS AND BANKING. 


See Appeal and Error, 10; Injunction, 8; Payment, 4. 

1. Banks and Banking — Deposits — Checks—Piincipal and Agent—Signa- 
ture.—Upon the plaintiff sending money for deposit in the bank by W., the bank 
opened an account in the plaintiff's name and issued its pass book to her, and 
agreed, without the knowledge or consent of the plaintiff, that the checks should 
be signed in the plaintiff's name by W., and on these checks, so written and 
signed, the money was withdrawn from the bank to the plaintiff’s loss: Held, 
there being neither express or implied authority given by the plaintiff to W., to 
check out the money, as stated, the defendant bank is liable to the plaintiff for 
her loss. Goodloc v. Bank, 315. 


2. Banks and Banking — Checks — Indorsemen!—Fraud—Indebitatus Ag. 
sumpsit—Statutes.—Where the maker of a check, whether a bank or other cor- 


N.C. ] ANALYTICAL INDEX. 903 





BANKS AND BANKING—Continued. 


poration, or an individual, fills out the blank spaces by writing in ink and de- 
livers it to the payee as a complete instrument, there is no question of implied 
agency of the payee to do anything further regarding the negotiation of the in- 
strument as the agent for the maker, and where the payee has fraudently raised 
the amount of the check, endorses to another, and receives the money thereon, 
the maker is not liable to the endorsee except in an action for the original or 
true amount of the check, upon equitable principles, and allowed by our negotiable 
instrument law. C.S. 3160. Bank v. Bank, 463. 


3. Same—Equity—Innocent Persons—Principal and Agent—Trusts.—The 
equitable principle that where one of two innocent persons must suffer, the law 
will cast the loss upon him who has put it in the power of another to do the in- 
jury. ordinarily arises in instances of fraud or breaches of trust involved in the 
contract of agency, where one clothed with the real or apparent authority to act 
for another in the premises has in excess or breach of the authority given, acted 
to another’s injury; and not to instances wherein the maker of a check has filled 
in the blank places with ink, has signed the same and delivered it to the payee 
as a completed instrument, and the payee has raised the check to a larger amount, 
without the assent of the maker, and has fraudulently obtained cash thereon 
from another, by endorsement. Ibid. 


4. Same — Negligence —Sensitized Paper—Hrasures—Protectographs—Con- 
tracts—Tort.—Where completed checks issued by a bank upon its regular form 
of checks has been signed by its proper officer, raised by the payee, and endorsed 
to and cashed by another bank, which brings action against the maker bank for 
the full amount of the altered checks, the failure of the maker bank to use sen- 
sitized paper to prevent chemical erasures and a protectograph, with perforated 
igures, to prevent fraudulent alterations, is too remote to afford the basis of an 
action either in tort or contract, or to be considered the proximate cause of the 
injury, upon an issue of negligence: and the plaintiff is confined to his action for 
the true amount for which the checks were originally made. C.S. 3106. Ibid. 





+. Same-—The equitable principle upon whieh the indorsee of a check which 
has been raised by the payee without the maker’s assent, is only permitted to re- 
eover from the maker upon an indebitatus assumpsit, extends to banking institu- 
tions, to individual makers, or general business coneerns. C.S. 3106. [did. 


6. Banks and Banking — Federal Reserve Bank—Nonmeniber Bank—Par 
Clearance.—-By amendments, the Federal Reserve Act, under which the various 
Federal Reserve Banks were organized, was changed to allow these banks to re- 
ecive from their member banks checks and drafts on nonmember banks within 
their respective territory, so as to perfect their reserve system, and it is required 
that no charge for the payment of the checks and drafts, and the remittances 
therefor by exchange or otherwise, shall be made against the Federal Reserve 
Bank: Held, while nonmember banks within the territory may require these 
papers to be presented at their institutions to receive the full amount of their 
face in money, they are without authority to remit for checks sent them by ex- 
change drafts, and in consideration of their waiver of direct presentation demand 
a discount and thus remit a less amount. Bank v. Bank, 546. 


7. Same—State Statutes—Conflict of Laivcs—Constitutional Law —A state 
statute which permits a nonmember of a Federal Reserve Bank to pay by draft, 
upon its exchange deposit, a note or draft for collection sent through the Federal 
Reserve Bank and charge a fee for the remittance, being in conflict with the Fed- 
eral Reserve Act, is not enforceable, the latter act controlling under the provisions 
of the U. 8. Constitution. Art. VI., sec. 2, and the laws made in pursuance thereof, 
in effect that the Federal Constitution and statutes shall be the supreme law, and 
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BANKS AND BANKING—Continued. 


binding upon the judges in every state, anything in the State Constitution and 
State laws to the contrary notwithstanding. Ibid. 


BANKRUPTCY. 
See Attachment, 2. 


BENEFICIAL ASSOCIATIONS. 


See Evidence, 16. 

1, Beneficial Associations — Insurance—National Councitls—Local Councils 
—Principal and Agent—Corporations.—Where the national council of a fraternal 
order, authorized by its charter “to establish, maintain, control, and regulate a 
department for the payment of funeral benefits to the members of the order,” 
operated over an extensive territory through local eccuncils, such local or sub- 
ordinate councils are agents of the national council for the purposes expressed in 
its charter. Evans v. Junior Order, 358. 

2, Same—By-Laws—Assessments—Forfeiture—Where the national coun- 
cil of a fraternal order writes funeral benefits through its local councils under 
the provisions of its charter and by-laws adopted in pursuance thereof, the agency 
thus created is not affected by the provisions of a by-law of the national council 
under which the local council forfeits its membership by not remitting assess- 
ments collected within stated intervals, as against the rights of the beneficiary 
under a policy of a deceased member enrolled by the local council, who has died 
in good standing therein with his assessments duly paid. Ibid. 


BENEFITS. 
See Cities and Towns, 2; Principal and Agent, 1. 


BILLS AND NOTES. 
See Injunction, 8; Mortgages, 1; Criminal Law, 3; Escrow, 1. 


BOARDS. 
See School Districts, 1. 


BONDS. 


See Constitutional Law, 8, 10, 12; School Districts, 3, 17; Roads and High- 
wars, 8; Attachment, 1; Estates, 10. 


BOUNDARIES. 


See Trespass, 83; Deeds and Conveyances, 17. 

1. Boundaries — Evidence — Streams —Adverse Possession—Limitation of 
Actions—Trespass—Deeds and Conveyances—Color of Title —Defendant’s tres- 
pass upon the lappage of land between the descriptions of the boundaries in the 
plaintiff's and defendant’s deed, claimed by adverse possession by the defendant, 
Was made to depend upon the location of a divisional line called for in the plain- 
tiff’s deed as cornering in a log road at or near the east edge of Long Branch, 
but not calling for the run of the branch, and in the defendant’s deed as “begin- 
ning at a black jack in Yarborough’s corner, and runs with his line to McQueen’s 
line, thence as said line,” etc.: Held, evidence was competent in defendant’s be- 
half which tended to show that McQueen’s line was a straight one running near 
the branch, and under this evidence it was for the jury to determine the true di- 
viding line upon the question of defendant’s color; and that it was not a pre- 
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BOUNDARIES—Continued. 


sumption of law, under this evidence, that the true dividing line ran with the 
run of the branch. WcQueen v. Graham, 491. 

2, Boundaries—Evidence.—Where the true dividing line between the plain- 
tiff and defendant is in dispute in an action of trespass, it is competent for a 
witness to testify as a fact within his own knowledge as to whether the line 
claimed by the defendant is in conformity with the description in the plaintiff’s 
deed cornering the line at or near a certain stream, and running thence with its 
eastern edge, etc. bid. 

3. Same — Lappage—Adverse Possession—Color—Limitation of Actions. — 
Where the defendant claims the lands in dispute, which in an action of trespass 
is made to depend upon his adverse possession under color of title of a lappage 
between the description of a boundary in his own deed, and that of the plaintiff, 
even though the plaintiff may have shown a superior paper title, he may recover 
by showing actual and sufficient adverse possession under his own deed as color 
of title, as against the constructive possession of the plaintiff. Jbid. 

4, Same—Court Surveyor—lIt is competent for a surveyor appointed by the 
eourt to plat the land in dispute te show the contentions of the parties in an ac- 
tion for trespass involving the question of lappage of the lands, to state that he 
obtained the location of the beginning corner upon the information given him by 
an adjoining owner, who was examined as a witness, and, at most, it would be 
harmless error in this case, as the corner was not found and the evidence could 
not affect the result. /bid. 

3. Same—Where an action of trespass depends upon the lappage of lands 
claimed by the parties, it is competent for a witness, testifying as a fact from 
his own knowledge, to state that the defendant’s deed covered the locus in quo, 
or as to the true location of defendant’s boundary. Ibid. 

6. Boundaries — Deeds and Conveyances-—Acreage—Evidence. — Where the 
question of defendant’s trespass depends upon the question of lappage between 
the lines called for in the plaintift’s and defendant’s deeds, evidence that the acre- 
age given in the plaintiff’s deed would be greatly increased if the divisional line 
were located according to his contention, is relevant as a circumstance in the de 
fendant’s favor, though ordinarily the acreage is no part of the description, and 
the latter will control, unless the lines or boundaries are in doubt. Ibid. 

7. Same—Court Surveyor.—It is competent for a surveyor appointed by 
the court, who has platted the contention of the parties to an action of trespass 
upon lands, depending upon a lappage, to testify to the actual acreage called for 
by the description in the plaintiff’s deed, when otherwise competent and relevant 
to the inquiry. Ibid. 


BREACH. 


See Deeds and Conveyances, 6, 7, 10; Instructions, 5; Landlord and Tenant, 
o, 7, 8, 9; Limitation of actions, 4; Appeal and Error, 16; Pardons, 3. 


BRIEFS. 
See Appeal and Error, 49. 
BROKERS. 
See Contracts, 8, 10. 
BURDEN OF PROOF, 


See Limitation of Actions, 5; Criminal Law, 21; Homicide, 6, 17; Intoxi- 
eating Liquor, 18; Appeal and Error, 5, 33; Negligence, 2, 5, 16, 22; Carriers, 6, 
14; Executors and Administrators, 7; Instructions, 5. 
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BURNINGS. 
See Railroads, 2. 
BY-LAWS. 
See Beneficial Associations, 2. 
CANCELLATION, 


See Mortgages, 1, 8; Instructions, 8. 
CARNAL KNOWLEDGE. 
See Evidence, 26. 


CARRIERS. 


See Statutes, 3; Judgments, 1; Instructions, 6. 

1. Carriers—Railroads—Action—Consignee.—The consignees of a shipment 
by common carriage are ordinarily the ones for whose benefit it was made and 
are entitled to maintain an action upon the contract, the question of title being 
dependent upon the intention of the parties. Watts v. R. #., 12. 

2. Same—Order, Notify—Statutes.—The person to be notified on shipment 
to order of consignor has, under our statute, C.S. 313, title for the purpose of a 
suit to recover damages and the statutory penalty, as fully as if the carrier had 
contracted with him direct, upon the presentation of the bill of lading properly 
endorsed and his tender thereof in good faith to the carrier, the statute being 
remedial of the common law that there was no contractual relation between him 
and the carrier that would permit recovery for causes accruing before he had paid 
the draft, and had the bill of lading assigned to him. C.S, 290, 387. Ibid. 

3. Carriers of Goods—Eazpress Companies—fFailure to Deliver—Negligence 
—FHvidencce—Prima Facie Case—Nonsuit—Instructions—-Where an express com- 
pany receives 48 a common carrier a package containing money to be transported 
and delivered to a firm of which the sender is a member, evidence that the carrier 
failed to deliver it is prima facie evidence of its negligence, carrying the case to 
the jury for its determination in the sender’s action, and a motion as of nonsuit, 
or instruction in the defendant’s favor thereon, is properly denied. Morris v. Ez- 
press Co., 144. 

4, Same—Fraud—Constructive Fraud —While a carrier may avoid liability 
for accepting a package by reason of the shipper’s misrepresentation to its agent 
as to its kind or quality, wnon the principle of actual or constructive fraud in 
the making of the contract, if actual fraud there shou'd ordinarily be a false 
statement of some essential fact, knowingly made and reasonably relied on by 
the agent or the carrier, as an inducement to the contrac: of carriage; or, if con- 
structive fraud, the silence of the consignor and the circumstances of the trans- 
action must in fact and effect be the equivalent of a fraudulent misrepresenta- 
tion, Ibid. 

». Sane — Aisrepresentations of Shipper — Mistake of Agent—Damages.— 
The railroad agent received from the consignor a box containing money change, 
and there was evidence tending to show that the consignor told this agent it con- 
tnined money change. but that the agent understood him to say “chains” or 
“automobile chains,” and as such this agent delivered the package to the express 
agent when he returned, who sent it as “automobile chains.” though the box was 
too small for a shipment of that character, which the express agent himself 
doubted at the time. In either event the express rate was the same, and it ap- 
pearing that the package was never delivered: Held, sufficient to support a ver- 
dict of the jury awarding damages to the plaintiff, to <he extent of the value 
given, and upon the evidence sustaining it. Foid. 
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CARRIERS—Continued. 


6. Same—xceptions—Proximate Cause—Burden of Proof.—Except for the 
act of God, the common enemy, or default attributable to the shipper, a common 
earrier is held liable as insurer of goods it accepts for transportation and delivery, 
and where the carrier relies on an exception to the general rule it must show that 
the exception was the proximate cause of the injury; and where it is shown 
that an express company has accepted goods for shipment and has failed to de- 
liver them, according to the contract of carriage, a prima facie case of its negli- 
gence is established, and a motion as of nonsuit, or a prayer directing a verdict 
upon the evidence, is properly refused. Jbid. 

7. Carriers—frpress Companies—Freight Receipts—Money—Bullion—Neg- 
ligence of Carrier—Damages— A clause of an express receipt for an interstate 
shipment, the form of which has been approved by the Interstate Commerce Com- 
mission, excusing the carrier from liability when the package contained money, 
bullion, and it is not so stated in the receipt, except in case of loss due to carrier's 
negligence, does not by its express terms include loss proximately caused by the 
carrier or its agent when the evidence and verdict has established a loss due to 
such negligence. Ibid. 

8. Carriers of Goods — Negligence — Evidence —Failure to Deliver—Com- 
mon Carriers,—Where the transportation of a box of Merchandise has been made 
under a bill of lading for interstate shipment over connecting lines of common 
carriage, evidence that the box was empty when delivered to the consignee is 
sufficient evidence of negligence to take the case to the jury in an action to re- 
cover damages from the delivering carrier. Moore v. R. R., 218. 

9. Carriers of Freight—Connecting Lines-—Negligence—Common-iaw Lia- 
bility—Common Carriers.—The common-law liability of one of several connecting 
carriers is ordinarily limited to negligence over its own line, with the burden of 
proof upon the plaintiff in the action to show facts and circumstances which 
change or affect such liability. Ibid. 

10, Same—Contracts—Partnership.—At common law a carrier was liable 
for loss or damage to a shipment of goods while in its possession with the duty to 
deliver it without damage to the next succeeding carrier, except for causes not 
due to the act of God, the fault of the shipper or the inherent nature or quality 
of the goods; and in the absence of any contract or partnership agreement be- 
tween the carriers, or constitutional or statutory provision to the contrary, a 
common carrier is not required to transport goods to a point beyond its line; and 
whether such carrier is the initial, intermediate, or terminal one, it is ordinarily 
liable at common law only for such loss or damage as results from its own neg- 
ligence, Jbid. 

11. Same—Federal Statutes—Commerce—Principal and Agent.—Under the 
provisions of the Federal statutes applying to interstate shipments of goods by a 
connecting line of cnrriage, the Carmack amendment to the Hepburn law, the re- 
ceiving carrier is considered as having made a through contract, with liability for 
loss or injury occurring from negligence of any of the connecting lines over which 
the shipment may pass, 2s well as for loss or injury occurring on its own line, 
on the principle that each connecting carrier is made the agent of the receiving 
carrier: but where the delivering carrier is sued for the loss of a shipment, and 
it is established that the loss occurred on the line of the receiving carrier, a re- 
covery may not be had for such loss against the terminal carrier. Jbid. 

12. Carriers of Goods — Common Carriers—Connecting Lines—Contracts— 
Partnerships—Negligence.—By a special contract or partnership relation, con- 
necting lines of common carriers between themselves may make the receiving, in- 
termediate, or terminal carrier, or all of them, liable for loss or injury to a ship- 
ment upon whatever line the actionable negligence may occur. Ibid. 
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13. Carriers of Freight—Connecting Lines—Negligence—Damages—Actions 
Claim and Delivery—Attachment—Tender of Charges—Appeal and Error.—The 
consignee of an interstate carrier of goods, in his action for damages thereto 
against the delivering carrier, sued out an attachment, aad this carrier replevied, 
C.S. 8380, 886; and thereafter the plaintiff sued out a writ of attachment in his 
action against the foreign, initial carrier, and the deliv2ring carrier, and it ap- 
pears that upon the trial both actions and the proceedings thereunder were con- 
solidated and dismissed for the failure of the plaintiff to plead or prove a tender 
of payment of freight, war tax, and demurrage: Held, the plaintiff not having 
abandoned the shipment, and not suing for its full value, but for damages alleged 
to have been caused by the carrier’s negligence, should have been permitted to 
proceed on his claim therefor, though not entitled to the immediate possession of 
the shipment. Lumber Co. v. R. R., 179 N.C, 359; Whittington v. R. R., 172 N.C. 
O01, cited and applied. Bradshaw v. R. R., 264. 

14. Carriers of Goods—Railroads—Failure to Deliver—Burden of Proof— 
Nondelivery Station—Where a shipment of goods is delivered to a railroad com- 
pany for transportation, the title vests in the consignee, with the duty resting 
upon the carrier on the arrival of the goods at destination to notify the consignee 
and make delivery or show legal excuse for its default. ©.8. 3516, And this prin- 
ciple applies to a side-station when notification of arrival should have been given 
from a nearby station, and the inquiring consignee was there misinformed as to 
the arrival, and the car in the meanwhile was broken into and the shipment 
stolen. Mfg. Co. v. Tucker, 3038. 

15. Same—Verdict—Judgments.—Where it is estaklished by the jury that 
a consignment of goods was carried to the delivering point by the carrier, its 
failure to deliver to the consignee, or to notify him, and the goods are lost while 
in its possession, the verdict is incomplete when there wes no issue submitted as 
to whether the carrier, who is a party to the action, was in default in not deliv- 
ering it to the consignee, and a judgment thereon against the consignee is revers- 
ible error, entitling the consignee to a new trial. Jbid. 


16. Carricrs of Goods — Express Companies — Commerce—Federal Law— 
Written Notice—Damages—Condition Precedent.—Upon the express receipt of an 
interstate shipment of goods by the carrier was a Stipulation requiring, among 
other things, that in order to make the carrier liable for the loss of the shipment, 
a claim must be made and presented in writing to the originating or delivering 
carrier Within four months after the delivery of the property, or in case of failure 
to make delivery, then within four months after a reascnable time for delivery 
has elapsed, ete.: eld. the Federal statute and the authoritative Federal decisions 
thereon afford the exclusive rule of the carrier’s liability in such cases, and there- 
under the filing of the written claim within the stated time is upheld as a rea- 
sonable stipulation requiring a compliance with its terms as a condition prece- 
dent to a recovery. St. Sing v. Express Co., 405. 

17. Conmon Carriers—Railroads—Master and Servent—Employer and Em- 
ployec-——N egligence-—_Commerce—Statutes—lederal Employers’ Liability Act.— 
Evidence that the plaintiff, an experienced brakeman of a railroad company en- 
gaged in interstate commerce, was thrown between a box and a flat car, while, in 
the course of his employment, he was crossing from the one to the other with the 
train in motion, by a sudden and unexpected jerking of the train, of such force 
as to break his hold upon the box car and jerk the flat car from under his feet: 
and that the cars had been picked up at a station they hacl left without inspection 
of the cars or drawheads is sufficient for the determinaticn of the jury upon the 
issue of actionable negligence, in an action against the carrier to recover damages 
under the Federal Employers’ Liability Act. Bass v. R. R., 444. 
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18. Same—Assumption of Risk—The doctrine of assumption of risk, though 
not wholly abolished by the Federal Employers’ Liability Act, has no application 
where the negligence of a fellow-servant, which the injured party could not have 
foreseen or expected, is the sole, direct, and immediate cause of the injury, the 
risks assumed by the employee being only those incidental to the proper and care- 
ful operation of the railroad. Ibid. 


CARRIERS OF GOODS. 
See Carriers. 
CARRIERS OF FREIGHT. 
See Carriers. 
CASE, 
See Appeal and Error, 47, 60. 
CAUSES OF ACTION. 
See Evidence, 9; Partition, 1. 
CAVEAT. 
See Wills, 1, 2, 3. 
CERTIFICATE OF CLERK. 
See Deeds and Conveyances, &. 
CERTIFICATE OF DEPOSIT. 
See Injunction, 8, 9. 
CERTIORARI. 
See Habeas Corpus, 1, 2; Appeal and Error, 19, 46, 52. 
CHARACTER. 
See Evidence, 10, 11, 24, 27, 29; Intoxicating Liquor, 22. 
CHECKS. 
See Banks and Banking, 1, 2. 
CHILDREN. 
See Actions, 1; Deeds and Conveyances, 2; Estates, 1; Negligence, 10, 13; 
Evidence, 26. 
CITIES AND TOWNS. 


See Appeal and Error, 12; Negligence, 11; Eminent Domain, 10, 18; Munic- 
ipal Corporations, 1: Automobiles, 4. 

1. Cities and Towns — Railroads — Strect Improvements — Assessments — 
Statutes—Municipal Corporations. The property of railroad companies abutting 
upon the streets of a city is liable to assessments for the paving and improvements 
thereon to the same extent as that of private owners. in proper instances. and 
where proper legislative authority is therefor shown. Ainston v. R. R., 14. 

2, Sante—Bencfits—Necessity of Inprovements— Where an act allows as- 
sessinents to be made by a city on property abutting on a street for pavements or 
improvements thereon, the legislative declaration on the subject is conclusive as 
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to the necessity and benefit of the proposed improvements, and in applying the 
principle and estimating the amount as against the owners, individual or corpo- 
rate, the court may interfere only in case of palpable and gross abuse. Jbid, 

3. Samc—Constitutional Law—Necessaries—EHlections.—A city, authorized 
under a private act to issue bonds for street pavements and improvements and to 
assess the lands of owners abutting on the streets improved upon the approval of 
its voters, issued the bonds, assessed the owners accordingly, and finding it had 
insutticient funds, proceeded, under the provisions of C.S. 2708, 2704, to assess the 
lands of a railroad company abuiting upon streets paved and improved for its 
proportional part of the costs in accordance with the nmiethod prescribed by the 
statutes: Held, the general statutes expressly included :ailroads within its pro- 
visions as to assessments, the only question involved, and improvements of this 
character coming within the definition of “necessaries,” tae assessments made un- 
der the general law against the abutting land of the railroad company are valid 
and enforceable; especially, as in this case, where the railroad company has ac- 
quired the fee-simple title to the land. Ibid. 


4. Same—Private Acts—The general statutes authorizing cities and towns 
to issue bonds and assess abutting lands for improving and paving streets, and 
not requiring that the questions be submitted to the voters, are additional and 
independent of special or local laws. (C.S. 2704), and where the latter require the 
question to be first submitted to the voters for their approval, and these require- 
ments have been fully met, under the private act, transactions thereunder com- 
plete and their validity unquestioned, a railroad company may not resist an as- 
sessment made under the general law, C.S. 2703, 2704, upon the ground that the 
provisions of the private acts, requiring the approval of the voters, control the 
question of the validity of the assessments. Bramham v. Durham, 171 N.C. 196, 
cited and distinguished. 7bid. 


- 


5. Same—Ratifying Statutes—Where a city or town has proceeded under 
private acts to issue bonds and assess the lands of abutting owners for street 
paving and improvements, and for insufficiency of funds thus expended find it 
necessary to assess the lands of a railroad company abutting on streets so im- 
proved, C.S. 2708, 2704, a later act ratifying the private acts, evidently for the 
purpose of curing apprehended defects and to make the bonds a more safe and 
desirable investment, cannot affect the validity of the proceedings under the gen- 
eral laws. Ibid. 

G6. Cities and Towns—Junicipal Corporations—Railroads—Leases—AS8sess- 
gnents—-Street Inprovements—Prinary and Secondary Liability —While local 
assessments of abutting land upon city streets for paving and improvements are 
not regarded as taxes in the sense of a general revenue measure, they are re- 
ferred to the power of taxation possessed and exercised by Government and held 
to be a special tax. Hence, where a railroad company has leased a railroad for 
99 years, and has subleased it to another, and the lessee road has covenanted to 
protect the lessor “from payment of taxes of any nature whatsoever,” if is held, 
while both of the railroad companies are liable for the assessment, that of the 
lessor is a primary one, though a covenant against assessments of this character 
has not specifically been made. Jbid. 


7. Cities and Towns—Municipal Corporations—Leases—Lessor and Lessee 
—Street Improvements—Assessments—Liens—Priority of Lien.—It is within the 
authority of the Legislature to make assessments against: the lands of a railroad 
company abutting on streets improved by a city a paramount lien on its franchise 
and property, nct requiring that such lien be given in exoress terms if by correct 
interpretation the statute intends that it shall be conferred, and when so confer- 
red, the lien will necessarily be construed as being superior to all others. Ibid. 
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8. Cities and Towns — Municipal Corporations—Assessments—Liens—Pri- 
orities of Licns—Taxes—Foreclosure—Actions—Statutes—Where private acts of 
a Legislature gives a city the right to enforce assessments on lands abutting upon 
its Improved streets as a lien against the property; and the city has, indepen- 
dently, under the general law, assessed the abutting land of a railroad company 
and its franchise, C.8. 2717, providing that if the “lien is not paid when due it 
shall be subject to the penalties now provided as in case of unpaid taxes”: Held, 
the lien so created is superior to all other liens and incumbrances, and may be 
enforced by decree of sale of the property and franchise of the railroad company. 
C.S. 3462, 8468, Ibid. 

9. Cities and Towns — Municipal Corporations — Street Improvements — 
Statutes—A ssessmcnts—Priorities.—The provisions of C.8. 2718, that assessments 
made against abutting lands on streets paved or improved, shall be “from the time 
of the assessment and confirmation thereof, a lien superior to any and all liens 
and encumbrances,” does not exclusively refer to subsequent liens; and the ref- 
erence to the date of confirmation is only to fix the time when the lien is con- 
clusively established, and when so established it takes the precedence over all 
liens then existent or otherwise. 1bid. 


CLAIM AND DELIVERY. 





See Carriers, 2. 
CLASS REPRESENTATION. 
See Actions, 1. 
CLERKS. 
See Receivers, 1. 


CLERKS OF COURT. 


See Eminent Domain, 3, 11; Removal of Causes, 2, 3; Judgments, 5; Plead- 
ings, 6; Deeds and Conyeyances, 12, 14. 


CLOUD ON TITLE. 
See Costs, 1; Trespass, 1. 
COLLATERAL. 
See Appeal and Error, 10; Mortgages, 4. 
COLLATERAL AGREEMENT. 
See Judgments, 16. 
COLLECTION. 
See Appeal and Error, 10. 
COLOR OF TITLE. 
See Boundaries, 1, 3; Limitation of Actions, 1. 
COMBINATION. 
See School Districts, 11, 15. 
COMMERCE. 
See Carriers, 11, 16, 17; Railroads, 4. 
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COMMISSIONERS. 


See Contracts, 8; Drainage Districts, 2; Partition, 1. 3; Deeds and Convey- 
ances, 14. 


COMMISSIONS. 

See Contracts, 10; Partition, 3. 
COMMON CARRIERS. 

See Carriers. 

COMMON LAW. 
See Liens, 1; Carriers, 9; Contempt, 2; Courts, 8. 

COMPARATIVE NEGLIGENCE. 

See Railroads, 1; Negligence, 19. 

COMPENSATION. 
See Eminent Domain, 4; Sheriffs, 1. 

COMPROMISE AND SETTLEMENT. 


See New Trials, 3. 

1. Compromise and Settlement — Contracts—Consideration.—The plaintiff 
was injured while in the course of his employment for the defendant, causing, 
among other things, the amputation of his arm, and while preparing to bring suit 
for damages upon the alleged negligence of the defendant, was approached by the 
defendant's superintendent or foreman in charge and eccntrol of its employees, 
who suggested a compromise upon condition that the defendant would give him 
employment such as he was then eapable of doing, and pay him a living wage 
for the support of himself and family for life: Held, the compromise being an 
adjustment of a bona fide claim, is a sufficient consideraticn to support the agree- 
ment thus made, whether it was well grounded or not. Fisher v. Lumber Co., 485. 

2, Same—Employer and Employee — Master and Servant—Principal and 
Agent—Ratification.—A contract by way of compromise to give employment at a 
living wage to an employee, sufficient for himself and his family, whose arm had 
been amputated as a result of an injury alleged to have been caused by the de- 
fendant employer’s negligence, is too unusual to come under the ordinary powers 
of a foreman or of an agent of more general powers, but :nay become binding by 
the knowledge or acquiescence of the owner; as where the defendant employer 
was a manufacturing plant, mostly owned by one person, who was aware of the 
injury, and that his company paid the expense incident thereto, and for years 
kept this crippled employee on the payroll and paid him the same wages that he 
had received before the injury, these circumstances being sufficient to impute 
knowledge to the management of the defendant’s plant of the contract agreed 
upon by its boss or foreman. Jbdid. 


COMPOUNDING A FELONY. 
See Criminal Law, 4. 
CONDEMNATION, 


See Eminent Domain, 1, 10, 11, 18, 15; Appeal and Error, 12; Roads and 
Highways, 1. 


CONDITIONAL RIGHT. 
See Actions, 5. 
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CONDITIONS. 


See Railroads, 6, 7; Carriers, 16; Limitations of Actions, 6; Criminal Law, 
18; Pardon, 1, 3. 


CONDUCT. 


See Appeal and Error, 57; Courts, 9. 


CONFIRMATION. 


See Deeds and Conveyances, 11. 


CONFLICT OF LAWS. 


See Railroads, 5; Banks and Banking, 7; Courts, 4. 


CONNECTING CARRIERS. 


See Carriers, 9, 12, 18. 


CONNOR ACT. 


See Mortgages, 5. 


CONSENT. 


See Appeal and Error, 19, 27. 


CONSIDERATION. 


See Vendor and Purchaser, 22; Criminal Law, 8; Deeds and Conveyances, 3; 
Compromise and Settlement, 1. 


CONSIGNOR AND CONSIGNEE. 


See Judgments, 1; Carriers, 1. 


CONSOLIDATED STATUTES. 


113(6). See. 859. 
SEC. 
160. Year’s period to bring action for wrongful death is not a statute of limi- 


370. 


395. 
404, 47 


tation requiring it to be pleaded: service in this case held not to have 
avoided lapse of statutory time, and insufficiency not cured by defen- 
dant’s appearance. Sec. 404-475. Hatch v. R. R., 617. 


The carrier is liable to person to be notified in “order, notify’ shipment. 
Watts vu, R. R., 12. 

The carrier is liable to person to be notified in “order, notify’? shipment. 
Watts vu. R. R., 12. 

Remedial statute to permit person to be notified to maintain action against 
the carrier in “order, notify” shipment. Watts v. R. R., 12. 

School districts are incorporated and given powers in relation to issuing 
bonds, when approved by the voters; and the word “trustees” includes the 
principal or governing body. Paschal v. Johnson, 129. 

Seetion does not bar equitable counterclaim under the facts of this case. 
Shell v. Lineberger, 440. 

This section does not affect section 445. Pierce v. Faison, 177. 


5. Issuance of summons, unserved, is not the commencement of the ac- 
tion in contemplation of section 160. Hatch v. R. R., 617. 
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411. Where the local prohibition act prescribes the offerse of “feloniously” sell- 
ing liquor, an indictment omitting the word “feloniously” is under the 
general statute. S. v. Jackson, 696. 


413. Section does not extend the period of time for cutting and removing tim- 
ber from land under a timber deed. Gatewood v. Fry, 416. 


415. Plaintiff, after nonsuit, must pay cost to entitle him to bring new action 
under this section. Rankin v. Watts, 517. 


435. When an open square has been dedicated and accepted by a municipal 
corporation, an instruction that if a railroad conpany had held seven 
years adverse possession, etc., under a later deed, it would acquire title, is 
error. R. R. v. Dunn, 427. 


437(2). Outstanding title in government to lands conveyed by deed to individual 
amounts to an eviction, and the statute of limitetion begins at once to 
run, without the necessity of grantee’s entry and eviction. Cover v. Mc- 
Aden, 641. 


445, This section is not affected by section 395. Pierce v. Faison, 177. 


457. An action for damages against vendor of land under contract to convey, 
or recovery of purchase price is a waiver of right to specific performance ; 
and where there are two purchasers, beth should be parties. Kendall v. 
Realty Co., 425. 


463. Action to set aside sale of lands and cancel notes given for purchase price 
secured by mortgage should be brought in county where land is situated. 
Vaughan v. Fallin, 318. 


469, 470, 637. Proper venue for nonresident’s action for breach of contract is 
defendant’s place of residence. Cotton Oil Co. v. Grimes, 97. 


473. Trial judges may have jurors summoned from adjoining counties, ete., in 
refusing defendants’ motion to remove the cause in murder case. S. v. 
itineaid, T09. 


564. Instructions held not to be a violation of this section. Statute in deroga- 
tion of common-law rule, and meaning will not be extended beyond its 
terms. 8S. v. Pugh, 800. 


591. Trial judge may not change verdict and dismiss action as a matter of law. 
Rankin v, Oates, 517. 


o91. A reasonable discretion is exercised by trial judge in setting verdict aside 
to accomplish equitable results. Bailey v. Afineral Co., 525. 


595. Complaint in this case is sufficient for judgment by default final. Thomp- 
son v. Dellingham, 566. 


602. Purchase price by shipment may be recovered in action against carrier 
when lost by carrier’s negligence, where Director General is party. Iffg. 
Co. v. Tucker, 3038. 


621. <A commissioner to sell land at private sale may reopen the matter by peti- 
tion, after confirmation, and show that the purchaser had not paid a fur- 
ther sum agreed upon, and not included in the price confirmed. Lyman v. 
Coal Co., 581. 


687. See sec. 469. 
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706, T14, 3668, 3669, 3746. As to excluding dwellings, ete., from power to con- 
dewn lands for highways do not apply to private statute not excepting 
them, Clifton v. Highiray Commission, 211. 


708. Testimony of reckless driving of automobile causing injury is sufficient of 
willful injury under the evidence of this case. Weathers v. Baldwin, 276. 


815. Surety on replevy bond may not object for insecurity in not having two 
thereon, when it was as he agreed it should be. Thompson v. Dillinghain, 
66. 


830, 836. Not necessary for consignor of goods to tender payment of freight, 
war tax and demurrage to carrier in action to recover damages and not 
possession of shipment. Bradshaw v. R. &., 264. 


859, S60, 113(6). No preference is given to clerk hire before appointment of re- 
ceiver, Ufa. Co. vc. Turnage, 187. 


S889. A motion of nonsuit should not have been granted under the facts of this 
case, upon contlicting evidence as to an outstanding life estate affecting 
chain of title to land by adverse possession. Howell v. Shaw, 460. 


935, 3805. A woman may act as notary on married woman’s acknowledgment of 
deed, and pass on probate as deputy clerk of Superior Court. Preston v. 
Roberts, 62. 


978, 985. The classified common-law distinctions of acts of contempt of court, 
done within and without its immediate presence, is preserved by these see- 
tions and the distinctions defined. Snow v. Hawkes, 365. 


981, 983. Acts of prisoner under the facts of the case was direct contempt of 
court, authorizing imprisonment not exceeding £250, or both, in diseretion 
of justice of the peace. 8S. v. Hooker, 768. 


1118. Corporations organized under this section may condemn lands for a public 
turnpike or toll road. Retreat Asso. v. Development Co., 48. 


1248, The plaintiff sought to recover from his brother one-half of lands under 
a deed to himself and brother. Defendant claimed the whole under a prior 
deed. Jury found for plaintiff, and defendant appealed from being taxed 
with cost: Held, error. Hare v. Hare, 419. 


1609, 1618, ete. No preference is given for clerk hire preceding voluntary assign- 
ment for benefit of creditors. fg. Co. v. Turnage, 187. 


1665, 1667. Amount allowed wife under this section is within sound discretion 
of the judge; it may be subsequently modified or vacated; it is not tech- 
nical “alimony,” may be secured from husband's estate or made a charge 
against him, or secured in trust, and property will revert to him on her 
death or reconciliation: it may inmelude income from his property or 
earnings. Anderson v. Anderson, 189. 


1705. Land for a turnpike or toll road is for a public use and may be condemned 
by a corporation existing under the general law. Retreat Association v, 
Development Co., 48. 


1714. <A nuisance sensibly impairing value of Jands comes within the intent of 
this section. Selma v. Noble, 328. 


1717. Power given to cities to condemn lands as railroad companies does not 
extend to dwellings. Selma v. Noble, 322. 
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SEC. 


1720. The want of power of a turnpike company to condemn private lands should 
be taken by answer before the clerk. Retreat Asscciation v. Development 
Co., 48. 


734, 1737. An estate to “bodily heirs” and in the event of none to grantor’s 
estate creates a shifting use and upon the non héppening of the contin- 
gency goes to the grantor’s heirs. Willis v. Trust Co., 267. 


1748. Plaintiff is chargeable with costs of suit to remove cloud on title to lands 
upon defendant’s disclaimer. Clemmons v. Jackson, 382. 


1744. Grantors of land affected with contingent interests may make the former 
deed valid by afterwards conforming to the requirements of this section. 
Meyer v. Thonipson, 548. 


1744. Interest of remote contingent remainderman is preserved by sale of land 
under this section; and may be sold at public or pvivate sale, requiring a 
bond, Poole v. Thompson, 388. 


1795. Beneficiary under a will may testify as to the manner the deceased kept 
the paper-writing among his valuable papers, etc. In re Harrison, 457. 


1795. A wife may testify that she was unaware that her deceased husband had 
made a will in her favor. In re Bradford, 4. 


2180. Foreign guardian. when complying with secs. 2195, 2196, may have ward’s 
land sold under this section. Cilley v. Geitner, 528. 


2195, 2196. <A foreign guardian complying with sections may withdraw ward’s 
personal estate from the jurisdiction of our courts. Cilley v. Geitner, 528. 


2435. This is in addition to common-law lien given artisans, is superior to ven- 
dor’s or mortgage liens, and attaches when the mortgagor is in legal 
possession of an automobile upon which the work has been done at his 
instance. Johnson v. Yates, 24. 


2480, 2481. Agricultural liens are superior to all others except landlords or la- 
borer’s liens. Williams v. Davis, 90. 


2518. There must be an express or implied promise by husband for wife to re- 
eover compensation for services rendered to him in his business. Dorsett 
v. Dorsett, 354. 


2515. The failure of the probate officer to make required certificate of wife’s 
deed to her husband, may not be cured by the o:ficer after the wife’s 
death, Sinith v. Beaver, 497. 


2594(1). The assignment of a mortgage note alone transfers no title to mort- 
gage property and power to foreclose canceled mortgage of record remains 
with mortgagor, Bank v. Sauls, 165. 


2599, 2601. 2618. Speed ordinances of cities are void wher. in conflict with gen- 
eral provisions of the statute. 8S. v. Freshwater, T62. 


2617, 2618. Evidence held sufficient for conviction, as also evidence of intoxica- 
tion of driver of automobile, causing the injury, as a part of the res 
geste. S. v. Jessup, T71. 


2708, 2704. Where assessments for street improvements have been found in- 
adequate, a city may assess railroad property thereZ?or under the general 
statutes, independently of a private act, requiring the question to be first 
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submitted to approval of voters; and a later statute ratifying the private 
act doves hot affect the matter. Ainston v. R, R., 14. 


2717. Valid assessments against railroad right of way for street improvements 
is a lien superior to other liens and encumbrances. Ainston uv. R. F., Ta. 


2799. Collecting garbage from stores and dwellings by city is a governmental 
duty, and city is not Hable for negligence of employees. Charging owners 
with cost of service is not a business for pay. James v. Charlotte, 630. 


3305. The fiat of registration by clerk of Superior Court of some county within 
the State is necessary under our registration law. Fibre Co. v. Cozad, 600. 


3106. Endorser of a completed check of maker can only recover of latter the 
original amount of a raised cheek, upon an indebitatus assumpsit. Bank 
v, Bank, 468. 


3160. The payee has no implied agency except for negotiation of a completed 
eheck, fully filled out by the maker. Bank v. Bank, 463. 


3362. Section cannot impair vested rights of grantees in deeds to lands. Fibre 
Co. v. Cozad, 600. 


3367. Possession of 150 gallons of grape wine is not alone sufficient for convic- 
tion. S. v. Hardin, 815, 


3667, 1715. Under statutory provisions the State Highway Commission may 
take gravel, ete, from private lands before instituting condemnation pro- 
ceedings. Jennings v. Highway Commission, 68, 


3379. Carrying eight quarts liquor to a house of another makes out prima facie 
‘ase, and is sufficient fo convict of unlawful sale and transportation. 8. 
v. Simmons, 684, 


3409. Indictment not charging a former offense of manufacturing, etc., presumes 
no former conviction. S. v. Clark, 733, 


3409. Instructions to scrutinize testimony of witnesses interested with defen- 
dant in criminal action, is not error, together with charge to give it same 
weight as other evidence if jury was satisfied of its truth. S. v. Smith, 725. 


3462, 8463. Liens for assessments against railroad right of way for street im- 
provements are enforcible by sale of railroad property. Ainston v. R. R., 
14. 

2718. The superiority of liens for street improvements is from the time of the 
“assessment and confirmation thereof.” Kinston v. R. R., 15. 


3467. Doctrine of comparative negligence is recognized only in instances within 
the provisions of this act and the Federal Employers’ Act, and in mitiga- 
tion of damages. Jfoore v. Iron Works, 488. 


3467, Contributory negligence in employee’s action for damages against railroad 
company, will not justify nonsuit. Lamm v. R. R., 74. 


83879. Possession of 150 gallons of grape wine manufactured on owner’s premises 
is not prima facie evidence of his guilt. S. v. Hardin, 815. 


3516. Common carrier is now liable for penalty for failure to deliver shipment. 
Mitehetl v. R. R., 162. 
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CONSOLIDATED STATUTES—Continued. 
SEC. 


B024. Judge may set aside verdict on issue denying penalty and retain that on 
issue of actual damages. Hussey vu. KR. R., 8. 


8668 et seq. See sec. 706. 


3836. A special local law giving the right of outlet over edjoining lands with re- 
gard to convenience of existing one under certain conditions, ete., prevails 
over the provision of this section. Farmer v. Bright, 699. 


4131. Evidence of undue influence as to a will made before marriage is no evi- 
dence of such influence as to a will subsequently made. In re Bradford, 4. 


4202. Testimony of girl under 14, that she had told her mother of the circum- 
stance on the day the defendant had carnally known or abused her, is 
competent as corroborative by her other testimony. S. v. Winder, T76. 


4338, 43839. In woman’s civil action for damages for seduction, it is not required 
that the intercourse was procured under promise of marriage, as in the 
criminal action; and recovery may be had upon her unsupported testimony. 
Hardin v. Davis, 46. 


4480, Allegation and proof of fraud are necessary to the validity of this section. 
Minton v. Early, 199. 


4548, 4544. No powers are conferred on national prohibition officer making an 
arrest by the provisions of these sections. 8. v. Burnett, T03. 


4617. Where indictment fails to charge a former offense of manufacturing, ete., 
no former conviction is presumed. Sec. 8409; S. v. Clark, 738. 


4640. An attempt to commit a crime is an indictable offense and sufficient to 
convict if accompanied by an overt act to carry out the conceived intent. 
S. vu. Addor, 687. 


4648. Motion to nonsuit criminal action on State’s evidence, renewed after all 
the evidence, does not confine the appeal to State’s evidence. S. v. Brink- 
ley, 720. 


4649(4). State may appeal from judgment rendered as « matter of law. S. v. 
Hall, 806. 


4697. Chemical analysis showing deficiency of fertilizer necessary in action to 
recover damage to crops caused by its use. Jones v. Guano Co., 338. 


0469. County board of education may combine local sckool districts when no 
change is made in existing rate of taxation. Paschel v. Johnson, 129. 


5473. This section as amended is constitutional except as to taking new terri- 
tory into a school district that has not voted upon the proposed special 
tax. Perry v. Conirs., 3887. 


5ol1, 5580. New territory taken into existing school tax districts under combi- 
nation into one must vote upon proposed tax. See. 5511, not applicable, 
Perry v. Conrs,, 887; Hicks v. Comrs., 394. 


5026. Refers to new territory where no special school tax has been voted upon. 
Perry v. Conrs,, 887; Hicks v. Conirs., 398. 


5026, 5580. Construed in pari materia, and held reconcilable. Hicks v. Comrs., 
304. 
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CONSOLIDATED STATUTES—Continued. 


SEC. 

5530, 5531. First section relates to abolishing an old school tax district when 
a part of a new consolidated district; the latter to the abolition of an 
existing district. Hicks v. Comrs., 394. 

5560. Territory taken into new district formed with existing district having a 
special tax, must vote upon proposed tax. Hicks v. Comrs., 394. 

5676 ef seq. A local law will prevail as an exception to the general law, allow- 
ing issue of bonds at a specified rate of interest. Wilson v. Comrs., 638. 

5678, 5681. <A later act may cure irregularities under Constitution, Art. II, see. 
14. Board of Education v. Comrs., 300. 

5768 et seq. This statute emphasizes the mandate of Constitution, Art. TX, as 
to six months public school. Lacy v. Bank, 378. 


5960. Those within the county were not entitled to vote as absentees, prior to 
the amendment of 1919. S. ». Jackson, 696. 


5986. In quo warranto, the declared result of the election by county board of 
canvassers is taken as prima facie correct. S. v. Jackson, 695. 


7642. The Governor may revoke conditional pardon on defendant’s admissions, 
or such evidence as he may require. S. v. Yates, 153. 

8051. Penalties are not recoverable against sheriff for mere failure to pay over 
amount claimed to be due by him. S. v. Gentry, 826. 


CONSOLIDATION. 
See Sehool District, 1, 5, 6. 


CONSPIRACY. 
See Homicide, 5, 7, 8, 10. 


CONSTITUTION OF NORTH CAROLINA. 
ART, 


J, sec. 16. Statute making tenant abandoning crop and one hiring him guilty 
of a misdemeanor must require allegation and proof of fraud to be valid. 
Minton v. Early, 199. 


II, see. 29. Incorporating several existing school tax districts is not the crea- 
tion of a new district, in relation to valid taxation and bond issues. 
Paschal v. Johnson, 130. 


II, sec. 29. Establishing additional recorder’s courts to number heretofore 
established is not a local law prohibited by the Constitution. Jn re Harris, 
633. 


II, sec. 14. <A later statute may cure irregularities under this article of Consti- 
tution. Board of Education v. Conirs,, 300. 


II, sec. 14. A Jegislative commiittee’s substitute to an original bill is regarded 
as an amendment, and when passed by both branches upon separate days, 
upon roll call bill, it is a compliance with the Constitution. Edivards v. 
Comrs., 58. 


IV, sec. 8. Appeal in habeas corpus proceedings, except as to custody of children 
does not lie; remedy is by recordari. S, v. Yates, 753. 
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CONSTITUTION—Continued. 
ART. 


TV, sec. 18. Salaries of judges may not be decreased by taxation thereof during 
term of office. Long v. Watts, 99. 


IV, sec. 28. Magistrates’ jurisdiction herein defined does not apply to proceed- 
ings in direct contempt of court. 8. v, Yates, T58. 


VY, sec. 4. Cannot affect mandatory requirements of Article IDX, sec. 8 as to six 
months school term. Lacy v. Bank, 373. 


VII, sec. 7. A Woman may act as notary on acknowledgment of married wo- 
man’s deed, and also act thereon as deputy clerk of the Superior Court, 
C.S. 985, 8305. Preston v. Roberts, 62. 


VII, sec. 7 Does not apply to the six months school serm made mandatory 
under Art. IX. Lacy v. Bank, 373. 


VII, sec. 7. The principle that special school-tax district’ may not levy a tax, 
except for necessaries, without approval of voters, does not extend to the 
provisions of Const., Art. IX. Ibid. 


VII, sec. 7. New territory incorporated into existing school tax districts under 
C.S. 5530, must vote upon proposed taxation. Perry v. Comrs., 387. 


IX. The mandatory requirement for six months public school does not deprive 
courts of jurisdiction to inquire into statutory abuse of legislative power. 
Lacy v. Bank, 378. 


IX, secs, 1, 2, 8 are mandatory in requiring a six months term of public schools 
by statute; and the counties are governmental agencies for the purpose. 
Lacy v. Bank, 378. 


X, sec. 1 and 2. Allowance for support of wife is not property from which hus- 
band may claim exemption, Anderson v. Anderson, 139. 


CONSTITUTIONAL LAW. 


See Banks and Banking, 7; Pleadings, 6; Elections, 2; Habeas Corpus, 2; 
Larceny, 2; Procedure, 1; Cities and Towns, 3; Courts, 7; Eminent Domain, 4; 
School Districts, 1, 5, 6; Criminal Law, 1; Marriage, 1; Reads and Highways, 1. 

1. Constitutional Law — Statutes—Tazxation—Ratifying Acts—Retroactive 
Acts—Vested Rights—The Legislature, having the power fo authorize a county 
to levy a special road tax for the purpose of codOperating in the construction of 
State or National highways in the county, may validate, by retroactive legisla- 
tion, an attempt of the municipal authorities to levy this tax after the expira- 
tion of the period fixed in the prior act, when in the ratifying act there is no at- 
tempt to legalize prior legislation, or a prior invalid seizure or sale of property 
thereunder, or to interfere with vested rights. Edwards v. Comrs., 58, 

2. Constitutional Law — Statutes—Taxration—Reading of Bitl—Substitute 
Biltl—Separate Days—Roads and Highways.-—Where a bill authorizing a levy 
of taxes for road purposes has been read, referred to a coramittee, and the com- 
mittee has recommended a substitute, resulting in the tabling of the original bill 
and the passing of the substitute on two separate days in that branch of legisla- 
tion, and otherwise conforming to the requirements of Const., Art. II, sec. 14, as 
to the “ave” and “no” vote, ete., and its passing on separate days, ete., in both 
branches of legislation, the substitute is to be regarded, in the contemplation of 
the Constitution, as an amendment to the original bill introduced, and the act 
may not successfully be questioned as not having passed or. the several separate 
days required of a bill of this character. Ibid. 
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3. Constitutional Law—Taxcation—Incomes.—The authority given to the 
Legislature by the Constitution of 1868 to tax salaries, incomes, ete., is not af- 
fected or repealed by the amendment of 1920, but thereunder additional power 
is given to tax incomes when the property from which the same is derived is 
taxed, except in prohibited instances. Long v. Watts, 99. 


4, Same—Salaries—Judges.—The constitutional restriction on the Legisla- 
ture not to diminish salaries of the judges during their continuance in office is 
still in force, unaffected or disturbed by the amendment of 1920, and though their 
income fron other sources may be taxed, a tax on their salaries during their 
term of oftice is to diminish their income from such source in contravention of 
the express terms of the Constitution, Art. LV, sec. 18, further indicated by Art. 
J, see. 8. providing that “the legislative, executive, and supreme judicial powers 
of the Government ought to be forever separate and distinct from each other,” 
Ibid. 

5d. Same—Courts—Appeal and Error.—lIt is the duty of the Supreme Court 
to pass upon the rights of one of the judges of the State as a citizen thereof, 
when he, in a case properly presented, denies the constitutional right of the 
State or one of its designated agencies, to tax his salary paid to him as one of 
its judges, as being in contravention of Art. IV, sec. 18, prohibiting the Legisla- 
ture from diminishing the salaries of the judges during their continuance in 
office. Ibid. 


6. Same—Increase of Salary—aAn increase of the salaries of the judges 
during a term of office is the fixing of their salary by the Legislature in such 
amount as in its judgment is a proper compensation for their services, and an 
attempt by an agency of the Legislature, either under actual or mistaken au- 
thority, to impose a tax thereon is an attempt to diminish these salaries during 
the term of office. Ibid. 


7. Same—Intent—Interpretation of Statutes—The statute taxing salaries 
and incomes generally is presumed to have been passed with the knowledge by 
the Legislature of the constitutional inhibition to diminish the salaries of the 
judges during their continuance in office, also of the decisions of our courts 
thereon and the policy of the State in respect thereto, as gathered from the 
organic law: and where the statute is silent on the subject, the legislative intent 
will not be construed to authorize its designated agent to diminish such salaries 
by the imposition of a tax thereon, whether regarded as a tax upon an income 
or otherwise. Jbid. 


8. Constitutional Laiw—Municipal Corporations—Local Laws--Taration— 
Bonds, —Laws 1921, ch. 133, sec. 4, among other things incorporating existing local 
school districts for all purposes relating to the issuance or payment of bonds 
upon the approval of the voters of a district, is valid, independent of section 1 
thereof, and not in contravention to our recent constitutional amendment, Art. 
II. sec, 29, prohibiting the incorporation of new school districts by special legis- 
lative enactment. Trustees v. Trust Co., 181 N.C. 306: cited and distinguished. 
Paschal v. Johnson, 180. 





9. Constitutional Law—NStatutes—Retroactite Laws—Vested Rights—Cu- 
rative Statutes—Where a statute is void only because of a neglected omission 
of formal constitutional requirements, and is of a subject-matter within ifs au- 
thority, the observation of these requirements in a later act amending the first 
one cures the defect therein and gives validity thereto, in the absence of inter- 
vening rights to the contrary. Board of Education v. Comrs.,, 300. 
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10. Same—Schools—Bonds—County Commissioners.-—In a suit by the com- 
missioners of a school district within a county under the provisions of C.S. 5681, 
to compel county commissioners to deliver to it certain school bonds for nego- 
tiation that the voters of the district had approved at <n election held accord- 
ing to the statutory provisions affecting them, it appeared that the issue was in 
the sum of $75,000, or $50,000 in excess of the amount authorized by C.S. 5678, and 
that the original act had not been passed in accordance with the requirement of 
our Constitution, Art. II, sec. 14, but was later ratified by the Legislature in con- 
formity therewith. There being no intervening vested rights: Held, the former in- 
firmity of the bonds was cured by the later act, and a judgment in favor of the 
plaintiffs was a proper one. Ibid. 


11. Constitutional Law—Contracts—Fertilizer—Statutes.—C.S. 4697, requir- 
ing that no damages to or a shortage of crops may be recovered when resulting 
from the use of fertilizer sold for the purpose of raising tiem, except after chem- 
ical analysis showing deficiency of ingredients, where no claim that the sale is 
prohibited by statute or that the sale was dishonest or of fraudulent goods, does 
not impair the right of contract, and is constitutional and valid. Fertilizer Works 
v. Aiken, 175 N.C. 402; Fertilizer Co. v. Thomas, 181 N.C. 274, cited and approved. 
Jones v. Guano Co., 388. 


12. Constitutional Law—Schools—Statutes—Bond Issues—Terms of School 
—Governmental Agencies—Counties—State-wide Systems of Schools.—The pro- 
visions of our Constitution, Art. IX, secs. 1, 2, 8, are mandatory that the Legis- 
lature provide by “taxation and otherwise for a general and uniform system of 
public education, free of charge, to all of the children of the State from six to 
twenty-one years,” ete., and for the continuance of the sck.ool term in the various 
districts for at least six months in each and every year, recognizing the counties 
of the State and designating them as the governmental agencies through which 
the Legislature may act in the performance of this duty and in making its 
measure effective. Lacy v. Bank, 878. 


13. Same—State Aid to Counties—Chapter 147, Laws of 1921, passed under 
the provisions of Article IX of our State Constitution, with a view of providing a 
special building fund to enable the counties of the State to properly maintain a 
six-months school term, authorizing and directing the State Treasurer to issue 
$5,000,000 coupon bonds of the State, sell the same, and from the proceeds ad- 
vance to the several counties of the State a proportionate amount from time to 
time for the purpose of enabling such counties to acquire sites, and to provide 
buildings, equipping, repairing the public school buildings, ete., adequate and 
necessary to maintain a six-months school, is for the maintenance of a State- 
wide school system required of the State Government and imposed as a pri- 
inary duty on the State itself by express provision of the Constitution. Ibid. 


14. Same—Faith and Credit—Elcction—Vote by the People— Article V, 
section 4, of our State Constitution, prohibiting the General Assembly from “lend- 
ing the credit of the State in aid of any person, association, or corporation, ex- 
cept to aid the completion of railroads unfinished at the time of the adoption of 
the Constitution, or in which the State has a direct pecuniary interest, unless by 
a vote of the people,” is an inhibition on giving or lending the credit of the State 
to third persons, individual or corporate, and of the kir.d contemplated in the 
provision; and cannot be construed to affect the mandatovy provisions of Article 
IX of the State Constitution as to the maintenance of a State-wide school system 
by legislative enactment. Ibid. 


15. Constitutional Law—Interpretation.—A constitution must be construed 
on broad and liberal lines to give effect to the intention cf the people who have 
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adopted it, and must be considered as a whole and construed to allow significance 
to each and every part, if this can be done by fair and reasonable intendment. 
bid, 


16. Same—Schools—Faith and Credit—Election—Vote ofi Electors, — Our 
State Constitution, Art. VII, sec. 7, prohibiting counties, etc., or other municipal 
corporations from contracting debts or levying taxes except for necessary ex- 
penses, unless approved by a majority of the qualified voters therein, refers to 
debts and taxes in furtherance of local measures, and do not extend to the pro- 
visions of Article IX, relating to a State-wide Statutory measure to enable the 
various counties to maintain six-months terms of public schools, by borrowing 
and returning a State fund created for the purpose, and in accordance with the 
constitutional express recognition of the counties as the governmental units 
through which the general purpose may be effeeted. Jbid. 


17. Same—Necessary Exrpenses.—The principle upon which the incurring of 
debts, levying of taxes by counties, or other municipal corporations for public 
schools are not to be regarded as necessary expenses within the meaning of 
Article VII, section 7, of the Constitution, and requiring the submission of the 
question to and the approval of the voters before obligations of this kind are 
valid, relate to cities or towns or special school districts, or to the purpose of 
providing means for maintaining schools for a longer period than the constitu- 
tional term, or to some school in a special locality has no application to a State- 
wide school system created under a general act passed in pursuance of Article 
IX of the Constitution. /bid. 


18. Constitutional Law—Statutes—State System of Schools—Courts—Juris- 
diction.— While it is held that chapter 147, Laws of 1921, providing for a bond 
issue to aid the counties in building and equipping the schoolhouses necessary for 
the accommodation of the pupils for a six-months term of school, is a reasonable 
and valid exercise of the legislative power under Article IX of the Constitution, 
emphasized by C.S. o758 et seq., passed in pursuance of section 15 thereof, makk- 
ing it an indictable offense where there is a willful failure to attend the public 
schools, the principle announced does not withdraw from the scrutiny or control 
of the court cases where the exercise of the legislative authority has been arbi- 
trary and without limits as to the amount; or where the school authorities depart 
from any and all sense of proportion and enter on a system of extravagant ex- 
penditure, clearly amounting to manifest abuse of the powers conferred. bid, 


19. Constitutional Law—Ambiguity—Local Laws—Courts—Statutes—Gen- 
eral Statutes—Inferior Courts——The amendment of our State Constitution, ef- 
fective 10 January, 1917, now appearing as Article II, section 29, of the Constitu- 
tion. among other things, prohibiting “local, private, or special legislation relating 
to the establishment of courts inferior to the Supreme Court,” ete., must be de- 
fined by reference to the context and existing conditions, and is sufficiently am- 
biguous to admit of interpretation: and as applied to the establishment of re- 
eorder’s courts, the court will take cognizance of the efficiency and the number 
of such courts theretofore existent: and the more recent statutes under which 
other such courts have been added, and at the time of the enactment of the 
original] statute affecting the question there were 56 counties in the State within 
which they have been established, with only H counties to the contrary, in de- 
termining whether an amendment to a recent statute permitting several addi- 
tional counties to establish them comes within the constitutional inhibition as a 
local law. In re Harris, 688. 


20. Same—Presumptions.—The interpretation of a statute, as to whether it 
is a local one, prohibited by Article IT, section 29, of our Constitution, under the 
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recent amendment, should be largely left to the facts and circumstances of each 
particular case, giving significance to the rule that legislative acts are presumed 
to have been rightfully passed from proper motives, and that a classification of 
this kind, when made by them, should not be disturbed unless it is manifestly 
arbitrary and invalid. Jbid. 


21. Same—Amcended Statutcs—A general law permitting the establishment 
of recorder’s courts in the State, excepting certain counties to the number of 44, 
leaving 56 within the provisions of the statute, is not a local law within the in- 
tent and meaning of Article II, section 29, of our Constitution (a recent amend- 
ment), nor is a late statute amending the former genera] law taking a certain 
county and two others out of the excepted class enumerated in the general 
statute, unconstitutional as a local or special act as to tk.ose counties, the effect 
of this statute being a reénactment of the general law including the particular 
counties. bid. 


CONSTRUCTION. 
See Statutes, 1; Instructions, 8; Courts, 8. 


CONSTRUCTIVE FRAUD. 
See Trusts, 2, 3; Carriers, 4. 


CONTEMPT. 


See Courts, 6. 


1. Contempt—Courts—Contempt of court is not only a willful disregard or 
disobedience of its orders, but such conduct as tends to bring the authority of the 
court and the administration of the law into disrepute, or to defeat, impair, or 
prejudice the rights of witnesses or parties to pending litigation. Snow v. Hawkes, 
365. 

2, Same—Common Law—Classification—Statutes.—Contempt of court is 
classified at common law as direct contempt, or words spoken or acts done in 
the presence of the court tending to defeat or impair the administration of jus- 
tice, and consequential or indirect or constructive contempt, having a like ten- 
dency, done at distance, and not in the presence of the court, and is preserved 
with its distinction by our statute, C.S. 978, 985, in the former of which the of- 
fender may be instantly apprehended and dealt with, and in the latter by a rule 
issued based upon affidavit requiring the suspected party to show cause why he 
should not be attached; and in either instance the guilty person may be suitably 
punished, Ibid. 

3. Same—Inherent Powers—Legislative Powers.—The power to punish for 
either direct or indirect contempt is inherent in the court as necessary to its ex- 
ercise of its other powers, and is a part of the fundamental law which the Legis- 
lature can neither create nor destroy. Jbid. 

4, Same—Jurisdiction—Culminating Effect-——Where a defendant has been 
liberated on bail by a bond given by himself with his father as surety, in plain- 
tiffs action to recover damages for the seduction of his daughter, and in pro- 
ceedings as for indirect contempt it is found as a fact by the Superior Court 
judge hearing the same that the respondent, the defendant’s father, meeting the 
plaintiff in another state, procured his written agreemen: to have his pending 
suit dismissed through fear of arrest and imprisonment: &eld, the act of the re- 
spondent in obtaining the writing under illegal duress, was punishable as for in- 
direct contempt of court: and he having submitted to the jurisdiction of the 
court wherein the action was pending, the unlawful schetue, though originating 
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in another state, was coextensive with the illegal purpose culminating in our 
eourt, and there punishable. Ibid. 


CONTENTIONS. 
See Instructions, 8, 11, 18; Appeal and Error, 39, 48, 50, 58, 54. 
CONTINGENCIES. 
See Husband and Wife, &. 
CONTINGENT INTERESTS. 
See Actions, 1; Deeds and Conveyances, 11. 
CONTINGENT REMAINDERS. 
See Wills, 5, 9; Estates, 4, 6, 10. 


CONTINUANCE. 
See Injunction, 14; Process, 1. 
CONTRACTS. 
See Injunction, 2; Landlord and Tenant, 5, 7: Liens, 2; Marriage, 1; Vendor 


fF 


and Purchaser, 2; Carriers, 10, 12; Leases, 1; Criminal Law, 2, 3; Evidence, 7; 
Escrow, 1; Instructions, 3,5; Appeal and Error, 23; Banks and Banking, 4; Com- 
promise and Settlement, 1; Deeds and Conveyances, 6, 7, 9; Husband and Wife, 
9; Constitutional Law, 11; Limitation of Actions, +; Parties, 1; Pleadings, 3; 
Partition, 1; Payment, 1, 4; Principal and Agent, 1; Public Service Corpora- 
tions, 1; Attorney and Client, 2. 

1. Contracts — Options—Verbal Agreements—Lands—Statute of Frauds— 
Pleadings—Admissions.—A verbal option of lands will not be declared void by 
the courts, as a matter of law, under the statute of frauds requiring a writing, 
when the party to be charged admits the alleged contract, in accordance with its 
stated terms, and resists performance upon entirely separate and distinct mat- 
ters. Arps v. Davenport, 72. 

2. Contracts—Custom.—A usage or custom to be taken as a part of a con- 
tract entered into by the parties, when not excluded by its express terms, must 
be reasonable, but, when fully established, its reasonableness will not be ques- 
tioned, and the parties will be considered as having agreed to it, and it becomes 
binding on them as a part of their contract. MWcDearman v,. Morris, T6. 

3. Sane—Instructions—Warehouseman—Bailment—hule of Prudent Man 
—Appeal and Frror—New Trials—Where there is evidence of an established 
custom among warehousemen for the sale of leaf tobacco and the buyers on the 
warehouse floor, that the former insure the tobacco sold for the benefit of the 
Jatter until the buyers should have had a reasonable time in which to remove it, 
and this is the only question at issue, under conflicting evidence, an instruction 
which confuses this issue with the obligation of the rule of the prudent man, 
under the circumstances, or the duty of the warehousemen as bailees, is sub- 
stantial error to the prejudice of the warehousemen, upon which a new trial will 
be ordered on appeal. Ibid. 


4, Contracts— Vendor and Purchaser — Breach—Evidence—Questions for 
Jury—Trials.—In the vendor’s action to recover the difference between the con- 
tract price of a carload shipment of potatoes and that obtained after he had 
taken possession and sold them to others upon the breach by the purchaser in 
refusing to accept the shipment, where the evidence is conflicting, a charge of the 


926 ANALYTICAL INDEX. [183 


CONTRACTS—-Continued. 


court making the defendant’s liability to depend upon whether he had refused the 
shipment without just or legal cause is not erroneous. Jferrill v. Tew, 172. 


ov. Same—Inspection—Resale by Vendor—Damagcs.—tin an action by the 
vendor of a carload of potatoes for its purchase price arising from the wrong- 
ful refusal of the defendant to receive it upon alleged breach of contract, the ex- 
ception of defendant that the potatoes were to be inspected before the contract 
should become binding cannot be maintained on appeal, when, under the charge 
of the court and the evidence, the jury have found against his contention. Ibid. 


6. Contracts—Breach—Vendor and Purchaser—Damages—Resale.—W here 
the defendant has breached his contract in not receiving a carload of potatoes 
from the delivering carrier, and the purchaser has taken possession for the pur- 
pose of selling them, he is only required to take due precaution to prevent dam- 
age to the purchaser in disposing of the shipment to others, or not to increase 
them beyond those that would naturally and reasonably result from the pur- 
chaser’s breach, and which were within the contemplation of the parties in mak- 
ing the contract. Ibid. 


7. Same—Place of Resale—Where the purchaser has breached his contract 
in refusing to accept from the seller a shipment of potatoes, and the seller has 
sold them to others, in the exercise of reasonable care, skill, and prudence, the 
purehaser’s contention that they should have been sold on his local market, and 
not sent to New York for the purpose, is untenable when the contract is silent 
on the subject and it appears that it was not intended to be sold in the local 
market, but to be shipped beyond that point. Ibid. 


8. Contracts—Brokers—Principal and Agent—Heecutory Contracts—Revo- 
cation—Conmissioners.—A contract for the sale of land upon commission is 
terminable before its consummation at the will of either party, when it is silent 
as to its duration. Where the owner exercises his right to revoke before the 
broker has procured a purchaser acceptable to him according to the terms of the 
agreement, the contract remains executory, and the broker, however earnest and 
beneficial his efforts, is not entitled to his commissions. Olive v. Kearsley, 195. 


9. Same—Evidence—Questions for Jury—Trials—Where a brokerage con- 
tract for commissions for the sale of lands is revocable by the owner at will, and 
the evidence is conflicting as to whether the owner, after exercising his right to 
revoke, had procured a purchaser from another source and had independently 
effected the sale, or whether the plaintiff, suing for his commissions asi agent, had 
performed his obligations in obtaining the purchaser, an issue of fact is presented 
for the determination of the jury. Ibid. 


10. Contracts—Brokers—Principal and Agent—Commissions—Agency Cou- 
pied With an Interexst—To prevent the application of the principle by which the 
principal may revoke an agency for the sale of land at will. the agency must be 
coupled with the agent’s interest in the subject-matter of the contract, and not 
merely collateral thereto, as where the agent is interested only in the commis- 
sions he is to receive under the conditions of his executcry contract. Ibid. 


11. Contracts—Breach—Fertilizer—Damages—Crops.—Where the purchaser 
of fertilizer has suffered damages in the diminution of the value of his crop, 
caused by the vendor’s breach of his contract in making delivery beyond the 
time specified, and at the time of the sale the vendor’s sales agent knew the kind 
of crop the fertilizer was to be used on and the time o? its planting, such dam- 
ages may be recovered as are reasonable and may fairly be considered, either as 
arising naturally, according to the course of such matters, from the breach of 
the contract itself, or such as may reasonably be supposed to have been in the 
contemplation of the parties at the time of the sale, as the probable result of the 
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breach of its terms; but excluding all speculative and conjectural elements which 
hare no foundation for proof. Fertilizer Works v. Simpson, 251. 


12. Same—Waiver—Where damages to crops are recoverable by the pur- 
chaser of fertilizer for the breach by the vendor to deliver at the time specified in 
the contract of sale, the purchaser does not waive his right of recovery by giv- 
ing his note for the purchase price when the loss was occasioned subsequently 
and could not then have been ascertained or estimated. Ibid. 


18. Contracts, Written — Subsequent Agreement — Parol Evidence—Judg- 
ments.,—The defendant contractor, under a written contract with its codefen- 
dant city, agreed to construct certain streets, and with the plaintiff, that the 
latter furnish crushed stone therefor in accordance with written specifications 
furnished: Held, it was competent to show that, subsequently, by parol, the de- 
fendants changed the specifications for the stones to a higher-priced quality, which 
the contractor agreed to pay the plaintiff; and under the facts as ascertained by 
the verdict, a judgment requiring the city to pay to the plaintiff the amount due 
to the contractor, less the amount of its counterclaim, by a credit upon the judg- 
ment against the contractor, was proper. Lane v. Engineering Co., 307. 

14. Contracts, Written — Breach—Stipulated Damages—Parol Evidence— 
The written contract between the plaintiff and defendants in express terms leased 
to the defendants a town lot of plaintiff's under the defendants’ unconditional 
agreement to form a hotel company in ten days, and erect thereon in a specified 
time a hotel at a certain cost, with the privilege of buying, ete,, and that the de- 
fendants execute a note for the amount of the first year’s rent, which should be- 
come the property of the plaintiff in the event the defendants failed to comply 
with the obligations they had assumed. The defendants did not deny execution 
of the contract or its breach by them: /feld, their defense that it was contemp- 
oraneously agreed by parol, that the transaction should not be effective should 
the defendants fail to organize the company within the ten days agreed upon was 
inadmissible as varying the terms of the writing, and being liable for the first 
annual rent they could not take advantage of their own default in not giving the 
note. Building Co. v. Sanders, 418. 

15. Same—Hvidence—Admissions—instructions—Verdict Directing.—W here 
the plaintiff's evidence is sufficient to sustain his allegation for damages for 
breach by the defendants of their contract, and the defendants have not inter- 
posed or offered sufficient evidence of a valid defense, a verdict in the plaintiff's 
favor should be directed by the court. £6id. 


16. Contracts—Breach—Damages—Spcculative Damages—Vendor and Pur- 
chaser.—A party breaching his contract may be liable in damages to the other 
party not only for loss sustained, but for gains prevented, when not purely spec- 
ulative or conjectural or measured by an indefinite or fanciful conception as to 
what they would have been had the breach not occurred, but are the necessary 
and proximate result of the breach, and can be shown with reasonable certainty. 
The English rule of Hadley v. Barendale, 9 Exch. 341; 156 Eng. Rep. 155, given, 
approved, and applied. Builders v. Gadd, 447, 





17. Same—Evidence—Nonsuit—New Trial—In an action to recover a bal- 
ance of the purchase price of certain implements used in excavations, there was 
evidence, in support of defendant’s counterclaim, that the plaintiff had failed to 
send with these implements certain parts essential for their working capacity; 
that the plaintiff knew their proposed use by the defendant and the time when 
and circumstances under which they were to be used, and in consequence of the 
missing parts it was necessary for, and the defendant was compelled to use 
extra horses and drivers, which caused the defendant to be put to an expense in 
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a certain amount he would not otherwise have incurred: Held, sufficient upon 
plaintiff’s motion as of nonsuit to take the case to the jury, and the granting of 
this motion was reversible error entitling the defendan: to a new trial upon his 
counterclaim. Jbid. 

18. Same—Negligence-—W aiver—Questions for Jury—mWhere there is evi- 
dence that the plaintiff has breached his contract in failing to deliver essential 
parts to excavating implements to the purchaser’s loss, .nd there is evidence that 
the defendant knowingly aecepted the imperfect implements at plaintift’s urgent 
request and promise to furnish the missing parts in time, and when others could 
not have been bought on the market: /Zeid, the questions as to whether the de- 
fendant was negligent in his efforts to minimize his loss; or whether his accept- 
ance of the implements after the alleged breach of contract amounted to a 
waiver, were for the jury, and not those of law which arise upon undisputed 
facts. Ibid. 

19. Contracts—Breach-—Uneertainty—Intent—Inte rpretation. — The courts 
look with disfavor upon the destruction of contracts on account of uncertainty, 
and, when possible, will so construe them as to carry into eftect the reasonable 
intent of the parties. Fisher v. Lumber Co., 486. 

20. Same—Employment for Life—Living Wages—Hvidence—Damages—Em- 
ployer and Employee.—A contract of employment for a living wage for life to 
an injured employee for himself and family, ete., founded upon a sufficient con- 
sideration, is not too uncertain for enforcement, the persons, the purpose, and the 
time of the contract being given, and the amount capable of reasonable ascer- 
tainment from the evidence of the capacity of the employee to earn wages, his 
physical condition, the number of his family, the cost of necessaries for an ordi- 
nary livelihood, together with the mortuary tables, ete., the final amount of the 
damages for the breach being reduced by such as by diligent effort he would be 
able to earn under his physical disability. Ibid. 


21. Contracts—Breach—Principal and Agent—General Agent—Implicd Au- 
thority—Secret Limitations of Authority—Employer and Employee—Master and 
Servant.—The local manager of one of the defendant’s chain of stores has im- 
plied authority to employ clerks on behalf of his principal by the year, there be- 
ing nothing unusual in contracts of this character, anc. where his authority is 
secretly limited to an employment by the month, and witout knowledge or notice 
thereof, an employee contracts for an advanced position and increase of pay for 
the following year, and relies thereon, the owners of these stores are liable in 
damages for the breach of this contract. Strickland v. Kress, 584. 


22. Same—Slander—Cessation of Authority.—The rule of liability upon the 
principal for the slanderous words of his agent uttered with his authority im- 
plied from transactions within the course of his employment, does not extend 
to instances where the defamatory words were spoken after the transaction had 
passed in which the agent was so acting, and after such cuthority had necessarily 
determined; as where the husband of a discharged employee thereafter asked the 
manager of the principal for his reason therefor, which he then gave in defama- 
tion of the character of the wife, the plaintiff in the action. Jbid. 


23. Contracts — Written Instruments—Interpretation—Intent—The intent 
of the parties is the proper guide in the interpretation of written contracts, ordi- 
narily aseertained from the words employed therein, when not in contravention 
of other legal principles controlling in its correct interpratation. Miller v. Green, 
652. 

24. Same—Ambiguity—Parol Evidence.—Where the intention of the parties 
to a written contract has been clearly expressed, it may not be contradicted by 
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parol evidence, for therefrom the meaning of the contract must be deduced; but 
where a latent ambiguity as to such intent arises from the language employed not 
being clear and unequivocal, the preliminary negotiations and surrounding cir- 
cumstances may be shown and considered in determining the intent of the parties. 
Ibid, 

25. Same—Ertrancous Facts.—In the interpretation of a written contract a 
latent ambiguity may arise where the language thercin used is plain, but the ap- 
plication of the words employed is found impracticable by reason of extraneous 
facts which should be considered in ascertaining what the parties actually in- 
tended. Lbid. 

26. Same—Conrsignment—Principal and Agent—Questions for Jury—tTrials 
Instructions.—The defendant, a dealer in lumber, had orders therefor from for- 
eign customers, and in turn contracted with the plaintiff to supply it at a certain 
price per thousand feet, to be reconsigned to the defendant’s customers, upon 
express provision that upon payment by the consignee the defendant should re- 
ceive $10 for each thousand feet, “terms of reconsignment 80 per cent draft with 
bill of lading; balance upon arrival of goods”: /7eld, the language of the written 
contract was ambiguous as to whether the contract was one of consignment or a 
direct sale to the defendant, in plaintiffs action to recover the purchase price, 
leaving for the determination of the jury, under the evidence and proper instruc- 
tions from the court, whether the defendant was the agent or vendee of the plain- 
tiff. bid. 

27. Contracts—Damages. Hagood v. Holland, 672. 


CONTRACTS, WRITTEN. 
See Contracts. 
CONTRADICTION. 
See Escrow, 2. 
CONTRIBUTORY NEGLIGENCE. 


See Negligence, 18, 14, 16, 17, 20; Employer and Employee, 18; Automo- 
biles, 2. 


CONVICTION, 
See Elections, 3. 
COPIES. 
see Actions, 7, 
CORPORATIONS. 


See Injunction, 2, 8: Appeal and Error, 10; School Districts, 4; Beneficial 
Associations, 1; Actions, 7. 


CORPORATION COMMISSION. 
See Public Service Corporations, 1. 
CORRECTIONS. 
See Appeal and Error, 14. 
CORROBORATION. 
See Criminal Law, 15, 16; Evidence, 26, 30. 
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COSTS. 
See Limitation of Actions, 6; Trespass, 1. 
COUNCILS. 
See Beneficial Associations, 1. 
COUNSEL. 
See Appeal and Error, 51; Trials, 4. 
COUNTERCLAIM. 
See Deeds and Conveyances, 7; Appeal and Error, 28. 
COURTS. 


See Appeal and Error, 82. 


CRIMINAL LAW. 
See Criminal Law, 19; Intoxicating Liquors, 18. 


COUNTIES. 
See Constitutional Law, 12, 18; Easements, 3; Removal of Causes, 5. 


COUNTY COMMISSIONERS. 
See Constitutional Law, 10. 


COUNTY BOARD. 
See Elections, 1. 


COSTS. 


1. Costs—Equity—Cloud on Title--Statutes—-Where the defendant dis- 
claims title to lands in a suit to remove a cloud thereon, the plaintiff is charge- 
able with the costs under the express provisions of our statute, C.S. 1743. Clem- 
mons v. Jackson, 382. 


2, Costs—Equity—Statutes—Appeal and Hrror—-The locus in quo was 
formerly owned by the father of the plaintiff and defendant, the former claiming 
an undivided half thereof under their parent’s deed conveying the lands to each 
of the parties upon consideration of support, which the plaintiff alleges he has 
performed, and that the defendant has not, the latter claiming the entire tract 
from his parents under a prior deed. Upon a trial without error the jury found 
that each was entitled to an undivided half in the land, and the appeal being 
from taxing the defendant with costs, there being no element of an action in 
ejectment, if is held, error, neither party being permittec. to recover costs from the 
other, C.S. 1248, especially, as in this case, the question being of an equitable na- 
ture, the taxing of costs is in the sound discretion of the court; and they are 
taxed equally against both parties. Hare v. Hare, 419, 


COURTS. 


See Appeal and Error, 1, 6, 19, 21, 80, 44, 47; Criminal Law, 12, 24; Emi- 
nent Domain, 8, 11, 16; Jury, 1, 2, 3; Constitutional Law, 5, 18, 19; New Trials, 
1; Drainage Districts, 3; Equity, 1; Evidence, 8; Instructions, 15; Husband and 
Wife, 1, 2; Railroads, 5; Removal of Causes, 1, 2, 3, 5; Habeas Corpus, 1, 3; 
Trials, 1, 2, 8; Contempt, 1; Guardian and Ward, 1; Injunction, 14; Judgments, 
5, 8, 18, 15; Partition, 2, 3; Payment, 1; School Districts, 14; Intoxicating Liq- 
uors, 8, 9. 
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1. Courts—Judicial Notice—Railroads—Leases.—-The question of primary 
and secondary liability for assessments for street paving and improvements be- 
tween the defendants in this action being presented, depending upon an interpre- 
tation of a lease given by the State of its railroad property to the defendant’s 
predecessor lessee, which has been seyeral times before this Court in former liti- 
gation, the Court supplies the date and duration of this lease, which is im- 
portant in the decision of the question, and which has been omitted from the 
record, it being for 91 years and 4 months from 1 September, 1904. Ainston vw. 
R. #., 18. 

2. Courts —Justices of the Peace -—Jurisdiction—Landlord and Tenant— 
Tort—Hiring Tenant.--As to whether, under the common law, one who has “‘will- 
fully and unlawfully persuaded, induced, and assisted” the tenant of another to 
abandon his crops without paying his landlord for advances made to him thereon, 
is guilty of an actionable tort, Quere; but where the action has been commenced 
in the court of a justice of the peace it should be dismissed, if to recover more 
than the jurisdictional amount of $50. Afinton v. Early, 200. 


3. Courts—lurisdiction—Motions—Actions—Dismissal,— A motion to dis- 
miss an action for want of jurisdiction is not waived by answer over, but may be 
presented by motion to dismiss, demurrer ore tenus, or May be acted on by the 
court ex mero motu, Ibid. 

4, Courts—Conjlict—Opinions—Decisions—Federal Courts—Title to Lands. 
—Where the decisions of the State Supreme Court and those of the Federal 
Courts are conflicting in the interpretation of State statutes affecting title to 
real property situated within the State boundaries, the State decisions will con- 
trol; and in this case it is held, under such conflicting authority, that our State 
statute requiring clerks of the Superior Court to adjudicate upon the probate to 
a deed for lands situated here is mandatory, and its omission will invalidate the 
conveyance as against the rights of purchasers and creditors. Fibre Co. v. Cozad, 
601. 


5. Courts — Instructions — Argument of Counsel—Prejudicial Argument— 
Evidence-—Appeal and Error—Hrror Effaced—Where the solicitor has gone be- 
yond the evidence in his speech to the jury, to the prejudice of the defendant in 
a criminal action, and it appears that the trial judge has stopped him and re- 
quired him to withdraw his statement in the presence of the jury, and instructed 
the jury that there was no evidence thereof, and not to consider it, the effect of 
the prejudicial remarks of the solicitor will be held on appeal as effaced, and a 
new trial will not be ordered. S. vu. Saleeby, TA40. 

6. Courts — Contempt of Court — Justices of the Peace—Habeas Corpus 
Statutes ——_While engaged in the trial of causes before him the mayor of a town, 
with jurisdiction of a justice of the peace, went just without the door of his office 
for a moment or two, and while there was insulted and vilely abused and threat- 
ened with attempted assault by the petitioner in habeas corpus proceedings for 
having had a warrant issued for the petitioner’s son under a criminal charge; 
Held, such acts and conduct of the petitioner constitute a direct contempt, au- 
thorizing punishment by imprisonment not to exceed thirty days or a fine not 
to exceed $250, or both, in the discretion of the court. C.S. 981. S. v. Hooker, T62. 

7. Same—Constitutional Law—Inherent Powers.—The constitutional restric- 
tion imposed by the Constitution on the jurisdiction of justices of the peace to 
fines of $50 and imprisonment for thirty days, Article IV, sec. 27, apply only to 
the administration of the Jaw in the trial of criminal cases, and were not in- 
tended to affect the inherent or statutory powers possessed by these courts and 
conferred upon them as necessary to enable them to transact business and main- 
tain a proper réspect for their authority, and in this interpretation weight is 
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given to a like interpretation of our statute giving suzh courts power to punish 
by imprisonment not exceeding thirty days or a fine not exceeding 8250, or both, 
in the discretion of the court, it being the same given to the judges of the su- 
perior courts, and other courts of record, for like offenses. C.S. 981, 983. Ibid. 

8. Courts—Evidence—Egrpression of Opinion—Common Law—Right—Strict 
Construction.—Our statute (C.S. 564), forbidding the expression of an opinion by 
the trial judge upon the evidence, is in derogation of the common-law rule and its 
meaning will not be extended beyond its terms. 8. v. Pugh, 800. 

9. Same — Criminal Law — Conduct of Jury—Discharge of Jury—Instruc- 
tions—Remarks.—Where the trial judge has stated to a jury after rendering a 
verdict in a criminal action, that from their verdict their attention was evidently 
attracted by important business matters at home, and therefore he would excuse 
them for the term, was a matter within his discretion and cannot be construed 
to the prejudice of a defendant in a later trial, though one of the same jurors sat 
upon his case, or as an expression of opinion forbidden by C.S. 564. Ibid. 











COURT SURVEYOR. 
See Boundaries, 4, 7. 


COVENANTS. 


See Deeds and Conveyances, 10; Landlord and Tenant, 5, 8, 9; Appeal and 
Error, 26. 

1. Covenants—Deeds and Conveyances—Seizin—Warranty of Title—Breach 
of Covenant—-Paramount Title—-A covenant of seizin in a conveyance of lands is 
that the particular state of things, the subject thereof, exists in praecsenti, and if 
untrue at the time of the delivery of the deed, it is an instant breach of the 
covenant, which differs from a covenant of warranty, for the latter is an assur- 
ance by the grantor of an estate that the grantee and his heirs and assigns shall 
enjoy without interruption by virtue of a paramount title, or that by force of a 
paramount title they shall not be evicted from the land or deprived of its pos- 
session: and being prospective, it is broken only by eviction, actual or construc- 
tive, under a paramount title existing at the time the conveyance was made. 
Cover v. McAden, 641. 

2. Covenants—Deeds and Conveyances—Warranty—Title—Breach of War- 
ranty—Damages.—The modern law differs from the ancient common law of 
England whereunder the lord, upon breach of his warranty, was required to give 
his vassal another ficf of equal value, ete., and by modern interpretation the war- 
ranty of title is treated as an agreement of the warrantor to make good by com- 
pensation in money any loss directly caused by failure of the title which his deed 
purports to convey. Ibid. 

3. Same— Notice to Covenantor —Judgments—Prima Facie Case—Para- 
mount Title—Evidence—Proof.—Where the covenantee of title to lands has been 
evicted therefrom by the owner of a paramount title, aad his covenantor has not 
been notified to come in and defend, and has not been made a party to the ac- 
tion, the covenantee in his action on the warranty of title, does not make out a 
prima facie case by showing judgment and eviction, for he is required to show, 
in addition, that he had been evicted under a paramourt title. Ibid. 


4. Samc—Eviction—Ouster.—The covenantee in a deed for lands was 
evicted therefrom in an action by the owner of a para:nount title, and his gran- 
tor, having made good his warranty by compensation, sued the covenantor in his 
deed to recover upon the breach of warranty therein. It was found as a fact that 
the defendant in the present action had been given due notice of the former ac- 
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tion, with opportunity to defend the title, and upon the record and the facts found 
it is held, he was bound by the judgment in that action, establishing the para- 
mount title in another at the time of the delivery of his deed to the present plain- 
tiff. Ibid. 


5. Same—Government—While ordinarily there must be an eviction, actual 
or constructive, though not necessarily under legal process, for the covenantee to 
bring his action upon his grantor’s breach of warranty of title, it is not essen- 
tial to a constructive conviction that the paramount title be formally asserted. 
when such title is in the State or United States Government at the time of the 
delivery of the deed containing the warranty. /bid. 

6. Same—Possession—Trespass—Limitation of Actions —Where, at the time 
of the conveyance of lands with warranty of title, the paramount title is in the 
United States Government, the paramount title of the United States was such. 
hostile assertion as amounted to a constructive eviction; and the statute of limi- 
tations began to run at the time of the delivery of the deed, C.S. 487(2); ang 
where neither the Government nor the parties have been in actual possession, it: 
is not required that the covenantee or grantee in the deed enter upon the lands: 
as a wrong-doer, and become liable to summary ejection in order to recover upon 
the warranty. bid. 


CREDITORS. 
See Dower, 1; Deeds and Conveyances, 16; Receivers, 1. 


CRIMINAL LAW. 


See Courts, 9; Seduction, 1; Municipal Corporations, 3; Intoxicating Liquors, 
6, 15; Appeal and Error, 40, 58, 59; Arrest, 1, 2; Automobiles, 5; Evidence, 26, 
°7, 28, 30; Homicide, 6, 17, 19; Instructions, 14, 16; Judgments, 6, 8. 

1. Criminal Law — Landlord and Tenant—Abandonment of Crop—Hiring 
Tcnant—Fraud—Statutes—Constitutional Law —Under the provisions of our 
Constitution, Art. I, sec. 16, inhibiting “imprisonment for debt excepting in cases 
of fraud,’ C.S. 4480, making it a misdemeanor for a tenant to willfully abandon 
his crop without paying for advances made to him by his landlord, and not re- 
quiring allegation or evidence of fraud, is unconstitutional, and the further pro- 
visions of the statute creating a civil ability for the one hiring such tenant with 
knowledge of the cireumstances. being connected with and dependent upon the 
former, both in express terms and substance, is likewise unconstitutional. Semobdle, 
were the statute valid, an action against the person hiring the tenant, resting 
upon contract, Would be jurisdictional in the court of the justice of the peace to 
the extent of $200, Jfinton vc. Marly, 199. 


2, Same—Contracts.—The liability of one hiring a tenant of another who 
has willfully abandoned a crop without paving the landlord for advanees he has 
made thereon fixed by the provisions of C.S. 4480, without allegation or evidence 
of fraud on the part of such tenant, is in contravention of the liberties and vested 
rights protected by constitutional guaranties that should always be upheld by the 
courts, Lbid. 

3. Criminal Actions — Contracts—Illegal Consideration—Stifile Prosecution 
—Bills and Notes.—All contracts made with the prosecutor in a eriminal action 
founded upon agreements to compound felonies or stifle prosecutions of any kind 
are contrary to public policy or the laws of the State, and are unenforceable 
whether obtained by duress or otherwise, Aycock v. Gill, 271. 


4, Same—Compounding a Felony—Less Offense —While the compounding 
or condoning of offenses less that a felony is not indictable, a consideration given 
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for services to be rendered which tend to obstruct the course of justice is con- 
trary to the administration of the law, which the courts will regard as illegal, and 
will not enforee. bid. 

o. Same—False Pretense—Where the prosecutor, in a criminal action for 
a false pretense, has agreed with the unele of the defendant that upon the con- 
sideration of a note given by the uncle and the defendant for the amount of the 
loss, the prosecutor would state to the court that his raatter with the defendant 
had been settled, and that he would request the court to be as lenient as possible 
with the defendant: Held, the consideration for the note was illegal, having the 
tendeney to diminish the interest of the prosecutor, or totally withdraw it from 
the further prosecution of the defendant, contrary to the prosecutor’s duty in the 
vindication of public justice. Ibid. 


6. Criminal Law—Attempt—Statutcs——aAn attempt to commit a crime is an 
indictable offense, and on proper evidence, a conviction may be sustained on a 
bill of indictment making a specitic and sufficient charge thereof, or one which 
charges a complete offense. C.S. 4640. S. v. Addor, 687. 


ond 


(. Same—Preparation—Intent—Overt Acts-~-The intent, though connected 
with preparations to commit 2 criminal offense, is not alone sufficient for a con- 
viction of the attempt. unless connected with some overt act or acts towards the 
end in view that will, in the judgment of the one charged, and as matters ap- 
peared to him, result in the consummation of the contemplated purpose. C.S. 4640. 
Ibid. 

8. Sane— Spirituous Liquor—Intovicating Liquor—Verdict—Judgment, — 
Upon the trial for an attempt to violate our statute in the manufacture of intoxi- 
cating liquor, it was established by a special verdict that the defendants placed a 
bag of meal and nailed a coffee mill to a tree at the place of intended operation, 
with intent to manufacture the liquor, but that they had no still, but had a 
promise of one later: Held, insufficient to sustain a jucdigment of guilty of an at- 
tempt to commit the offense charged. C.S. 4640. lbid. 

9, Criminal Law—Intoricating Liquor—Spirituous Liquor—llisdemeanor— 
Grand Jury—True Bill—Courts—J urisdiction.—Where a recorder’s court is given 
jurisdiction in trials for the possession and unlawful sale of intoxicating liquor, 
with authority to transfer the same to the Superior Court upon defendant’s de- 
siring a jury trial, it is unnecessary, when such is done, that a true bill will be 
found in. the latter court, the lower court having jurisdiction of the misdemeanor. 
S. v. Saleeby, TAO. 

10. Criminal Laiw—Intovicating Liquor—Spirituous Liquor—tIndictment— 
EBvidence—Trials.—Exception that there was no evidence that the defendant un- 
lawfully sold intoxicating liquor to the person named in the indictment, is un- 
tenable, when after the defendant has introduced evidetce at the trial, the State 
has, in rebuttal, introduced evidence that the defendant had sold such liquor to 
the person, as charged in the indictment. Ibid. 


11. Same—Surplisage—lIt is not necessary, for eonviction, that an indict- 
iment for the possession and unlawful sale of intoxicat.ng liquor charge the sale 
was made to a specified person, and where the indictraent does so charge, it is 
surplusage. Ibid. 

12. Criminal Law—General Verdict-—Appeal and Error—New Trial.—Upon 
‘a general verdict on two counts of an indictment, error as to one of them alone 
‘will not entitle the defendant to a new trial on appeal. Ibid. 

13. Criminal Law—Larceny—Evidence—Appeal and Frror—tirrelevant Evi- 
dence—Prejudicial Error.—The circumstantial evidence on the trial in this case 
for larceny of tobacco, tending to show that the prosecutor’s tobacco had been 
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stolen and brought to market by the defendant and sold on the warehouse floor; 
that he was without money on the day preceding the sale, and had it the day 
following, is held sufficient to sustain a verdict of conviction, but a new trial is 
awarded on appeal upon the unexplained introduction of a canceled check made 
payable to another named person, or bearer, without evidence that it had ever 
been in defendant’s possession or counecting him with it: as such, though tech- 
nically irrelevant, must have prejudiced the defendant to the jury when taken 
with other evidence relating to his lack of money the day before, and his having 
it the day after the tobacco sale. S. v. Freeman, (48. 

14. Criminal Law—-Rape—Evidence—Where the 8-year old sister of the 
prosecuting witness in an action for rape has testified that she witnessed the 
act, it is competent for her to testify that she was then “too scared” to call out 
and alarm the neighborhood, as an explanation of her failure to give the alarm, 
its weight to be determined by the jury. S. v. Montgomery, TAT. 

15. Same—Involuntary Exclamations—Physical Suffering — Corroborative 
Evidence—_Where the prosecuting witness has testified, in an action for rape, as 
to her physical suffering afterwards, as the result of the defendant’s act, it is not 
error to admit the testimony of the mother that the prosecutrix soon afterwards 
complained of physical and nervous suffering, when the trial judge confined this 
evidence to the purpose of corroboration in his instructions: further, such invol- 
untary expressions, under the circumstances, are admissible as substantive evi- 
dence. Jbid. 

16. Criminal Law— Rape — Evidence —Corroboration—Instructions—“per- 
suade”’—Words and Phrases —Where the defendant, tried for rape, has taken the 
stand in his own behalf, and introduced witnesses to corroborate his statements 
by what he has told them after the act charged, and the judge, in his charge, 
has limited this testimony for the purpose of corroboration, it is not error for 
him to say that, the evidence being admitted for that purpose, it was for the jury 
to say how far it would “persuade” them to believe the defendant’s testimony on 
the subject, the word “persuade” being also defined as “cause them to believe.” 
Ibid. 

17. Criminal Law—Rape—Instructions—Appeal and Error—Harmiless Er- 
ror.—Where in an action for rape the trial judge has charged the jury that the 
witness, haying taken the stand, may prove his good character as substantive 
evidence to be considered by them as tending, along with the other evidence, to 
show his innocence, his further charge that the defendant’s good eharacter “would 
cut no figure” if the jury found wpon the evidence, after considering his good 
character and giving him the full benefit of it, that he was guilty beyond a rea- 
sonable doubt, is not reversible error, when if appears from the charge, consid- 
ered as a whole, that the defendant received the full benefit of all evidence of 
this kind. Ibid. 

18. Criminal Law—Judgments—Condition of Good Behavior—Rearrest,— 
Where the trial judge ascertains that the defendant in a criminal action has vio- 
lated the condition of good behavior, upon which judgment had been rendered 
against him at a prior term of court, and orders him into custody under the judg- 
ment previously rendered, it is not objectionable as pronouncing judgment in that 
ease, but is in conformity with our decisions. S. v. Strange, T75. 

19. Criminal Law—Indictment—Counts—General Verdict—Evidence—Pre- 
sumptions.—Where there is evidence to sustain a conviction on one or several 
counts of an indictment, a general yerdict will be presumed to have been returned 
on the count or counts to which the evidence applies. bid. 

20. Criminal Law—Larceny—Stolen Goods—Recent Possession—Presump- 
tions.—For the recent possession of stolen goods to raise the presumption of law 
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that the defendant, upon whom they were found, was the thief, such possession 
must be so soon after the fact of the theft shown tha: the defendant could not 
reasonably have gotten possession of them unless he had stolen them himself, or 
where the fact of his guilt is self evident from the bare fact of being found in 
possession of them. &. v7. Lippard, 786. 

21. Same—tInstructions—Burden of Proof—Appeal and Error.—Where the 
fact of possession of stolen goods is insufficient to raise a presumption of law that 
defendant upon whom they were found was himself the thief. and he has offered 
evidence tending to establish his innocenee, an instruction that he is presumed, 
as a matter of law, to be the thief, is reversible erroy, in placing upon him a 
greater burden of proof than required of him. Jbdid. 

22, Same—-Automobiles— In an action to convict the defendant of the lar- 
ceny of an automobile, there was evidence on behalf of She State tending to show 
that two weeks or more after the theft. certain parts or accessories of the stolen 
machine were in the defendant's possession, but that the machine itself was never 
found, with confusing and contradictory statements of the defendant as to his 
lawful possession, as well as other evidence of his inriocence, an instruction to 
the jury: Held reversible error; that one found in possession of stolen property 
is presumably the thief, without the necessity of the State to introduce further 
proof, and that the burden is on the defendant to show his lawful possession of 
them. Ibid. 

23. Criminal Law—Homicidc—Resisting Arrest—Hvidence—Dying Declara- 
tions—Res Geste.—Where there is evidence that a deputy sheriff was killed 
while arresting the prisoner in seeking to identify him as the one for whom he 
had a warrent of arrest, the dying declaration of the officer that he had been 
killed while trying to do his duty, is competent as a part of the res geste. S. v. 
Hall, SOT. 

24. Samce—Court’s Discretion—Reopening Case.—After the State has rested 
its case on a trial for a homicide, it is within the discretion of the trial judge 
to reopen the case and permit the defendant to offer evidence of the dying decla- 
rations of the deceased, and his refusal is not reviewable on appeal. Ibid. 


CROPS. 
See Criminal Law, 1; Contracts, 11. 
CROSS-EXAMINATION. 
See Evidence, 17, 27. 
CURATIVE ACTS. 


See Constitutional Law, 9. 


CUSTOM. 
See Contracts, 2; Negligence, 10. 


DAMAGES. 


See Appeal and Error, 2, 15, 16; Municipal Corporations, 1; Seduction, 1; 
Trusts, 5; Carriers, 5, 7, 18, 16: Contracts, 5, 6, 11, 27; Deeds and Conveyances, 
4, 7; Evidence, 12, 17; Contracts, 4, 16, 20; Landlord and Tenant, 7, 8, 9; In- 
structions, 5; Libel, 1, 2; Negligence, 19; Trespass, 1, 3; Covenants, 2. 

1. Damayes—Fires—Rules of Insurance Companies—Negligence.—The rules 
of insurance companies relative to placing insurance upon a certain class of 
dwellings is not competent on the inquiry as to the value of a dwelling of that 
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class destroyed by fire, which is the subject of the plaintiff's action to recover 
damages of the defendant for its negligence in causing the loss. Peterson v. Power 


Co., 248. 

2, Damages—Personal Injuries—Proximate Cause—Measure of Damages. 
—Tor a personal injury proximately caused by the negligence of another, dam- 
ages, past, present, and prospective are recoverable in one sum, fixed by the 
jury as being, in their judgment, upon the evidence, a fair and reasonable com- 
pensation to the plaintiff, in which they may indemnify the plaintiff for actual 
nursing, medical attention, etc., and consider his age, prospects, wages, salary, or 
income from his profession, his mental and physical sufferings, upon evidence 
tending to show that the injury proximately caused them, the sum so awarded 
to be on the basis of a present cash settlement. Ledford v. Lumber Co., 614. 


DANGEROUS INSTRUMENTALITIES. 
Employer and Employee, 1. 
DAYS OF GRACE. 

See Insurance, Life, 1. 

DEADLY WEAPONS. 
See Homicide, 6, 7, 11. 

DEBT. 
See Marriage, 1; School Districts, 10; Payment, 3; Pleadings, 5. 
DEBTOR AND CREDITOR. 

See Marriage, 1. 

DECEASED PERSONS. 


See Hvidence, 2. 


DECEIT. 
See Injunction, 6. 
DECLARATIONS. 
See Evidence, 4, 16. 
DEDICATION. 


See Limitation of Actions, 1. 
DEEDS AND CONVEYANCES, 


See Public Officers, 1; Receivers, 1; Injunction, 5: Instructions, 1; Mort- 
gages, 5: Parent and Child, 8; Wills, 5, 10; Estates, 8, 4: Game, 2, 5, 7, 8; 
Boundaries, 1, 6; Parties, 1; Appeal and Error, 26; Covenants, 1, 2. 

1. Deeds and Conveyances — Interpretation — Intent—Technical Rules. — 
That the intention of the parties particularly of the grantor, must control is the 
eardinal rule in the construction of deeds. Lumber Co, v. Herrington, 85. 

2, Same—Remainder—Children in Esse —A remainder to a class of chil- 
dren, or more remote relatives, vests in right, but not in amount, in such of the 
objects of the bounty as are in esse and answer the description, subject to open 
and let in any that may afterwards be born before the determination of the 
particular estate; and a sale may generally be authorized by the court where, in 
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case of a remainder to a class, those of the class who are in esse represent the 
others. In such case it is assumed that those who repres2nt a particular class will 
protect the interest of all who have or may acquire an interest in the remainder. 
Ibid. 


3. Deeds and Conveyances — Consideration — Parol Evidence — Statute of 
Frauds.—Parol evidence to show the actual consideration in a deed to lands, 
executed and delivered, different from that therein expressed is neither at vari- 
ance with the rule against changing or adding to the terms of a written instru- 
ment, nor within the prohibition of the statute of frauds, but is of an independent 
contract outside of the covenants appearing in the deed, and the vendor may 
prove by parol the amount thereof, the terms of payment and its nonpayment. 
Pate v. Gaitley, 262. 

4, Samc—Rental—Actions—Damages.-—During the continuance of the lease 
of a large tract of land for the agreed annual payment of fifteen bales of cotton 
as rent, the lessee obtained an option of purchase at the price of 815,000, which 
he exercised in September of that year, receiving from the lessor and the owner 
a warranty deed of the locus in quo with full covenants: Held, parol evidence 
was competent to show that the agreed rental was reserved from the purchase 
price of the land, expressed in the deed, in the vendor’s action to recover the rent 
eotton or its value. Ibid. 


0 Deeds and Conveyances—Intent—-Formal Parts.—The intention of the 
parties is now regarded as the chief essential in the construction of conveyances, 
the object sought being for substance, not form, giving effect to every part of the 
deed, no clause being construed as meaningless if reasonable intendment can be 
found therefor, and the intention thus ascertained will prevail over the old rule 
dividing the deed into its formal parts and disregard:ng contradictions in the 
habendum of the quality or quantity of the estate granted in the premises. Willis 
v. Trust Co., 267. 


6. Deeds and Conveyances—Timber-—Reservations—Purchasers of Land— 
Contracts—Breach—Evidence—Nonsuit.—The owner of lands conveyed the timber 
growing thereon to the defendant with right to cut and remove the same within a 
term of years, but with further provision that a purchaser of the land from him, 
upon six months written notice, would have the right to clear such acreage as he 
should designate, leaving the remainder for the defendant under the provisions 
of his timber deed. In the purchaser’s action for damages, wherein an injunction 
has been issued, evidence, without more, tending to show that the plaintiff had 
bought the land on speculation, without intention to clear it, and that his pur- 
chaser had refused the land because of the dispute, is insufficient to sustain the 
plaintiff's action, and a motion as of nonsuit thereon was properly granted. Gate- 
avood v. Fry, 415. 


7. Decds and Conveyances — Timber — Contracts—Breach—Limitation of 
Actions-——Statutes—Pileadings—Counterclaim—Damages.-—_Where it appears that 
a purchaser of timber standing upon the land would have cut and removed the 
same within the time specified for that purpose, except for an injunction erron- 
eously issued in the suit of the plaintiff: Weld, C.S. 418, does not have the effect 
of extending the period of time for cutting and removing the timber fixed by the 
terns of the contract, and the defendant’s damages, arising or growing out of the 
same transaction. may be pleaded as a counterclaim, and it is permissible to as- 
certain and award the same, to the time of the trial, it being the full net value 
of the timber, of which he has been deprived. Jbdid. 


8S. Deeds and Conveyances—ilusband and Wifc--Probate—Oficers—Stat- 
utes—Certificates—Amendments—Subsequent Certificate—Justices of the Peace 
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—Notary Public—Where a justice of the peace has failed to certify his finding 
that the deed of the wife’s lands to her husband and herself to be held by them 
in entitrety was not “unreasonable or injurious to her,’ as required, among 
other things, by C.S. 2515, he may not, after the death of the wife, validate the 
deed by making a new certificate including this vital finding as of the time of his 
first probate, or excuse himself upon the ground of ighorance or inadvertence, it 
being at least required that she should have had due notice of this proposed 
action, and have been afforded an opportunity to be heard: and the deed itself 
being void under the statute, the will of the husband disposing of the locus in quo 
is also ineffectual. Semble, after executing the first certificate, the power of the 
justice ceased or became functus officio; but this point is not herein decided. 
Smith v. Beaver, 407. 

9, Deeds and Conveyances—Trusts—Parol Trusts—Contracts—Hvidence.— 
Where, in adjustment of their dealings, a mortgagor has conveyed to the mort- 
gagee by absolute deed a part of the mortgaged premises, and the rights and 
equities growing out of the relationship has been coneluded by judgment of a 
eourt having jurisdiction, the mortgagor may not set up a parol trust in his favor 
in contravention of his own written deed. Gaylord v. Gaylord, 150 N.C. 222, cited 
and applied, Swain v. Goodman, 531. 

10. Deeds and Conveyances—Title—Breach of Covenants—Title Perfected 
—Nominal Damages.—Where the covenant of seizin in a deed to lands is broken 
at the time the convervance was made, and the defect is incurable, and goes to 
the entire estate, the amount recoverable by the covenantee in his action is the 
value of the land as fixed by the consideration agreed upon by the parties, to 
wit, the purchase money, but subject to an equitable adjustment in our courts ad- 
ministering principles of both law and equity, when it is properly made to appear 
that the covenantee has acquired title for a lesser sum, when it will be so re- 
stricted; and where the covenantor has perfected the title in himself, which, 
under the covenants in his former conveyance, will inure to the benefit of his 
erantee, the damages recoverable for the breach of the covenant of title shall 
be only neminal. Weyer v. Thompson, 548. 


11. Same—Contingent Estates—Statutcs—Sales—Judgments—Confirmation 
of Sate—Where the grantors in a deed have erroneously assumed that ther had 
title to the lands they conveyed in fee, but which was affected by future con- 
tingent interest not aft present ascertainable, and thereafter bring action to make 
title under the provisions of C.S. 1744, which authorizes the sale of land affected 
by such contingencies, and in these proceedings have protected the interests of 
the remote remainderman by the appointment for them of a guardian ad litem, 
and have fully set forth the facts and circumstances of the former sale, and be- 
ing in the proceeds and submit them to the jurisdiction and orders of the court. 
the final judgment properly authorizing and confirming the sale, and being had 
in conformity with the provisions of the statute, perfects the title and same will 
inure to the benefit of the covenantee in the former deed, and for a breach of this 
covenant only nominal damages are recoverable. Poole v. Thompson, post, 588, 
cited and applied. Ibid. 

12. Deeds and Conveyances—Registration—Probate—Fiat of Clerk of the 
Superior Court—Statutes—In order to the validity of a conveyance of lands, it 
is a mandatory requirement of our statute, brought forward and now found in 
C.S. 3305, that the clerk of the court adjudicate the sufficiency of the act of the 
probate officer before whom the grantor’s acknowledgment has been taken, and 
issue his fiat or order for registration; and while it is held that such act is di- 
rectory upon the clerk of the Superior Court of the county wherein the land is 
situated, it is only thus where such fiat or order of registration has been properly 
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made by the clerk of another county upon which such power has been conferred 
by the statute, and in the absence of any proper fat or order for registration, the 
conveyance will be ineffectual against the rights of purchasers and creditors of 
the grantor. Fibre Co. v. Cozad, 600. 


13, Same—Decisions.—The opinions of the Supreme Court should be con- 
strued in the view of the subject-matter as presented ir. each particular decision, 
and it is held, in reviewing the former decisions upon the question, that the 
statute is mandatory in requiring that the clerk of the Superior Court adjudi- 
cate upon the probate taken to a conveyance of land, and issue his fiat or order of 
registration: though it is not necessary to its validity that the clerk of the Su- 
perior Court of the county wherein the land is situated should have passed upon 
such fiat or order for registration made by the clerk cf another county, clothed 
with authority to do so by the statute. C.S. 3305. Ibid. 

14. Deeds and Conveyances—Registration—Defec's—Probate—Fiat—Clerks 
of Court—Commissioners of Dceds—Titles—Mortgages—Sales.—The probate to 
a imnortgage of lands situated in North Carolina, taker by the commissioner of 
deeds in another State, registered without the fiat or order for registration by a 
clerk of the Superior Court within the State, and clothed with authority to do so 
by our statute, is ineffectual as against purchasers or creditors to pass title to 
the purchaser at the foreclosure sale, or those claiming under him. C.S. 33805. Ibid. 


15. Same—Remedial Statutes—Vesicd Rights—The act of 1918, now C.S. 
3362, authorizing and validating registration of conveya:ices probated before com- 
missioners of deeds of another state, ete., cannot have the effect of impairing 
vested rights of purchasers at an execution sale under judgment, or those hold- 
ing the land under his deed. Ibid. 


16. Deeds and Conveyances—Mortgage—Registration—Defects—Purchasers 
—Oreditors—Judicial Sales—Eaecution—T itle—Common Source.—The purchaser 
of lands under execution sale not only acquires the title the judgment debtor may 
have had, but also the right of the creditor; and where « common source of plain- 
tiff’s and defendant's title is shown. and a deed of foreclosure in plaintiff’s chain 
of title is fatally defective. he therein fails to show a superior title to that of the 
defendant derived under the sheriff’s deed to the lands sold under execution. Ibid. 


17. Deeds and Conveyances—Gencral Description—Boundarics—Plantation 
Intent.—Where the title to lands in dispute is dependent upon the description 
thereof in a deed given by the sheriff to the defendant under execution sale, 
wherein he described the Jands as a certain plantation, which is shown to have 
been well known, with established boundaries, with an attempted but erroneous 
specific description in part as to adjoining boundaries, the intent of the grantor 
to convey the plantation by its established boundaries as gathered from the whole 
instrument will prevail over the inaccurate or attempted more definite deserip- 
tion, which construed alone would be insufficient to convey any lands within the 
contemplation of the parties. Dill v. Lumber Co., 660. 


18. Same—Refercnce—Appeal and Error.—Where the action involving title 
to lands depends upon the intent of a grantor in a deed as to the identity of the 
lands described, and by consent of the parties has been referred and upon suffi- 
cient supporting evidence, the referee has found the intent to have been to convey 
a certain and known plantation with definite boundaries, and such finding has 
been adopted by the trial judge, the fact so established will not be disturbed on 
appeal, bid. 


19. Same-—Decisions—Opinions.—The rule that the courts will adopt a more 
particular or specific description in a deed to lands, as being more certain and 
reliable than a more general one, has no application when it is shown that the 
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more particular description is so manifestly erroneous, and is so in conflict with 
the more general one, and so indefinite and inadequate that it will not fit the de- 
scription of the land clearly intended to be conveyed, and the general description 
is alone sufficient and definite for the purpose. Ibid. 

20. Same—Execution——Sheriff’s Deed.—A_ sheriff’s deed to land sold under 
execution of a judgment described the lands as Town Point Plantation, and gave 
particular boundaries that were incomplete and inaccurate: Held, it was com- 
petent to show that the plantation was well known in the community under 
definite bounds as designated, that the execution had been issued and the sale 
advertised and made of this particular tract of land, and these facts being estab- 
lished, the attempted and ineffectual part description by certain boundaries should 
be disregarded in ascertaining the land actually conveyed by the sheriff’s deed. 
Tbid., 


DEEDS IN TRUST. 


See Liens, 5. 


DEFALCATION. 
See Payment, 4. 
DEFAULT. 
See Pleadings, 5. 
DEFECTS. 


See Deeds and Conveyances, 14, 16. 


DELEGATION OF POWER. 


See Employer and Employee, 12. 


DELIVERY. 
See Carrier, 3, 8, 14; Statutes, 8; Appeal and Error, 28. 
DEMURRER. 
See Appeal and Error, 28; Judgments, 2. 
DEPOSITS. 
See Banks and Banking, 1. 
DEPUTIES. 
See Public Officers, 1. 
DESCRIPTION. 


See Instructions, 1; Deeds and Conveyances, 17. 
DETERMINABLE FEE. 
See Estates, 3, 4. 
DEVISAVIT VEL NON, 
see Ividence, 11, 18; Executors and Administrators, 11; Wills, 7. 
DEVISE., 
See Wills, 5, 6. 
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DIRECTING VERDICT. 


See Vendor and Purchaser, 3; Contracts, 15; Instructions, 14. 


DIRECTOR GENERAL. 
See Judgments, 1. 


DISCHARGE, 


See Appeal and Error, 57; Courts, 9. 


DISCRETION. 


See Eminent Domain, 5, 16; Appeal and Error, 19, 44, 47; Equity, 1; Trials, 
2: Evidence, 8; Injunction, 14; Husband and Wife, 1, 2; New Trials, 1; Habeas 
Corpus, 1; Criminal Law, 24; Removal of Causes, 5; Jury, 2, 3. 


DISMISSAL. 
See Appeal and Error, 10, 12, 19, 28, 55, 56; Courts, 3; Habeas Corpus, 3. 


DIVORCE. 
See Husband and Wife, 5. 


DOCKET, 
See Appeal and Error, 19, 46. 


DRAINAGE DISTRICTS. 


1. Drainage Districts — Assessments — Timber — Illegal Assessments.—An 
assessment for benefits on timber growing upon lands ir: a drainage district, in- 
dependent from and exclusive of the assessments made upon the lands, is illegal, 
it being required that the lands only be assessed in accordance with the benefits 
they receive. Daugherty v. Comrs., 149. 

2. Same— Inequality of Assessment —Deficiency—-Reassessment—Commis- 
sions._-Where timber growing upon lands in a drainage clistrict have been leased, 
an assessment of the value thereof cannot legally be deducted from the amount 
of the assessments that have properly been made on the lands, and the board of 
drainage commissioners, on proper notice, should correc: such illegal deductions 
from the former assessinent roll by reassessing these particular lands in accord- 
ance with their original classification. Jbid. 


8. Same—Courts—Orders Preserving Papers—-Notice.—Where it appears 
that the circumstances of the proceeding require it, it is proper for the trial 
judge, in correcting an error in assessing leased timber separate from the lands, 
to order the board of drainage commissioners to prepare and file without delay a 
statement showing the receipts and expenditures of all funds coming into their 
hands belonging to the district, have the court papers, roaps, etec., recorded, and 
call a meeting of the landowners of the district. Ibid. 

4. Drainage Districts—Assessments—Deficiency—Motion in Cause—Actions. 
—Where owners of certain lands in a drainage district are injured by a deficiency 
of the funds caused by an illegal deduction of assessment on the lands of other 
owners which the commissioners may lawfully correct, a. petition in the original 
proceedings is proper to have the correct assessment made, Ibid. 


DRUNKENNESS. 
See Homicide, 19. 
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DOWER. 


Dower — Executors and Administrators—Lands—Sales—Assets—Creditors. 
—Upon the petition of the widow, as executrix and individually, to have the 
lands of her deceased husband sold to pay his debts, and for the allotment of 
her dower therein, the widow is entitled to her dower in the lands, and, subject 
thereto, the Jands should be sold under the statute to make assets to pay the 
debts of the deceased, it appearing that the personal property is inadequate, 
Curry v. Curry, 88. 


DURESS. 
See Libel, 3; Payment, 1. 


DUTIES. 
See Kmployer and Employee, 2, 5, 6, 10, 12, 16, 17; Landlord and Tenant, 9. 


DYING DECLARATIONS. 


See Criminal Law, 23; Evidence, 21; Homicide, 5, 23. 
EASEMENTS. 

See Eminent Domain, 1; Injunctions, 18. 

1. Kasements—Alleyways—Common Source—Evidence—Chain of Title— 
Prima Facie Case—Nonsuit—Trials.—Where the plaintiff claims an easement in 
an alley along the edge of the defendant's adjoining lands, and relies wpon a 
paper chain of title from a common source, Without possession, and fails to con- 
nect himself therewith, he fails to make out a prima facie case, and a judgment 
as of nonsuit upon the evidence is properly rendered. Semble, in the instant case, 
no rights have been lost by mere nonuser or failure to open the alleyway. Craver 
v. Hotel, 317. 

2, Hasenvents—Way of Necessity—Cartways—Statutes—Public-Local Laws. 
—While, under the provisions of our general statute, C.S. 38836 ef seqg., a peti- 
tioner who already has an outlet from his lands te a public road, reasonably 
suiticient for the purpose, is not allowed to have an additional or different cart- 
way established merely because a shorter and better route can be shown, it may 
be otherwise when the petitioner has proceeded under the provisions of a special 
local law applicable to a certain county allowing it under certain conditions, the 
provisions of the local law controlling those of the general statute on the subject. 
Farmer v. Bright, 655. 

3. Same-— Counties — Petition—FEvidcence—Nonsuit—Questions for Jury— 
Trials—_Where. under the provisions of a public-lecal law, the commissioners of a 
county, etc., upon petition, may cause a private cartway over the lands of an ad- 
joining owner to be established upon sufficient reason shown: J7eld, the general 
law, C\S. 3836, is not applicable, and upon appeal by the petitioner from the re- 
fusal of the county commissioners to order fhe cartway made, it is error for the 
Superior Court judge to dismiss the action as of nonsuit upon the evidence, which, 
if accepted by the jury, would entitle the petitioner to have his cartway in ac- 
cordance with the terms of the local statute applicable. Zbdid. 





EKJECTMENT. 
See Landlord and Tenant, 1; Actions, 3. 
ELECTIONS. 


See Cities and Towns, 3; School Districts, 2, 3, 5, 12; Injunction, 10; Consti- 
tutional Law, 14, 16; Statutes, 6, 7; Appeal and Error, 31, 35. 
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1. Elections—Quo Warranto—County Board of Canvassers—Prima Facie 
Case.—In proceedings in the nature of a quo warraiuto, to determine the respec- 
tive rights of the parties contesting for an office, the result of the election, as de- 
clared by the county board of canvassers, must be taken as prima facie correct. 
C.S. 5986. S. v. Jackson, 695. 

2. Elections—V otes—Felony—Constitutional Law.—Iln a contested election 
case, a conviction of an offense under a local law preserizing punishment in the 
State’s Prison, renders yoid the vote of the one so convicted, whether the indict- 
ment charged or failed to charge that the alleged offense was ‘“‘feloniously” com- 
mitted. Const., Art. VI, sec. 2. Ibid. 

3, EHlections—Votes—F clonies—Conviction—Statutes-—Hlection of Prosecu- 
tion.—Where the eligibility of a voter at a contested election depends upon either 
a conviction under a local prohibition act or under the general act of 1908, now 
C.S. 411, the former prescribing the word ‘“feloniously” selling spirituous liquor, 
ete., and the other not so prescribing it, a conclusion by the referee, approved by 
the court, that a charge in the indictment of the word “feloniously” was an elec- 
tion of the State to prosecute under the private act, and the failure of the use 
of this word, an election to prosecute under the general statute, was not error, 
the general statute expressly excepting from its provisiors special or local acts 
relating to the subject. Ibid. 

4. Hlections—Votes—Absentee Voters—-Statutes.—Under the provisions of 
Public Laws of 1917, ch. 28, those who were within the county at the time of an 
election were not accorded the privilege of voting as absentee voters; and the 
votes of those who were within the county and cast by this method, before the 
amendment of 1919, now C.S. 5960, are invalid, and should not be counted. Ibid, 


EMINENT DOMAIN, 


1. Eminent Domain — Turnpikes—Public Use—Condemnation—Statutes — 
Easements.—The taking of private lands for turnpike or toll-road purposes is for 
a public use, and may be acquired for such purposes by proper proceedings be- 
fore the clerk of the court of the appropriate county under the provisions of C.S8. 
1705 et seg., when the corporation has been organized under the provisions of our 
general incorporation law. C.S. 1118 ct seg., and has express charter powers to 
do so. Retreat Asse. v. Development Co., 48. 

2. Same—Private Purposes.—-The right of a corporation to condemn lands 
for a public use, having the statutory powers, is not affected or impaired because 
in the charter it may be given rights of a more private nature to which the right 
of condemnation may not attach. Jbid. 

3. Lininent Domain—Clerks of Court-—Statutes—Procedure—Courts—lur- 
isdiction—Writ of Prohibition—Actions—Injunction—Equiiy.—Where it is prop- 
erly made to appear from the petition in proceedings to condemn Jands of private 
owners for the purpose of a turnpike road, brought before the clerk of the court 
of the proper county, that the petitioner is a duly incorporated company, having 
the right of eminent domain, and the proceedings are in conformity with the 
statute as to the termini, route of the proposed road, etc, an attempt by such 
owhers to obtain an injunction by independent action is, in effect, an erroneous 
effort to obtain a writ of prohibition restraining the clerk of the court from ex- 
ercising the jurisdiction conferred exclusively on him by siatute, cognizable only 
in the Supreme Court, it being required that the want of authority of the peti- 
tioner to condemn the land be taken by answer in the proceedings before the clerk, 
C.S. 1720: and the action will be dismissed. Ibid. 

4, Eminent Domain—Government—Private Property—-Public Use—Compen- 
sation—Constitutional Law.—A government has, under the power and principles 
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of eminent Gomain, the right to appropriate private property for a public use, 
on making due compensation therefor. Jennings v. Highway Com., 68. 

5. Same—State Agencies—Discretion—Statutes.—Where the statute au- 
thorizes the taking of private property for a public purpose, the necessity for the 
exercise of the power in a given case, and the extent of it, under all ordinary 
circumstances, is for the Legislature, either directly or through subordinate 
agencies designated for the purpose. Ibid. 

6. Same—Reasonableness and Necessity—Iniplied Powers.—When the Leg- 
islature has not detined the extent or limit of the appropriation of private prop- 
erty to be taken for a public use, the authorities charged with the duty are re- 
stricted to such property in kind and quantity as may be reasonable and neces- 
sary to the purpose designated. Ibid. 


7. Sanme—Questions of Law—Trials—Where the statute does not definitely 
determine as to the kind and quantity of private property to be taken by its des- 
ignated agencies for a public purpose, such kind and quantity may be so taken 
by them as may be reasonably necessary therefor; but when such agencies have 
acted in good faith and do not exceed a reasonable discretion with which it is 
vested, the courts will seldom, if ever, interfere. [bid. 


8. Same—Notice to Owner—Time of Payment.—Where the statute author- 
izing designated agencies of the State to take private property for a public use 
otherwise provides, it is not necessary to notify the owner that his property is 
to be appropriated: Provided, he is to be notified and given opportunity to be 
heard in the proceedings on the question of compensation that may be due him. 
Ibid, 


9, Same—State Highway Commniission—Roads and Highways.—Under the 
provisions of our statutes the State Highway Commission is given power fo enter 
on and appropriate Jand of private owners, on giving notice, for the purpose of 
constructing highways as a part of the State system, C.S. 3667 ef seq., with the 
right to acquire material, gravel beds, ete, necessary for the construction and 
maintenance of such roads, conferring for the purpose the powers of eminent do- 
main (C.8, 1715 ect seqg.). with an additional provision in enlargement of such 
powers, authorizing the commission to enter the lands, take possession of such 
timber and materials, and use them for the purpose required, prior to bringing 
condemnation proceedings, and without making a deposit, ete, in the event of 
the owner’s appeal, or compensating the owner prior to the final determination 
of the action as to the amount: Held, the right of the commission to use the ma- 
terials for the purposes stated being specifically given by statute, it is not re- 
quired that the board first proceed by action before taking the necessary materials 
for the State highway construction or maintenance. Jbid, 


10. Eminent Domain — Condcennation — Statutes—Eaceptions—Dwellings— 
Municipal Corporations—Cities and Towns—Where a city, under its charter, is 
given the same power to condemn lands of private owners for municipal purposes 
that is given to railroads and other public utilities, it is bound by the restrictions 
placed on them by C.S. 1717, which provides that such power shall not extend, 
among other things, to dwellings, without the consent of the owner; and the prin- 
eiple arising under the general power to condemn, leaving the matter largely 
within the discretion of the governing authorities seeking condemnation, does not 
apply to the statutory exceptions. Selina v. Noble, 322. 

11. Eminent Domain—Condemnation—Clerks of Court—Procedure—Appeal 
—Jurisdiction—Courts.—Where issuable matters are raised before the clerk in 
proceedings to condemn the lands of private owners for a public use, the clerk 
should pass upon these matters presented in the record, have the land assessed 


946 ANALYTICAL INDEX. [183 


EMINENT DOMAIN—Continued. 


through commissioners, as the statute directs, allowing the parties, by exceptions, 
to raise any question of law or fact issuable or otherwise to be considered on ap- 
peal to the Superior Court from his award of damages, as provided by law. Ibid. 

12. Same—Injunction.—Under the method of procedure in the condemnation 
of lands for a public use: Held, that issuable matters raised by the parties should 
be taken advantage of by exceptions, and the entire record sent up to the Su- 
perior Court by the clerk, where all exceptions may be presented, the rights of 
the parties nay be protected meantime from interference by injunction issued by 
the judge on application made in the cause, and in instances properly calling for 
such course. lbid. 

13. Hminent Domain—Condennation—Municipal Corporations—Cities and 
Towns—Streets—Offer to Dedicate—Acccptance.-—Where a municipal corporation 
has not accepted the offer of a private owner of lands to dedicate the streets and 
an open square of his lands he has had platted for sale, the proceedings of the 
municipal corporation to condemn a part of these lands for a public use presents 
entirely a question of private ownership, and of itself sets up no issue in bar of 
condemnation proceedings before the clerk, pursuant to the statutory authority 
and according to the course and practice of the court. Ibid. 


14. Same—Acquired Jurisdiction—Where the clerk of the Superior Court 
has erroneously at once transferred the porceedings in zondemnation to the Su- 
perior Court on issue joined between the parties, and an appeal therefrom has 
been taken to the Superior Court, the judge thereof acquires jurisdiction for the 
hearing and determination of the controversy under th2 provisions of C.S. 687, 
and may order other proper or necessary parties to be made for the further de- 
termination of the cause. Ibid. 

15. Eminent Domain—Condcnination—N uisance—D wellings—Statutes—Evx- 
ecptions.—The creation and maintenance of a nuisance which sensibly impairs the 
value of lands of private owners is a taking within the principle of eminent do- 
main and condemnation proceedings thereunder, and within the exception con- 
tained in C.S. 1714, withdrawing dwellings from the effact of the statute. Ibid. 


16. Same— Appcal—Superior Courts—Courts—Jurisdiction—Discretion of 
Court—Parties—Trials—The owner of land divided it into building lots, upon 
condition of the advantages of a square to be kept open for their use, and some 
of these lots had been purchased and built thereon for homes. The town, not hav- 
ing the statutory authority to condemn dwellings, instituted proceedings to con- 
denin this open square for an addition to the city cemetery, and upon issue joined 
in Superior Court as to whether a cemetery so situated wwould be a nuisance and 
injure the homes upon the lots sold, the clerk, under exception, erroneously trans- 
ferred the proceedings for trial at term: Held, it was in the discretion of the Su- 
perior Court judge to make the purchasers of the homes parties and hold the 
case for the determination of the jury before proceeding further. Jbid. 


EMPLOYER AND EMPLOYEE. 


See Railroads, 4, 7; Negligence, 4, 10, 15: Carriers, 17: Compromise and 
Settlement, 2; Contracts, 20, 21; Fires, 1; Limitation of Actions, 4. 


1. Employer and Employce—Master and Servant—Rules—Dangerous In- 
strunientalities—There was sufficient evidence in this case to show that a rule 
of defendant company required its employees operating a smaller of one of two 
engines at its plant to give warning to the plaintiff while at work in a dangerous 
position, under circumstances frequently recurring, and not dangerous when the 
machinery was idle, that they were about to start the engine. Cook v. Mfg. Co., 
48, 
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2. Same—Nondelegable Duties—Fellow-servants—Safe Place to Work.— 
Held, there was evidence in this case that the omission of the defendant’s em- 
ployees to warn the plaintiff that they were about to start the engine to operate 
the machinery was the proximate cause of the injury in suit, and that to give 
such warning was a nondelegable duty of the defendant, rendering untenable 
the defense that the negligence was that of the plaintiff's fellow-servants alone, 
and not attributable to the master under the facts and circumstances of this 
case. Ibid. 


3. kmployer and Employee—Master and Servant—Negligence—Safe Appli- 
ances—Evidence.—Where the principle requiring an employer to furnish his em- 
ployee reasonably sate tools and machinery with which to perform his services is 
involved in the issue as to defendant’s negligence in an action to recover damages 
for a personal injury, evidence as to the machines in other like factories, upon 
the question of whether the one causing the injury was of as safe a character as 
those approved and in general use, is competent. Sutton v. Melton, 369. 


4, Same—Nonsuit—Trials.—Where there is evidence that a machine at 
which the plaintiff was injured while in the course of his employment was not 
of the kind as those approved and in general use for the same character of work, 
and that an imperfection in the machine caused the injury, a motion as of non- 
suit is properly denied. /bid. 


5. Same—Afinors—tinstruction to Hmployee—Duty of Employer—Warnings. 
——-The plaintiff, a boy of fifteen years of age, was employed to work at a power- 
driven machine, and was alleged to have been injured by the negligence of the 
defendant, of which there was evidence on the trial, and, among other things, 
that the boy was not instructed by his employer, the defendant, as to its proper 
operation: Held, it was the duty of the defendant to have previously given to 
plaintiff such warning and instruction as was reasonably required by his youth, 
inexperience, and want of capacity to enable him, with the exercise of ordinary 
care, to perform the duties of his employment, under the existing conditions, with 
reasonable safety to himself. bid. 


G6. Employer and Employee—Master and Servant—Dangerous Instrumen- 
talities—Duty of Jfaster.—It is the duty of the employer to select a power-driven 
machine, at which his employee is required to work in the performance of his 
duties, with reasonable care and prudence as to its safety, and it is actionable 
negligence where the employer has failed to select one that is reasonably safe for 
the work to be done, or one that he knew to be defective, or where he should have 
known it in the exercise of ordinary care, and the defeet proximately caused the 
injury complained of in the employee’s action. Ibid. 


7. Same — Contributory Negligence — Questions for Jury — Instructions— 
Trials.—Where the evidence tends to show that the plaintiff defendant’s employee 
has proximately caused the injury alleged by the negligence of the defendant in 
failing to furnish a rasonably safe machine with which the plaintiff should do 
dangerous work, the question of the plaintiff's contributory negligence, if pleaded 
and relied on, is ordinarily for the determination of the jury, under proper in- 
structions from the court. Jbid. 


8. Employer and Employee — Master and Servant — Safe Place to Work— 
Youthful Employees—Warnings—Instructions—Supervision-It is required of 
the employer of labor to exercise ordinary care in providing them a reasonably 
safe place to work, and especially to warn and instruct those who are youthful 
and inexperienced concerning the risks and dangers which import menace of ser- 
ious injury, and to provide adequate supervision when conditions are such as to 
require it. Bellamy v. Lumber Co., 438. 
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9. Same—Negligence—EHvidence—Nonsuit—Trials.--The owner of a lum- 
ber plant, a corporation, used in connection with its plaat a slide to haul up the 
logs from the water. There was evidence tending to show that where this slide 
entered the water the water was knee deep, and waist Ceep where it ended; and 
beyond was the channel of the river some twenty or thirty feet deep; that the 
plaintiff’s intestate was a boy about 15 years of age, and inexperienced, and while 
at work under the defendant’s superintendent in repair:ng this slide, the super- 
intendent left the intestate, with other boy employees, in the water to clear out 
the bottom and old boards at the foot of the slide, directing them to stay there 
until his return, but without warning or instructing them. as to their Ganger; that 
the plaintiff could not swim with the clothes or shoes he necessarily was wearing 
in the performance of his duties, and in the absence of the superintendent was 
seen to fall forward and was carried out by the rising river, and was drowned. 
Upon defendant’s motion as of nonsuit: Held, sufficient as to the actionable neg- 
ligence of the defendant to take the case to the jury. Jb:d. 


10. Employer and Employee—Master and Servant--Tools and Appliances— 
Duty of Employer.—While not an insurer, the employer who furnished tools or 
appliances to his employee with which to do his work, is required to exercise 
that degree of care in furnishing them which he woulc! exercise in similar cir- 
cumstances for his personal safety, under the rule of the prudent man. Gaither v. 
Clement, 450. 


11. Same—Simple Tools.—--The rule of the employer’s liability when furnish- 
ing simple tools to his employee with which to perforsn his services generally 
refers to his actual or constructive knowledge of defects therein from which an 
injury may reasonably be expected to result, and which did result therefrom. 
Ibid. 

12, Same—Delegated Duty—Alter Eyo—The duty devolving upon the em- 
ployer to exercise due care to furnish his employee a ‘reasonably safe place to 
work and reasonably safe tools and appliances with which to perform his duties, 
is not delegable, and another acting for him therein does so as his alter ego. Ibid. 


138. Employer and Enployee—Master and Servant—Negligence—Contribu- 
tory Negligence—Evidence—Questions for Jury—Trials-——Where there is evi- 
dence that the employer has furnished his employee a defective or improper drill 
with which to do his work, and that while tapping on i: with a hammer to dis- 
lodge it from a place it had been used in obedience to instructions from his su- 
perior, a Substance flew therefrom and injured the employee’s eye, for which dam- 
ages are sought in his action: Held, it was for the jury to determine the question 
of accident, causal relation, whether the plaintiff had only assumed that the in- 
jury was caused by a particle of steel from an imperfect drill, or whether the 
proximate cause was the plaintiffs negligent use of the hammer, under the cir- 
cumstances. Vartin uv. Mfg. Co., cited and distinguished. Ibid. 


14. Same—Prozinate Cause.—Where there is evidence tending to show that 
the plaintiff, an employee acting under the instruction of his employer or his 
alicr ego, was injured by striking an imperfect drill furnished him to do his 
work, and in the course of his employment, with a hammer, by a particle flying 
from the drill into his eye, the question of proximate cz.use is one for the jury, 
under conflicting evidence. Jbid. 


15. Same—Inspection—Instructions—In an action to recover damages by 
the emplovee for the negligence of his employer to furnish him a safe tool with 
which to do his work, and the want of care of the plaintiff to inspect it is relied 
upon as a defense: Held, the plaintiff had the right to assume that the defendant 
had furnished him a proper tool, and a requested instruction offered by the defen- 
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dant that omits all reference to the plaintift’s exercise of due care under the cir- 
cumstances, is properly refused. Ibid. 

16. Employer and Employee—Master and Servant—Negligence—Duty of 
Employer—Tools and Appliances—Instructions—Ordinary Care—Appeal and Er- 
ror.—The duty of the employer to furnish his emplovee safe tools with which to 
perform his services, and a safe place to do so, depends upon the exercise by him 
of ordinary care in proyiding them, and an instruction that imposes upon the 
employer an absolute duty to furnish them, without qualification, leaving out the 
ordinary care required of him in their selection, is reversible error. Ibid. 

i. aployer and Employee—Master and Servant—Neglgcenee—Iistruc- 
tions—Duty of Employer—Safe Pluce to Work.—The duty of an employer to pro- 
vide his employee a safe place to work extends only to his exercise of ordinary 
eare, and an instruction in the employee’s action for damages alleged to have been 
caused by the negligence of the defendant therein, is reversible error, Which omits 
this as an element in the standard of duty, and in effect makes the duty an ab- 
solute and unconditional one. Tritt vc. Luniber Co., 830. 


EQUALITY. 
See Parent and Child, 2. 
ERQuITY. 


See Eminent Domain, 3; Costs, 1, 2; Trusts, 1, 8, 5; Trespass, 1; Actions, 
2; Appeal and Error, 20; Banks and Banking, 3; Instructions, 10, 12. 

Equity—Injunction—Receivers—Courts—Discretion—-Where, in a suit in 
the nature of a creditor’s bill, the plaintiffs applied for injunctive relief and the 
appointment of a receiver, the court may continue to the hearing the preliminary 
injunction and dismiss the temporary receivership, the latter being within his 
discretion and properly exercised, especially when it appears that the receivership 
was for property greatly disproportionate in value to the amount demanded in 
the action. Thompson v. Pope, 128. 


ERASURES. 


See Banks and Banking, 4. 


ESCROW. 


1. Escrow — Bills and Notes — Negotiable Instruments—Evidence—Parol 
Evidence—Contracts.—The maker of a negotiable note may show, as between the 
original parties, a parol agreement that the payee had accepted it to be valid 
only upon the happening of a certain event, and in violation thereof had trans- 
ferred it to an innocent purchaser for yalue, in due course, in his action to recover 
the amount of the note that he had been forced to pay to the holder, when the 
agreement resting in parol does not vary, alter, or contradict the written terms 
of the instrument. White v. Fisheries Co., 228. 

2. Same—Vary, Alter, or Contradict.—It may not be shown by parol that a 
negotiable note was to be held in escrow in contradiction of its express written 
terms that the payee may cash it before maturity, and the maker would pay it 
when it should become due. Ibid. 

3. Escrow — Evidence — Fraud—Appeal and Frror—Questions for Jury.— 
Where there is allegation and evidence that the defendant had fraudulently ne- 
gotiated a note in violation of a parol agreement that it should be held in escrow, 
to the loss of the plaintiff in being compelled to pay the note in the hands of a 
purchaser for value in due course, it is reversible error for the trial judge to re- 
fuse to submit the issue of fraud and have only that relating to the establish- 
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ment of the escrow relied upon by the plaintiff, which was answered by the jury 
for defendant under a peremptory instruction. Ibid. 


ESTATES. 


See Husband and Wife, 7, 8; Parent and Child, 3; Wills, 5, 6, 9; Game, 5; 
Guardian and Ward, 1; Removal of Causes, 4. 

1. Estates — Estates Tail — Children—-Statutes—Fee—Wills.—_A devise of 
land to testatrix’s daughter “and her children,” the daughter never having had 
children born to her, conveys an estate tail to the daughter, converted by the 
statute into a fee-simple title, which she may convey ia fee. Cole v. Thornton, 
180 N.C. 90, cited and applied. Masters v. Randolph, 3. 


2, Estates—Hcirs—Rule in Shelley’s Case-—-A devise of an estate to each 
of the testator’s children “as long as they may live and after their death to their 
heirs,’ passes to each a fee-simple interest under the rule in Shelley’s case. Wal- 
lace v. Wallace, 181 N.C. 158, cited and applied; Jfills v. Thorne, 95 N.C, 332, 
distinguished. Curry v. Curry, 88. 

3. Estates—Determinable Fee—Rule in Shelley’s Case—Deeds and Convey- 
ances.—In construing a deed, a distinction should be observed between a deter- 
minable fee and an estate created under the rule in Shelley’s case, and this rule 
has no application where there is no limitation in the deed by way of remainder, 
as where an estate is granted to M., and her bodily heirs. Willis v. Trust Co., 267. 


4, Estates — Determinable Fee — Contingent Remainders—Deeds and Con- 
veyances.—Where an estate is granted to M., and the heirs of her body in the 
premises, with warranty to her and the heirs of her body: Held, the intent of the 
grantor by proper construction was to limit over the estate to M. in case she 
should die without issue or bodily heirs. Ibid. 


5d. Same—Shifting Uses—Statutes-—An estate to M. and her bodily heirs 
is converted into a fee simple under our statute, C.S. 1734, without further limi- 
tation, but followed by the words “if no heirs, said lands shall go back to my 
estate,” the estate will go over to the heirs of the grantor at the death of M., upon 
the nonhappening of the event as a shifting use under the statute of uses, 27 
Henry VIII, ch. 10; C.S. 1740, whereunder a fee may be limited after a fee, by 
deed, and under the provisions of C.S. 1737, that every contingent limitation in a 
deed or will made to depend upon the dying of any person without heir or heirs 
of the body, or issue, shall be held to be a limitation to take effect when such 
person dies not having such heir, or issue, or child living at the time of his death. 
Ibid. 

6. Estates — Contingent Remainders —Statutes—Suales—Procecds.—It was 
not the purpose of C.S. 1744, authorizing a sale of land in certain instances when- 
ever there is a vested interest in the same, with a contingent remainder over to 
persons who are not in being, or when the contingency has not yet happened which 
will determine whom the remaindermen are, to destrov the interest of the re- 
mote contingent remaindermen, but to enable the present owners to sell the prop- 
erty and make a good title to the same, and to require that the proceeds be held 
as a fund, subject to the claims of persons who may ultimately be entitled thereto, 
and safeguard their rights in all respects. Poole v. Thompson, 588. 

7. Same — Actions — Proceedings — Parties—Guard'an ad Litem —Where 
lands are affected with a contingent interest in remainde:, not determinable dur- 
ing the life of the tenant for life, the holder of the vested interest and those in 
immediate remainder may proceed to have the lands so.d under the provisions 
of C.S. 1744. and have those remotely interested represented by guardian ad lifem 
for the protection of their interests; and where it is made to appear that the in- 
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terest of all parties require, or will be materially enhanced by it, the court may 
order a sale of the property, or any part thereof, for reinvestment, either in pur- 
ehasing or improying real estate, ete., or invested temporarily to be held under 
the same contingencies in like manner as the property ordered to be sold. Ibid. 

8. Same—Private Sales—Public Sales.—Where the sale of land affected 
with remote contingent interests not ascertainabie at the time, comes within the 
provisions of C.S. 1744, the court having jurisdiction may order the property dis- 
posed of either at a public or private sale, when it is shown that. as to the one 
or the other, the best interests of the parties will be promoted, subject always to 
the approval of the court. Zbid. 

9. Same—Confirming Invalid Sales—Judgment.—Where the present own- 
ers of Jand for life and in remainder have attempted to convey a fee-simple title 
to lands affected with remote contingent interests, without resorting to the pro- 
ceedings allowed by C.S. 1744, which were applicable to the transactions, and 
thereafter these proceedings are properly brought, having the guardian ad litent 
appointed, as required, and the petition filed sets forth the sale previously made, 
the entire investment realized and held from the proceeds thereof, and subjects 
such investments and their ownership and control to the orders and judgment 
of the court in the cause. and allege and show that the sale was for the full 
value of the property, highly advantageous to all parties in interest, and that in 
fact it was necessary owing to liens for taxes, assessments, ete., on the land: 
Held, the court having jurisdiction of the parties and the property may enter a 
valid judgment confirming and authorizing the sale, and directing that the fund 
be properly safeguarded and inyested, and the remote contingent interests safe- 
guarded as the statute requires. Ibid. 

10. Estates—Contingent Remainders—Statutes—Sales—Bond—Appeal and 
Error.—In all cases where property affected with unascertainable contingent re- 
mainders is ordered sold under the provisions of C.8. 1744, it is now required by 
the amendatory act of 1919, chapters 17 and 259, that a bond be given to assure 
the safety of the funds arising from the sale; but where this is omitted from a 
judgment otherwise regular, it will not affect the title conveyed, though the de- 
cree should be modified in that respect by proper steps taken in the Superior 
Court. Lbid. 





ESTATES TAIL, 
See Estates, 1. 


ESTOPPEL. 
See Trusts, 4: Actions, 3; Judgments, 2; Principal and Agent, 1. 


EVICTION. 


See Covenants, 1. 


EVIDENCE. 


See Actions, 4; Appeal and Error, 3, 9, 18, 15, 24, 29, 30, 36, 87, 38, 40, 44; 
Boundaries, 2. 4, 6; Negligence. 1, 2, 38, 7, 10, 15, 21: Escrow, 1, 3: Railroads, 1, 
2: Courts, 5. §; Seduction, 3: Wills, 1, 2. 4; Carriers, 3, 8; Contracts, 4, 9, 15, 
17, 20; Trials, 1, 4; Instructions, 1, 12; Executors and Administrators, 11; Insur- 
ance, Life, 2; Parent and Child, 4; Partnership, 1: Statutes, 4; Game, 7; Cov- 
enants, 3; Intoxicating Liquors, 2, 4, 12, 17, 20, 22, 23, 25; Attorney and Client, 
2; Criminal Law, 10, 18, 14, 15, 16, 19, 23; Homicide, 2, 3, 4, 5, 6, 7, 8, 10, 12, 
14, 19, 20, 21, 22, 28; Murder, 1; Receiving Stolen Goods, 1; Deeds and Convey- 
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ances, 6, 9; Easements, 1, 3; Employer and Employee, 8, 9, 18; Fires, 1; Auto- 
mobiles, 1, 2; Payment, 1; Trespass, 4. 

1. Evidence—Pleadings—Admissions—-Where the ‘laintiff has introduced 
in evidence allegations of the answer amounting to the achnissions of distinct and 
separate facts relevant to the inquiry, it is not open to the defendant to put in 
evidence the remaining part of each paragraph, when they do not tend to ex- 
plain or qualify the previous admissions. Jones v. R. R., 176 N.C. 268, cited and 
applied. Weston v. Typewriter Co., 1. 

2. Evidence — Deceased Persons — Statutes — Wilis —- Undue Influence— 
Transactions and Communications.—The wife may testify that she was not aware 
that her deceased husband had made a will until after kis death, as substantive 
evidence, and it is not objectionable under our statute as: being of a transaction 
with a deceased person. C.S. 1795. In re Bradford, 4. 

3. Same —Third Persons.—Where the will of the deceased husband in fa- 
vor of his wife is contested, she may testify as a substantive, independent fact, 
not prohibited by our statute, excluding any dealings wita her husband, that she 
had nothing to do with his making the will, it being in effect that she did not 
procure it through third parties, though this may indirectly tend to prove a 
transaction with the deceased. C.S. 1795. Zbid. 

4, Evidencee—Declarations—Title.—Declarations of pedigree for the pur- 
pose of showing title to lands will be excluded as evidence unless it can fairly 
be assumed that the declarant is disinterested. Jelser v. White, 126. 


do. Same—Ante Liten. Motam.—In order to introduce declarations as evi- 
dence of title to lands, it must affirmatively appear thet the statements were 
made ante litem motam, or before the beginning of the controversy, and not 
alone at the time of bringing the suit, thus differing from an admission, which is 
the waiver of proof of a fact by a party to the action, as it may affect his cause. 
Ibid. 

6. Same—Obtained for Purposes of: Suit.—-Where declarations have been 
obtained for the purpose of establishing the title to the Jands in controversy in 
behalf of a party claiming as heir at law of the deceased owner, and to be used 
in a contemplated action, they are inadmissible on the trial, whether made 
against the interest of the declarant or ante litem motam, or otherwise. Jbdid. 

7. Evidence — Trusts — Contracts—Questions for Jury—Trials——-The pur- 
chaser at a public sale assigned his bid to a real estate company, which paid the 
purchase price under a written agreement that the land be sold, the purchase 
price repaid to it, with interest and expenses, and the profits divided in certain 
proportions, between itseif and the assignor of the bid, and the land was there- 
after sold at a profit: Held, the contract was one in the nature of a trust, and 
under its terms and the evidence in this case, the questions as to whether the 
real estate company should have sold the property itself and not have paid an- 
other company an apparently unreasonable price for such services, or whether, 
in fact, it had so paid it, these questions and the reasonableness of the charge, or 
the amount recoverable, were matters of fact for the jury to determine. with the 
burden of proof on the defendant, the real estate company. Duguid v. Rasberry, 
134, 

8. LEvidence—Motions—Court’s Discretion—Appeal und Error—Weight of 
Evidcnce.—A motion to set aside a verdict as being against the weight of the 
evidence is addressed to the discretion of the trial judge, and is not reviewable 
yn appeal, Ibid. 

9. Evidcence—Separate Causes of Action—New Trial as to One Cause—Ap- 
peal and Error.—Upon allegation of two causes of action for breach of contract, 
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one, the defendant’s liability to pay the plaintiff the agreed price for grading to- 
bacco, and the other the defendant's failure to furnish fertilizer as agreed: Held, 
the evidence in this case was sufficient to be submitted to the jury upon the second 
cause of action; and the jury having answered in the defendant’s favor in the 
first cause, a new trial is awarded on the plaintifi’s appeal, on his alleged second 
cause of action alone. Butt v. Moore, 158. 

10. Evidence — Character—General Reputation—Vendor and Purchaser.— 
Where the purchaser has been sued for breach of his contract in wrongfully 
refusing to accept a carload of potatoes from the delivering carrier, and offers 
evidence tending to show that the potatoes were inferior in quality to those he 
had purchased, his character or reputation as a dealer in potatoes is properly ex- 
cluded, and when he has testified in his own behalf, only his character by gen- 
eral reputation may be shown. Merrill v. Tew, 178. 


11. kvidence — Character — Civil Actions—Substantive Evidence—Wills— 
Devisavit Vel Non—Exvccutors and Administrators—Upon the trial of a civil ac- 
tion the evidence as to the character of the parties who have taken the witness 
stand in their own behalf may ordinarily be received as affecting the credibility 
of their testimony, or may be corroborating and impeaching in its effect, but 
not as substantive evidence, and an instruction upon the trial of devisavit vel 
non that evidence as to the character of the witnesses, including the caveator, 
who had taken the witness stand, may be received as substantive evidence, is 
erroneous. The reason for the application of a different rule in actions for libel 
and slander, and in criminal actions, pointed out. In re McKay, 226. 

12. Evidence—Negligence—Damages—Taz Lists—Hearsay—Res Inter Alios 
Acta. Where the amount of the plaintiff's damage for the negligent burning of 
the plaintiff’s dwelling is at issue, the amount on the tax list given by the plain- 
tiff’s predecessor in title is not admissible as tending to show the value of the 
building destroyed, it being but hearsay and res inter alios acta, and not the esti- 
mate of value given by the plaintiff. Peterson v. Power Co., 248. 

13. Evidence—Nonsuit—Trials.—The plaintiff’s evidence on defendant’s 
motion as of nonsuit thereon must be taken as true, and so considered, with all 
reasonable inferences to that effect which may be drawn therefrom. Weathers v. 
Baldwin, 276. 

14. Evidence—Typewritten Letters—Libel.—Where the plaintiff, in his ac- 
tion for libel, has found in his mail box an anonymous typewritten letter, ad- 
dressed to him, and the defendant has admitted that “he was knowing to it,” the 
opinion of an expert in such matters that the anonymous letter, from certain 
characteristics of type, punctuation, spacing between lines, and from the gen- 
eral form of the letters, was the same writing, by comparison, as one the defen- 
dant admits to be genuine, and evidently written on his machine, is competent 
as tending to show the defendant’s responsibility for the libelous typewritten 
letter. Hedgepeth v. Coleman, 309. 

15. Evidence—Ezperts—oOpinions—Instructions—Appeal and Error—wW eight 
of Evidence.—Where experts in typewritinge have upon competent evidence, tes- 
tified to their opinion that a libelous letter, the subject of the suit, was written 
by the defendant, the refusal of the trial judge to charge the jury that they 
should “scan with care the evidence of the expert before arriving at a conclusion 
that defendant wrote the letter complained of,” is not error, testimony of this 
character falling within the general rule that expert testimony is subject to the 
same tests that are ordinarily applied to the evidence of other witnesses. Bualy 
». Buxton, 92 N.C. 479, cited and distinguished. Ibid. 

16. Evidence — Declarations—Beneficial Associations—Beneficiary—In an 
action to recover funeral benefits from a fraternal order, declarations of the de- 
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ceased as to his health made subsequently to the time of his enrollment, are not 
admissible as evidence against the beneficiary in his action against the benefit 
society. Evans v. Junior Order, 359. 

17. Evidcnee — Cross-eraminations — Impeachment — Damages—Trials, — 
Where the defendant corporation has denied the trespass and the wrongful cut- 
ting and removing timber upon the plaintiff's land, and its general manager has 
testified as to the comparative value of the timber, it is competent for the plain- 
tiff to cross-examine him as to those matters to test the value of his testimony 
as to the value of the land, timber, ete., and also to show his animus, feeling, or 
bias. Rutledge v. Mfg. Co., 480. 

18. Evidence—Deccased Persons—Statutes—Wills—Holograph Wills—De- 
visavit Vel Non—<A witness interested in the result of a trial of devisavit vel 
non as to whether the holograph will of the deceased was found among her valu- 
able papers and effects after her death, with evidence that it had been securely 
wrapped in and fastened to some clothes supposed to have been put aside by her 
for her shroud, addressed in a sealed envelope to three of the beneficiaries, her 
daughters, locked in her top bureau drawer where she was in the habit of keep- 
ing her purse and other effects. may testify to the fact as being within her own 
knowledge, that the deceased was not in the habit of keeping this drawer locked 
all of the time, testimony of this character not being prohibited under our statute 
as to transactions of communications with a deceased person. C.8S. 1795. In re 
Harrison, 458. 

19. Evidence—Automobilces—License Plates—Ownersiiip.—Where the own- 
ership of an automobile, causing damage to another by the negligent operation of 
its driver, is in question in the action, the license number or plate indicating that 
the defendant was the owner is competent as a circumstance tending to show his 
ownership, with other proof thereof, Freeman v. Dalton, 539. 

20. Evidence—Nonerpert—Opinion Upon the Facts-A nonexpert eye-wit- 
ness may state his opinions upon the collective facts when a person not an eye-wit- 
ness cannot form an accurate judgment thereof from descriptive detail. S. v. Kin- 
caid, 709, 

21. Evidence—Dying Declarations.—An exception to the admission of dying 
declarations, in an action for a homicide, that they were incomplete to the prej- 
udice of the defendants, cannot be sustained, where the witness has testified to 
them in full, they were sufficient for the purpose of conviction with the other evi- 
dence, and the incompleteness objected to was caused by the dying condition of 
the declarant. 8S. v. Brinkley, 720. 

22. Evidence—Witnesses—Subprenacd—Appeal and Error—Harmless Error. 
—Where, upon the trial for a homicide, the testimony of a witness for the de- 
fense has been excluded, refusal of the court to permit the defendants to show 
that this witness had also been subpconaed by the State, and not introduced by 
it, is not reversible error. Ibid. 

23. Hvidence — Witnesses Interested in Result — Instructions.—Where the 
defendant’s wife or other near relatives have testified in his behalf on a trial for 
manufacturing, etec., liquor, in violation of our statute, C.S. 3409, it is not error 
for the judge to charge the jury to receive their testimony with a degree of cau- 
tion, to closely scrutinize and scan it, because of their interest in the verdict, when 
followed by the instruction to give it the same credibility as that of a disin- 
terested witness if they were satisfied of its truth. S. v. Smith, 726. 

24. Evidence—Character—Reputation—Voluntary Restriction by Witness. 
—Where the defendant. being tried for violating our prohibition statutes, takes 
the stand, he puts his character in issue; and where a witress, in response to the 


Or 
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solicitor’a question, states that it is bad, and then voluntarily qualifies his answer 
by adding, “for selling liquor,” the admission in evidence of this qualification is 
not erroneous. 8. v. Saleeby, T40. 

25. Evidence—Opinion Upon the Facts—Intoxication—Automobiles—Crim- 
inal Negligence—Statutes.—Where relevant as a part of the res geste upon the 
trial for manslaughter, for the criminally reckless driving of an automobile on a 
public highway (C.S. 2617, 2618), the impression of a witness from his own ob- 
servation of the conduct and appearance of the defendant at the time, that the 
defendant was then under the influence of whiskey, is competent. S. v. Jessup, 
T12. 

26. Hvidence — Corroborative—Criminal Law—Statutes—Children—Carnal 
Knowledge-—Where the prosecutrix has testified upon the trial for the unlaw- 
fully carnally knowing or abusing an innocent female child over twelve and un- 
der fourteen years of age (C.S. 4202), her testimony in answer to the questions 
of the solicitor, to the effect that she had told her mother on the day of the oc- 
currence, who was the only near relative present, is admissible for the purpose of 
corroborating her other testimony. NS. v. Winder, T76. 

27. Evidence—Witnesses—Cross-examination—Character—Impeaching Evi- 
dence—Criminal Law —It is competent for the solicitor in a criminal action to 
broadly cross-examine the defendant’s witnesses upon their collateral testimony 
given on their direct examination, tending to discredit the State’s witnesses, the 
limitation ordinarily being that they are not bound to answer questions that might 
subject them to an indictment or to a penalty under the statute. Ibid. 

28. Evidence — Nonsuit—Trials—Appeal and HError—Criminal Law—Stat- 
ates,—Defendant’s exceptions after he has introduced evidence, to the refusal to 
nonsuit the State in a criminal action, requires a consideration of the entire evi- 
dence on appeal. S. v. Pasour, 798. 


29, Evidence — Witnesses — Character—Instructions.—Where the character 
of a witness has not been impeached either by contradictory evidence or the 
manner of his cross-examination, it is presumed ta be good, and the testimony 
of other witnesses thereto will be excluded; and where in a criminal action the 
case has been given to the jury, who return to court with a request for a further 
jnstruction as to whether a witness’s character is considered good until proven 
bad in court, the judge’s reply that it is presumed to be good until the contrary 
is shown, is free from error under the circumstances. 8S. v. Pugh, 800. 


30. Hvidence—Criminal Law—Forgery—Corroboration—Appeal and Error 
—Prejudice—New Trials —The defendant upon a trial for forgery offered evi- 
dence that he was a traveling salesman, and at the time and place charged was 
in another town, some five hundred miles distant, and in corroboration of his 
own and of that of others of his witnesses, offered as evidence an order signed 
by a customer at the latter place, and also testimony of his landlady there that 
the defendant and his wife had lodged at her hotel, identifying several checks he 
had given for their board, The court excluded the evidence as to the order for 
merchandise and testhnony of the defendant’s witnesses as to the date and the 
period of time for which the checks were given: Held, the evidence rejected was 
competent as tending to prove a pertinent circumstance in corroboration of de- 
fendant’s testimony, and that of his other witnesses, and its exclusion by the 
court was reversible error. S. v. Krout, 804. 





EXCEPTIONS. 


See Carriers, 6; Landlord and Tenant, 2; Eminent Domain, 10, 15; School 
Districts, 18; Appeal and Error, 32, 34, 35. 
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EXCHANGE. 
See Vendor and Purchaser, 1. 

EXECUTION. 
See Deeds and Conveyances, 16, 20. 


EXECUTORS AND ADMINISTRATORS. 


See Dower, 1; Evidence, 11; Actions, 2. 

1. Eerecutors and Administrators—Account and Settlement—Actions.—In 
this action for an accounting and final settlement by an executor: Held, a state- 
ment of account of debts and credits filed by the executor was not in the form 
of a regular final account, and further, the matters alleged were not more than 
an unfulfilled promise for a final settlement, and insufficierit according to the re- 
quirements of the law as a final account. Pierce v. Faison, 177. 

2. Same,—Where an executor or administrator fails to file his final account 
for two years after his appointment, the law makes the Jemand for those en- 
titled to the estate, and at the end of this period an action -will lie at the instance 
of any one interested to have the executor or administrator account iu settle- 
ment of the estate. [bid. 

3. Same—Limitation of Actions.—Where a person is interested as distrib- 
utee or beneficiary in the estate of a deceased person, and fails to bring his ac- 
tion against the personal representative for ten years, his right of action is barred 
ten years from the expiration of the two years period in which he has failed to 
file his final account, as the law provided. Ibid. 

4. Same—Statutes—Interpretation.The statute barring the right of one 
having an interest in the estate of a deceased person after ten years, enacted by 
Laws 1891, ch. 118, repealing sec. 186 of The Code, applies to the right to an ac- 
counting by the executor or administrator, where the right existed theretofore, 
and the period prescribed by the statute has since run. Ibia. 

5. Same—-Pleadings—Answer.—Where those having an interest in the estate 
of a deceased person have failed to bring an action for an accounting and settle- 
ment within the period allowed by the statute of limitations, objection by the 
personal representatives can only be taken by answer. Ibid, 

6. Same—Trusts.—Where the answer of the personal representatives of a 
deceased person have unsuccessfully pleaded the statute of Hmitations in an ac- 
tion for an accounting and settlement with those having an interest in the estate 
of the deceased, the defendant is liable to an accounting fcr any trust funds in 
his hands, not thus barred. Jbid. 

7. Same—Burden of Proof.—The plaintiff having an interest in the estate 
of a deceased person has the burden of showing that the statute of limitations 
has not run in his action for an accounting and final se:tlement, when such 
statute is pleaded in the answer. Ibid. 


8. Same—Interpretation of Pleadings The answer oi the personal repre- 
sentative of a deceased person will be liberally construed in his favor to ascertain 
whether he has sufficientivy pleaded the statute of limitations to an action brought 
against him for a final accounting and settlement of the estate of the deceased: 
Held, that the plea was sufficient in this case Ibid. 

9. Same—Issues—Questions for Jury—Trials—Where the answer, in an 
action against the personal representative of a deceased, is sufficient to raise the 
plea of the statute of limitations, a question of fact is raised for the jury to de- 
termine. Jbid. 

10. HErecutors and Administrators—Account and Settlement—Limitation of 
Actions—Statutes.—C.8. 445, limiting the time for the bringing of an action to 
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ten years and applying to an action against an executor or administrator for a 
final accounting and settlement, is not affected by the provisions of C.S. 395, as 
to actions on their official bonds. Jbid. 

ll. Erecutors and Administrators—W ills—Devisavit Vel Non—Evidence— 
Admissions.—Admissions of the executor are generally incompetent against the 
devisees, upon the issue of déevisavit vel non, especially when those sought to be 
introduced were made in the lifetime of the testator and necessarny before the 
relationship as executor has existed, or before he was acting in a representative 
capacity. Ji re Mchay, 226. 


12. Same—Joint Intercsts—The interest of an executor in the will of the 
deceased upon the issue of devisavit vel non is distinctive from that of the devisees 
under the will who had a joint interest among themselves, and his declarations 
against their interests will not bind them, especially when those sought to be 
introduced in evidence were made in the lifetime of the testator. Ibid. 


EXECUTORY CONTRACTS. 
See Contracts, §. 
EXEMPTIONS. 
See Marriages, 1. 
EXHIBIT. 
See Mortgages, 3. 
EXPRESS COMPANIES. 
See Carriers, 3, 7, 16. 
EXPRESS TRUSTS. 
See Pleadings, 1. 
EXPRESS WARRANTS. 
See Vendor and Purchaser, 2. 
EXTENSION. 
See Appeal and Error, 47; Sheriffs, 2. 
FALSE PRETENSE. 
See Criminal Law, 5. 
FEDERAL COURTS. 
See Courts, 4. 
FEDERAL EMPLOYERS LIABILITY ACT. 
See Railroads, 4, 7; Carriers, 17. 
FEDERAL STATUTES. 
See Statutes; Carriers, 11, 16; Intoxicating Liquors, 5, 9; Judgments, 14. 
FEE-SIMPLE TITLE. 
See Estates, 1; Husband and Wife, &. 
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FEES. 
See Attorney and Client, 2; Judgments, 16; Sheriffs, 1. 


FELLOW SERVANT. 
See Employer and Employee, 2. 


FELONY. 
See Elections, 2, 3; Intoxicating Liquor, 7, 11. 


FERTILIZER. 
See Contracts, 11; Constitutional Law, 11. 


FINDINGS. 


See Appeal and Error, 9, 20, 27, 29, 30, 31, 82, 34, 35, 36; Husband and 
Wife, 3; School Districts, 16; Judgments, 10, 14; Jury, 1. 


FIRES. 


See Railroads, 2; Damages, 1; Negligence, 7. 

1. Fires—Negligence—Employcr and Employee—Master and Servant—Evi- 
dence—Instructions—N onsuit—Trials,—Where the owner of Jand built a fire on 
his pasture himself, or by his servants or agents, and there is evidence that a 
strong wind carried sparks and set fire to a woods adjoining the pasture from 
whence it was communicated to the plaintift’s land to his damage, and that the 
owner had instructed his servants or agents to put out the fire, which they had 
disobeyed, the case presents a mixed question of law and fact, the jury to find 
the facts under a correct instruction of the court as to the law; and the granting 
of a motion as of nonsuit is erroneous. Gibbon v. Lamm, 421. 


2. Same—Proxrimate Cause.—Where the owner of land builds a fire on his 
own premises, it is required of him to exercise the care of an ordinary prudent 
man to prevent its communication to adjoining lands wader the existing circum- 
stances, whether through the air or along the ground, and he is also liable for 
the negligence of his servants or agents whom he has left in charge, when his 
own, or their negligence attributable to him, is the proximate cause of the dam- 
age to the lands of adjoining owners, or to others beyond, to which the fire has 
been communicated, the question of proximate cause being a question for the 
jury under the proper instructions from the court. Ibid. 


FORECLOSURE. 
See Cities and Towns, 8; Trusts, 2. 
FORFEITURE. 
See Insurance, Life, 1; Beneficial Associations, 2; Landlord and Tenant, 3. 
FORGERY. 
See Evidence, 30. 
FRAUD. 


See Injunction, 3, 6, 9; Pleadings, 1: Trusts, 1, 3; Carriers, 4; Criminal Law, 
1; Escrow, 3; Banks and Banking, 2; Parties, 1; Appeal and Error, 81. 


FREIGHT. 


See Carriers. 
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FUNCTUS OFFICIO. 
See Taxation, 1. 
GAME. 


1. Game—ITunting—Statutes.—The legislative power to enact game laws 
upon the principle that game does not become private property until reduced to 
possession, is binding upon the owners of land and all others, and, subject thereto, 
such owners have the right to protect the game upon their own lands against 
trespassers thereon. Council v. Sanderlin, 253. 

2. Same—Deeds and Conveyances—Reservation of Privilege—Profit a Pren- 
dre—Venary.— By deed, or other proper written conveyance, but not by parol, 
the owner of lands may convey the hunting privileges thereon under such terms 
as may be agreed upon, separate from the lands, under the principles applying to 
a projit a prendre, classified by Blackstone under the heading of ‘“Venary,” it be- 
ing an estate in the lands to that extent, and not subject to revocation at the 
will of the owner. Ibid. 

3. Same—Rights and Remedies.—The remedy of one whose hunting rights 
over the lands of another are being violated is, in proper instances, by suit for 
specific performance, by injunction, or by an action for damages, Ibid. 

4. Game—Definition—-The ownership of the right to shoot for sport over 
the lands of another is not limited to game in a strict sense, but confers the right 
to shoot such animals as are ordinarily understood to be a subject of such sport. 
Ibid. 

). Game — Reservation of Privilege-—Deeds and Conveyances—Estates,— 
The privilege of hunting over the lands of another is such an estate therein as 
may be assigned by or inherited from the owner, when the grant does not other- 
wise determine the rights of the parties. Ibid. 

6. Same—Perpetuities—The right of one to hunt upon the lands of another 
is a present and not a future interest to which the rule against perpetuities is 
inapplicable. Ibid. 

7. Game—Deeds and Conveyances—Reservation of Privileges-—-Evidence— 
Letters.—Where the wording of a grant of the right to hunt upon the lands of 
another is ambiguous, a letter written before the controversy arose, and with 
knowledge, by a former owner of the lands, may be introduced as evidence of 
weight when in the favor of the claimant of the right. bid. 

8. Game— Deeds and Conveyances — Reservation of Privilege — Leases— 
Rights of Grantee of Land.—The owner of land conveyed it, reserving for him- 
self, his heirs and assigns, the right to hunt over such portions aS may remain 
uncleared and uncultivated, and to protect the game thereon against trespass of 
all persons except the grantee, his “executors, administrators and assigns”: Held, 
the hunting rights of the grantor over the portion designated did not exclude the 
right of the grantee and his successors while they owned the lands to hunt 
thereon themselves, but a lease made by the latter of the hunting privileges was 
invalid as an invasion of the right which the grantee had reserved. Ibid. 


GARBAGE. 
see Municipal Corporations, 2. 
GASOLINE. 
See Negligence, 1. 
GOVERNMENT. 


See Eminent Domain, 4; Constitutional Law, 12; Covenants, 5; Municipal 
Corporations, 1. 
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GRAND JURY. 
See Criminal Law, 9. 


GUARDIAN AD LITEM. 
See Estates, 7. 


GUARDIAN AND WARD. 


1. Guardian and Ward—Courts—Jurisdiction—Removal of Estate—Foreign 
Guardian—Statutes.—Where a foreign guardian has been duly appointed in the 
state of his own residence and that of his wards, and has filed a certified copy 
of his appointment, with a bond sufficient both as to the amount and the financial 
ability of the sureties to protect the estate of his wards and in conformity with 
C.S. 2195, 2196, and the petition before the clerk of the court as required by these 
statutes, it is not required that a local guardian be appointed, but the court in 
this State, before which the matter is properly pending, may order that the 
foreign guardian be permitted to withdraw the estate of his wards to the place of 
foreign jurisdiction. Cilley v. Geitner, 528. 

2. Same—Real Property—Sales——Where a foreign guardian has complied 
with the provisions of C.S. 2195, 2196, which authorize him to withdraw the estate 
of his wards to the place of their residence and to a court of foreign jurisdiction, 
he may, in the same proceedings, and incident thereto, have the real property of 
his wards sold and converted into money in conformity with the provisions of 
C.S. 2180, when the wards are represented therein by their next friend, and it 
is made to appear that their interests will be promoted thereby, etc. Ibid. 


GUESTS. 
See Automobiles, 2. 


HABEAS CORPUS. 


See Appeal and Error, 52; Courts, 6. 

1. Habeas Corpus— Appeal and Error—Certiorari—Courts—Discretion.— 
An appeal will not lie upon the refusal of the judge, in habeas corpus proceedings, 
to release a prisoner from custody upon the ground that the judgment ordering 
her imprisonment was invalid, such procedure being cnly allowable when con- 
cerning the care and custody of the children and otherwise by application for a 
writ of certiorari, the granting of which rests on the sound discretion of the 
court. Jn re McCade, 242. 

2. Habeas Corpus —Appeal and Error—Certiorari—Constitutional Law.— 
Except in cases concerning the care and custody of children, an appeal will not 
lie by the prisoner from the refusal of the judge in habeas corpus proceedings to 
liberate him, his remedy being to have the case reviewed by certiorari. Const., 
Art. IV, sec. 8. S. v. Yates, 758. 

3. Same—Appeal and Error—Dismissal—General Interest.—The prisoner 
rearrested for violating the conditions of a parol, granted by the Governor after 
the term of his sentence had expired, sued out habeas corpus proceedings, and 
upon the denial of his claiin of right to be set at liberty, appealed to the Su- 
preme Court: Held, certiorari being the proper procedur2, the appeal is dismissed, 
but its merits passed upon as being a question of public importance and general 
interest. In re Sermon’s Land, 182 N.C. 127; Cement (Vo. v. Phitlips, tbid., 440. 
Ibid. 

4. Habeas Corpus—Statutes—The petitioner in habeas corpus proceedings 
adjudged in contempt of court shall, under the provisions of our statutes, be re- 
manded when upon the hearing it is made to appear that he is held in custody by 


N.C. ] ANALYTICAL INDEX. 961 


HABEAS CORPUS—Continued. 


virtue of a process issued by a court or judge of the United States where such 
judge or court has exclusive jurisdiction; by virtue of a final judgment or decree 
of any competent court of civil or criminal jurisdiction or of any execution isSued 
upon such judgment or decree; for any contempt, specially and plainly charged 
in the commitment by some court, officer, or body having authority to commit for 
the contempt charged; that the time during which such party may be legally de- 
tained has not expired. 8. v. Hooker, 763. 


5. Habeas Corpus — Courts — Jurisdiction—Record.—Where the petitioner 
in hubeas corpus proceedings is held under a final sentence of a court, a commit- 
ment of contempt or other, the only questions open to inquiry at the hearing are 
whether on the record the court had jurisdiction of the matter and whether on 
the facts disclosed in the record and under the law applicable to the case in 
hand, the court has exceeded its powers in imposing the sentence whereof the pe- 
titioner complains. Ibid. 

6. Habeas Corpus—Legal Detention—Sentence—Valid in Part—Where a 
prisoner is detained by virtue of a sentence in part valid, and part otherwise, he 
may not be liberated on habeas corpus until he shall have served the valid por- 
tion of his sentenee, and he shall be remanded when it appears that the time dur- 
ing which he may legally be detained has not expired. Ibid. 


HARMLESS ERROR. 


See Criminal Law, 17; Evidence, 22; Homicide, 4, 9, 24; Instructions, 13; 
Trials, 4. 


HEALTH. 
See Issues, 4. 
HEARING. 
See Injunction, 13. 
HEARSAY EVIDENCE. 
See Homicide, 4. 
HEIRS. 
See Estates, 2. 
HIGH SCHOOLS. 
See School Districts, 7. 
HIGHWAYS. 
See Injunctions, 13. 
HIRING. 
See Courts, 2; Criminal Law, 1. 
HOLOGRAPH WILLS. 
See Evidence, 18; Wills, 7. 
HOMICIDE. 


See Appeal and Error, 58; Murder, 1; Arrest, 1, 2; Criminal Law, 28; Judg- 
ments, 6. 
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1. Homicide — Murder — Arrest—Warrant—Instruciions—Federal Prohibi- 
tion Oficers—Appeal and Error-—Prejudicial Error—Where, on a trial for mur- 
der, there was evidence that the deceased, a national prohibition officer, and an- 
other specially deputized entered the premises of defndant: and attmpted to arrest 
the prisoner without a warrant for the unlawful distillation of liquor, when he 
was not actually engaged therein, and chased the prisoner with pistols drawn, 
and while fleeing, and in reasonably apparent danger of bis life, the prisoner shot 
and killed the prohibition officer, an instruction to the jury that under the circum- 
stances the deceased had the right to make the arrest without a warrant consti- 
tutes reversible error, for which a new trial will be g:anted on appeal. S. wv. 
Burnett, T05. 


2, Homicide—Murder—-Evidence—Appeal and Error—Husband and Wife. 
—Where, upon the trial of a homicide, the prisoner’s guilt for killing his wife is 
made to depend upon whether he intentionally inflicted the wound that caused 
the death, or whether it occurred through misadventure, and there has been ren- 
dered a verdict of murder in the second degree, and there was plenary evidence 
that the prisoner was very drunk at the time, and that his conduct towards her 
had theretofore been “kind always,” “friendly,” “all right,” the action of the trial 
judge in withdrawing from the jury the testimony of a witness that the defen- 
dant had been “very fond of his wife,” is held, under the facts of this case, not to 
have been prejudicial error, entitling the defendant to a new trial, though com- 
petent as a nonexpert opinion upon the facts. 8S. v. Kincaid, 709. 


3. Homicide—Murder—Evidence—Husband and Wife—Intent.—Where the 
defense of the prisoner, on trial for the capital felony of murder of his wife, is 
that their relationship had always been kind, considerate, etc., and that the homi- 
cide was not intentional, but the result of a misadventure when he was very 
drunk, etc., not knowing what he did, it is competent fo the State to show that 
for seven years prior to the homicide the prisoner had maltreated his wife from 
time to time, and had addressed her with abusive language, the admissibility of 
such evidence being a matter of law, and its weight of credibility being for the 
jury, Ibid, 

4, Homicide — Murder —~ Husband and Wife—Evidence—Admissions—Ap- 
peal and Error—Hearsay Evidence—Rumors—Harmless Error—Where, upon 
the trial for wifemurder, the witnesses have erroneously been permitted to tes- 
tify that the general reputation was that the defendant had been convicted of 
seduction, and there was evidence, material to the inquiry, that his relationship 
to his wife had always been kind, efc., the subsequent admission of the husband 
that he had been convicted of seduction, renders the error harmless. Ibid. 


5. Homicide -—- Evidence — Dying Declarations — Conspiracy — Nonsuit. — 
Where, upon the trial of two defendants for murder, there is evidence that one 
of them struck the deceased with a rock that caused his death, in the presence 
of the other, with circumstances tending to show that the other was aiding and 
abetting the assault, with evidence of the dying declaration of the deceased, “Boys 
you have killed me; I did not think you would do it,” a motion of defendants to 
dismiss is properly refused. S. v. Brinkley, 720. 


6. Homicide—Criminal Law—Deadly Weapon—Evidence—Maitters in Ea- 
cuse—Burden of Preof—Where, upon the trial of murcer, it is admitted by the 
defendant, or established as a fact, that, with a deadly weapon, he struck the 
blow that resulted in death, the law presumes malice, and the burden then rests 
upon the defendant, throughout the trial, to show such facts or circumstances as 
will reduce the degree of the offense, or acquit him thereof. The rule as to the 
burden of proof in civil actions does not apply. Ibid. 
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7. Homocide — Murder — Criminal Law—Hvidence-—Deadly Weapon—Con- 
spiracy—Manslaughter—Trials.—The evidence on this trial for murder that the 
deceased had money which he lost to the two defendants while gambling with 
them at their invitation, the quarrel between him and defendants, their with- 
drawal together, the deceased walking between them, the infliction of the mortal 
wound by one of the defendants, and the dying declaration of the deceased, “Boys, 
you have killed me,” is held sufficient, with the other evidence, of a conspiracy 
between the defendants, and to convict the one striking the mortal blow of mur- 
der in the second degree and the other of manslaughter. Jbid. 

8 Homicide—Murder—Evidence—Conspiracy.—Where a conspiracy to com- 
mit the homicide accomplished has been proven on the trial, the acts and decla- 
rations of each defendant in furtherance of the common illegal design are com- 
petent against both. Ibid. 

9 Same—Appeal and Error—Harmless Error.—Where, upon a trial for 
conspiracy resulting in death, it is established that one of the two defendants 
killed the deceased with a deadly weapon in the presence of the other, without 
just provocation or show of resistance, the dying declaration of the deceased that 
he had no knife is consistent with the position that none was used, and its ex- 
clusion is not prejudicial error. Ibid. 

10. Homicide Murder—Manslaughter—kvidence—Intent—Consptracy. — 
Where, upon the trial of murder, it is admitted that one of the defendants struck 
the fatal blow with a deadly weapon, in the presence of the other, who was aid- 
ing and abetting him, it is permissible for the jury to find for their verdict that 
the one who struck the blow was guilty of murder, and that the other, being with- 
out, the intent to kill, was guilty of the less offense of manslaughter. Ibid. 

11. Homicide — Murder — Deadly Weapon—Admissions—Implied Malice— 
Fividence—N onsuit—Where the defendant on trial for homicide admits he fired 
the fatal shot, malice is implied, and nothing else appearing, the killing consti- 
tutes murder in the second degree, placing the burden on defendant to show to 
the satisfaction of the jury facts and circumstances sufficient to excuse the homi- 
cide or to reduce it to manslaughter, and defendant’s motion as of nonsuit is 
properly disallowed. 8. v. Pasour, 798. 


12. Homicide—Murder—Evidence.—Where the brother of the accused on 
trial for a homicide has testified as to certain “scratches” on the body of the de- 
ceased, evidence of the State tending to contradict and impeach him is competent. 
Lbid. 

13. Same—Appeal and Error—-Unanswered Questions—Upon this trial for 
homicide the indication by the witness of the one of several brothers who had ad- 
mitted killing their father was competent, and, upon the record, evidence as to 
any peculiarity of the deceased a short time before being killed was irrelevant 
and remote, and also not considered on appeal when it is not shown what the 
proposed answer of the witness would have been to the question asked him. Jbdid. 


14. Homicide—Murder—Evidence.—Upon this trial for homicide the evi- 
dence of premeditation and deliberation in the defendant’s killing the deceased 
with a deadly weapon, is held sufficient to sustain a verdict of murder in the first 
degree, and no error is found in the trial in the court below. S. v. Benson, 795. 

15. Same — Premeditation and Deliberation — Manslaughter — Justifiable 
flomicide—The killing of a human being with malice, and with premeditation 
and deliberation, constitutes murder in the first degree, the element of premedi- 
tation being the thought beforehand for some length of time, however short; and 
that of deliberation, the execution of the preconceived intent, in cold blood, in 
furtherance of a fixed design to gratify a feeling of revenge or to accomplish some 





964 ANALYTICAL INDEX. [183 


HOMICIDE—Continued. 


unlawful purpose, and not under the influence of a violent passion suddenly 
aroused by some lawful or just cause or legal provocation. Ibid. 

16. Same—Malice—Murder in the second degree is the unlawful killing of 
a human being with malice, but without the elements o2 premeditation and de 
liberation; and malice is that condition of mind which prompts a person to take 
the life of another intentionally without just cause, excuse of justification, and 
will be implied in law by the killing with a deadly weapon. Ibid. 

17. Same—Burden of Proof—Satisfaction of Jury.—-The unlawful killing of 
a human being without either malice, premeditation or deliberation is man- 
slaughter, and where the killing with a deadly weapon is established, the burden 
is on the defendant to show to the satisfaction of the jury, but neither by the 
preponderance of the evidence, nor beyond a reasonable doubt, the lack of the 
elements of malice, or the absence of all elements of crime necessary to establish 
his justification in taking the life of the deceased. Ibid. 

18. Homicide—Murder—Premeditation and Deliberation—Assault—Threats 
—Abusive Language—Language however abusive will not alone reduce the of- 
fense of murder to manslaughter, when such does not amount to an actual or 
threatened assault, but where the deceased has unlawfully assaulted the prisoner 
against his will, who then killed him in the heat of passion caused by the assault, 
the act of killing is homicide. Jbdid. 

19. Homicide—Murder—Criminal Law—Evidence—-Drinking—Self-defense. 
—On a trial for homicide there was evidence tending to show that the defen- 
dants concealed liquor they were carrying in a sack on seeing the sheriff and his 
posse approaching along the highway, and that the sheriff and one of his posse 
were killed by a pistol shot as he was trying to identify the defendants as others 
for whom he had a warrant of arrest: Held, evidence of the reckless conduct of 
the prisoners in the presence of a woman and her child at the home of the de- 
ceased member of the posse after the killing was competent under the facts of 
this case to show the defendants had been drinking and were in a reckless hu- 
mor. S. v. Hall, 806. 

20. Homicide—Murder—Evidence—Self-defense.—Held, on the evidence, it 
was competent for the State to show the number of p‘stol shots heard at the 
time, in connection with the number of empty shells found in the defendant’s 
pistol, upon the question whether the prisoner fired in self-defense upon being 
arrested by the deputy sheriff. Ibid. 

21. Homicide—Murder—Sheriffs—Arrest—Warrant-—Evidence. —- Where in 
a trial for homicide there is evidence tending to show that the sheriff was un- 
lawfully killed in arresting the defendant, while endeavoring to identify him as 
the one for whom he had a warrant, it is competent for the State to show that 
the sheriff had the warrant at the time, upon the question of his bona fides in so 
acting. Ibid. 

22. Homicide—Murder—Evidence—Intowication. — Where a deputy sheriff 
has been killed by the defendant while making an arres: to find out whether he 
was the one for whom the officer had a warrant, evidence that the defendant had 
a quantity of whiskey in a sack, which he tried to hide upon seeing the officer, 
and as to the witness finding the sack afterwards, is material evidence, when it 
tends to explain the subsequent conduct of the defendant in committing the homi- 
cide. Ibid. 

23. Homicide—Murder—Evidence—Dying Declarations.—A written state- 
ment purporting to be a dying declaration, must be shown to have been those 
uttered by the deceased, by competent testimony and under conditions that will 
cause them to come within the principles upon which testimony of this character 
is permissible. [bid. 
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24. Same-—-Appeal and Error—Harmless Error.—The refusal of the trial 
judge to permit the introduction of dying declarations in a trial for homicide is 
not reversible error when the evidence rejected does not contradict or vary testi- 
mony of this character introduced by the State. [bid. 


HUNTING. 
See Game, 1. 


HUSBAND AND WIFE. 


See Wills, 3, 4; Deeds and Conveyances, 8; Limitation of Actions, 3; Homi- 
cide, 2, 3, 4; Larceny, 2. 

1. Husband and Wife—Domestice Relations—Subsistence of Wife-Statutes 
—Court’s Diseretion—The amount allowed for the reasonable subsistence, costs, 
and attorney’s fees to the wife in her proceedings against her husband under the 
provisions of C.S. 1667, is within the sound discretion of the judge hearing the 
same and having jurisdiction thereof. Anderson v. Anderson, 189. 

2. Same—Abuse of Court’s Discretion.—The restrictions imposed upon the 
judge in making an allowance to the wife for alimony in suits for divorce, C.S. 
1665, do not apply to the exercise of his sound discretion in proceeding under the 
provisions of C.S. 1667, by the wife to obtain a reasonable subsistence, costs, and 
counsel fees from her husband. Jbid. 

3. Same—Admission—findings of Fact—Held, from the admissions of the 
husband of his acts of adultery, his abandonment of his wife, and from the facts 
found by the judge in these proceedings of the wife for a reasonable subsistence, 
costs, and counsel fees, under the provisions of C.S. 1667, the amount allowed by 
the judge will not be held as unreasonable on appeal, or as exceeding the sound 
discretion given him by the statute. bid. 

4d. ITusband and Wife—Domestic Relations—Subsistence of Wife—Orders 
—Judgments—Modification of Orders—Statutes—Where, within the exercise of 
his sound discretion, the Superior Court judge, having jurisdiction, has allowed 
the wife a reasonable subsistence, attorney’s fees, ete., in her proceedings under 
the provisions of C.S. 1667, the order of allowance may be thereafter modified or 
vacated as the statute provides, upon application to the proper jurisdiction for 
the circumstances to be inquired into and the merits of the case determined. /bid. 

5. Husband and Wife-—Domestic Relations—Subsistence of Wife—Alimony 
—Divorce—Statutes—While as to technical alimony the ordinary rule is that the 
title to the property designated, to enforce the order of the court remains in the 
husband, and it will revert to bim upon reconciliation with or the death of the 
wife, this rule does not apply to an allowance for the reasonable support of the 
wife, ete., under the provisions of C.8. 1667; and the words used in the begin- 
ning of this section, “alimony without support,” will not be construed to give the 
words “reasonable support” for the wife, the meaning of technical alimony. Jbid. 


6. Same—Order Securing Alimony—Technical alimony is the allowance 
made to the wife in suits for divorce, and may be secured by a proportionate part 
of the husband’s estate judicially declared; or if he have no estate. it may be 
“made a personal charge against him,” and it materially differs from a reason- 
able subsistence, etc., allowable in the wife’s proceedings under the provisions of 
C.S. 1667, where a divoree is not contemplated, and where, in accordance with 
the statute, the order allowing her such subsistence may secure the same out of 
the husband’s estate. [bid. 


7. Same—Estate of Husband.—The husband’s estate, from which the court 
may secure its order allowing a reasonable subsistence, ete., to the wife in her 
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proceedings under the provisions of C.S. 1667, includes within its meaning income 
from permanent property, tangible or intangible, or from the husband’s earnings. 
Ibid. 

S. Husband and Wife—- Wife’s Subsistence — Esta'es—Contingencies—De- 
feasible Fec—Marriaye—Domestic Relations—Where the judge, in the proceed- 
ings of the wife for an allowance of a reasonable subsistence, has impressed a 
trust upon the husband’s land for the enforcement of the decree, the fact that in 
a part of the Jand he has only a defeasible fee, cannot prejudice him, and his 
exception on that ground cannot be sustained. Ibid. 

9 Husband and Wife—dAfarriage—Contracts—Services of Wife—Promise 
to Pay—Quantum Jlcruit—For the wife to recover for Sarvices rendered to her 
husband in his business, or outside of her domestic duties, while living together 
under the marital relation, there must be either an express or an implied promise 
on his part to pay for them; and the relationship of marriage, nothing else ap- 
pearing, hegatives an tmplied promise on his part to do so. Dorsett v. Dorsett, 
304. 


IDENTITY. 
See Arrest, 1. 
IMPEACHMENT. 
See Evidence, 17, 27. 
IMPLICATION. 


See Homicide, 1. 


IMPLIED WARRANTY. 
See Vendor and Purchaser, 1. 


IMPROVEMENTS. 
See Cities and Towns, 2. 
INADVERTENCE. 
See Instructions, 11. 
INCOMES. 


See Constitutional Law, 3. 


INDEBITATUS ASSUMPSIT. 
See Banks and Banking, 2. 
INDICTMENT. 


See Criminal Law, 10, 19; Intoxicating Liquors, 18; Larceny, 1; Receiving 
Stolen Goods, 1. 


INDORSEMENT. 
See Banks and Banking, 2, 


INFERIOR COURTS. 
See Constitutional Law, 19; Judgments, 18. 
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INJUNCTION. 


See Eminent Domain, 3, 12; Equity, 1; School Districts, 14; Taxation, 1. 

1. Injunction—Issues of Fact—Mortgages.——Where the purpose of the ac- 
tion is to enjoin the sale of lands under a deed in trust or mortgage, and upon 
the hearing before the judge, upon the injunctive remedy sought, the affidavits 
are conflicting upon the question at issue as to whether the mortgage debt had 
been paid, the injunction should be continued to the hearing to ascertain the 
facts involyed. Sanders v. Ins. Co., 66. 


2. Injunction — Corporations — Nonresidents—Undertakings—Contracts— 
Parties—Where, in an action against a contractor and subcontractor, it is ad- 
nitted that the latter 1s a nonresident corporation, and is about to remove the 
remainder of its property from the State, and it is alleged that it owes the plain- 
tiff in a certain sum, and it appears that the contractor has admitted service of 
summons and entered an appearance, and owes its codefendant money in a sum 
little more than the amount in suit, an order restraining the defendant contractor 
from paying over to its codefendant subcontractor, the moneys due it under the 
subcontract, is properly granted; and a provision in the order that the restrain- 
ing order should automatically cease upon the subcontractor giving a bond in a 
certain sum in lieu thereof, and that the plaintiff also give bond to assure the 
defendants’ costs and expenses was properly entered under the circumstances. 
Engstrum v. Gas Engine Co., 79. 


3. Injunction—Issues—Fraud—Trials—Where the plaintiff has sufficiently 
shown that he is entitled to the injunctive relief sought in the action, all collat- 
eral matters as to fraud, ete., are properly continued to be determined with the 
other issuable matters of fact at the trial. /bid. 


4. Injunction—Judgment—Pleadings—Issues of Fact—Questions for Jury 
—Trials—Upon the hearing by the judge upon the question of continuing a re- 
straining order to the hearing, the judge, upon proper findings, may dissolve the 
temporary order, but in doing so it is error for him to also determine an issue 
of fact, material to the rights of the parties, and which should be reserved for 
the jury to pass upon at the trial. Sutton v. Sutton, 128, 


a. Same— Deeds and Conveyances — Mental Capacity.—Upon the hearing 
by the judge of a motion to continue a preliminary restraining order to the 
hearing, the title to lands was made to depend, by the pleadings, upon the mental 
capacity of the grantor to make a valid deed to the locus in quo: Held, though 
the restraining order was properly dissolved under the facts appearing in this 
case, it was reversible error for the judge to incorporate in his order an adjudi- 
cation of title, as this involved an issue as to the fact for the jury to determine 
at the trial. fbid. 


6. Injunction — Issuable Matters—Fraud—Deceit—Where a permanent in- 
junction is the main relief sought in the action, and the pleadings and atlidavits 
disclose serious controverted questions of fact, tending to show deceit and fraud 
by which the plaintiff would be deprived of his right, were the restraining order 
dissolved, it should be ordered continued to the hearing so that the facts may be 
properly ascertained by the jury and the law applied. Proctor v. Fertilizer Works, 
1538. 


T. Same—Irreparable Loss—Where the plaintiff, applying for injunctive 
relief as the main remedy sought in his action, has shown probable cause, or it 
is made to appear that he will be able to make ont his case at the final hearing, 
or where the dissolution of the temporary restraining order would probably work 
him irreparable injury, it should be continued to the final hearing. Ibid. 


8. Same—Corporations—Bills and Notes—Banks and Banking—Certificates 
of Deposit—Where there is conflicting evidence, upon the hearing of an injunc- 
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tion, that a corporation has, by the fraudulent misrepresentations of its stock 
soliciting agent, obtained the note of the plaintiff, and the corporation has dis- 
counted it at a bank under agreement to let the money stay in the bank under a 
certificate of deposit; and in order to defeat the rights of the plaintiff the officers, 
without authority, have collusively transferred the certificate to a relative of the 
president, for the president’s personal benefit, the defendant’s claim as a bona 
jide holder for value raises a material issue of fact that the jury should determine 
upon the final hearing. Jbid. 


9. Sane—Fraudulent Holder of Certificate of Dcposit-—Where there is evi- 
dence, upon the hearing for a permanent injunction, that the stock soliciting 
agent of a corporation had procured the plaintiff’s note for the corporation by 
fraud, and it had discounted the note at a bank and held a certificate of deposit 
therefor; and in fraudulent collusion with the defendant had transferred to him 
the certificate of deposit for the personal benefit of the president of the corpora- 
tion; Held, the fraudulent transaction as to the note being traceable to the cer- 
tificate of deposit, the defendant may be restrained from collecting it from the 
bank. Ibid. 


10. Injunction—Equity—Elcctions.—The courts of equity are slow to en- 
join the holding of elections, and while they will not do so unless it is clear they 
are being illegally held, ordinarily the writ will issue to restrain the holding of 
an election where there is no authority for calling it and it will result in a 
waste of public funds. Grifith v. Board of Education, 408. 


11. Same— Remedy Unnecessary — Subject-matter.-- The appeal from an 
order dissolving a temporary injunction will be dismissed in the Supreme Court 
when it appears that an election against which this remedy has been sought, has 
not been held, and cannot be under the previous action of defendant board of 
education in calling it, and it appears there is presently nothing upon which it 
could operate. Ibid. 


12. Injunction — Mandatory Injunction — Equity. —'The characteristics be- 
tween the granting of a preventive and mandatory injunction do not now pre- 
dominate, each requiring the same exercise of caution by the courts as the other; 
and where the party seeking a mandatory injunction for the protection of ease- 
ments and property rights has not slept on his rights, and the rights asserted are 
clear and their violation palpable, the writ will generally be issued without ex- 
clusive regard to the final determination of the merits, and the defendant, upon 
the plaintifft’s success, compelled to undo what he has done. Woolen Mills v. 
Land. Co., 512. 

13. Same — Highways — Driveways—Easements—Fir'al Hearing—Issues.— 
There was evidence tending to show that defendant’s lard entirely surrounded 
the manufacturing plant of the plaintiff, except where it had access by a driveway 
to a public highway; and that the commissioners of the county having refused to 
construct the highway as the defendant desired, the defendant, through its agent, 
and in accordance with the agent's previously expressed <hreat, nevertheless so 
constructed the highway as to prevent plaintiff's ingress end egress to its plant 
by vehicles over its driveway; and with such rapidity as to prevent other relief 
than that by mandatory injunction which he seeks in his action; Held, upon the 
prima facie ease so established. the plaintiff is entitled =o the equitable relief 
sought, without regard to the final determination of the other facts in controversy 
as to plaintiff’s ultimate rights. Ibid. 

14. Injunction—Courts—Disecretion—Appeal and Errer—Continuance Pend- 
ing Appeal—Statutcs—Upon our recent statutes, the Superior Court Judge, in 
his discretion, may decide adversely to the plaintiff’s application, for an injune- 
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tion, and continue the restraining order pending appeal, on plaintiff’s giving ade- 
quate security. Sicdin v. Goodman, 531. 

15. Injunction—Issues of Fact—Questions for Jury—Tazration—State Tar 
Commission—Where it is in controversy upon the pleadings and affidavits 
whether the State Tax Commission has allowed a decrease in the value of prop- 
erty of a large manufacturing company, and the corporation has sought a per- 
manent injunction against the proper officers of the county from collecting this 
alleged excess, an issue of fact is raised for the determination of the jury. and 
it is error for the Superior Court judge to make permanent the temporary re- 
straining order theretofore issued; but upon the record of this appeal a new 
trial is not ordered, it appearing that the injunction must be dissolved on an- 
other ground. fg. Co. v. Conirs., S554. 


IN PARI MATERIA. 
See Statutes, 5. 


INSPECTION. 
See Contracts, 5; Employer and Employee, 10. 


INSTRUCTIONS. 


See Arrest, 2; Appeal and Error, 3, 7, 14, 39, 48, 48, 50, 53, 54, 57, 58; Rail- 
roads, 8; Criminal Law, 16, 17, 21; Seduction, 3; Contracts, 3; Vendor and Pur- 
chaser, 3; Intoxicating Liquor, 1, 18, 21; Carriers, 3; Murder, 1; Trials, 6; Neg- 
ligence, 6, 10, 18, 20; Courts, 5, 9; Contracts, 15, 26; Homicide, 1; Employer and 
Employee, 5, 7, 15, 16, 17; Evidence, 15, 28, 29; Fires, 1; Landlord and Tenant, 
1; Limitation of Actions, 2. 

1. Instructions—Evidence—-Questions for Jury—Trials—Deeds and Convey- 
ances—Descriptions—Title._-Where the plaintiff makes out a prima facie case of 
title by his chain of conveyances, and the defendant offers deeds and muniments 
tending to establish his superior or paramount title to the lands, and there is con- 
flicting evidence as to whether the defendant’s deeds cover the locus in quo, an 
instruction to the jury to find the issue for defendant if they believed the evi- 
dence is erroneous as invading the province of the jury to decide wpon whether 
the defendant's deeds covered the subject of the litigation. Jenkins v. Parker, 125. 

2. Imstructions—General Terms—lequests—Appeal and Hrror—Where the 
instructions of the trial judge in general terms correctly cover the evidence in the 
case, they will not be considered as erroneous as not being more specific in the 
absence of a proper special request for instructions thereon. Duguid v. Rasberry, 
184. 

3. Instructions — Contracts—Defenses—Cancellation—Appeal and Hrror.— 
Where there is conflicting evidence as to whether the contract sued on had been 
canceled by the parties, and the answer to this issue is controlling, it is not re- 
versible error for the court to omit to state all the contentions of the parties or 
to charge as to the law on every possible phase of the evidence, unless in apt time 
so requested to do under the rules: Held, in this case a request of plaintiff to 
answer the issue “No” if the defendant had breached his contraet on or before a 
certain date was properly refused. Bowman v. Development Co., 249. 

4, Instructions—Presumptions—Appeal and Error—lIt will be presumed, 
on appeal, that the jury have given the charge of the court a fair and reasonable 
construction, and a charge upon any phase of the case must be examined with its 
own context, and that of the entire charge, so as to disclose its real meaning and 
import. Sutton v. Melton, 370. 
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o. Instructions—Contracts—Breach—Damages—Burden of Proof.— Where 
there is allegation and evidence of damage to the plaintiff’s land and to his crop 
for the wrongful closing of his ingress and egress to and from his land by the 
defendant, the burden of proof as to the amount of compensatory damages is 
upon the plaintiff, though he may be entitled to recover nominal damages for a 
technical breach of contract, ete., and it is required of the trial judge to charge 
the law relating to the evidence in the case with clearness and certainty, so that 
the jury will not be confused or misled, either as to the measure of damages or 
the burden of proof. Berry v. Lumber Co., 385. 

6. Instructions — Negligence — Carriers—Railroads-—Personal Injury.—The 
instructions as to the measure of damages to be awarded to an employee who re- 
ceived a personal injury caused by the negligence of his employer, a railroad com- 
pany, are, in this case: Held correct under the ruling aporoved in R. R. v. Tiigh- 
man, 237 U.S. 499; R. R. v. Earnest, 229 US. 114. Bass v. R. R. 445. 


7. Instructions—Appeal and Error— Where the plaintiff seeks to recover 
damages for an alleged negligent personal injury on a trial involving contributory 
negligence and proximate cause, the use of the words ‘contributory negligence” 
in defining proximate cause in the judge’s charge, will not be held for reversible 
error, when from the other parts of the charge a jury of intelligent men must 
have clearly understood the principle upon which they were being instructed. 
Gaither v. Clement, 451. 


8. Instructions — Construed as a Whole — Appeal and Error — Proximate 
Cause—Contentions—Where the trial judge has correctly charged the jury as to 
the elements they should consider in the amount of damages recoverable for a 
personal injury, his failure to have specifically instructed them that such must 
be the immediate and necessary consequences of the injury is not reversible er- 
ror, when from the statement of the contention of the parties and the other rel- 
evant parts of the charge the jury must have understood the principle of law ap- 
plicable. Ledford v. Lumber Co., 614. 


9% Instructions—lLrroneous in Part-—Where a part of a requested instruc- 
tion consists of an abstract proposition of law inapplicable to the evidence, its 
refusal is not error, though it may have been correct tn its other parts. S. v. 
Kincaid, 710. 


10. Instructions—Requests for Instructions—A correct prayer for instruc- 
tion is not required to be given to the jury in its identical words, and no error 
is committed by the trial judge if the matter or principle embraced therein is 
correctly and amply presented. Jbid. 


11. Instructions — Contentions — Inadvertence-—Where it is unmistakably 
plain that the court was stating the contentions of the party in his instructions, 
his mere inadvertence in referring to “the instructions cf the court” will not be 
held for reversible error, either as an expression of opinion or a direction of the 
verdict. [bid. 


12. Instructions—Evidence—E«grpression of Opinion--Statutes.—Where there 
is evidence of conspiracy of the two defendants on trial for murder, with that of 
deceased’s dying declaration, “Bors, you have killed me,” a requested instruction 
that the declarations raised a doubt as to which one had struck the fatal blow, 
and that both defendants should be acquitted if the jury should be in doubt, is 
an expression of opinion upon the evidence, forbidden by the statute, especially 
when it has been admitted that a certain one of them had done so. S. v. Brinkley, 
721. 


13. Instructions—Contentions—Appeal and Error—-Harmless Error,— The 
judge in his charge to the jury is not required to recite i detail all of the prolix 
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testimony of the witnesses in stating the contentions of the parties, and his 
charge will not be held for error if he substantially submits them without unduly 
stressing those of one of them, and is not otherwise prejudicial to the appellant. 
Ibid. 

14. Instructions — Verdict Directing — Criminal Law—Appeal and Error— 
Prejudicial Error—Except in instances of admissions or evidence requiring ex- 
planation or reply of defendant, the burden of showing guilt beyond a reasonable 
doubt is upon the State, and it is reversible error for the judge to instruct the 
jury, against the presumption of defendant’s innocence, that should they “believe 
the evidence,” though all for the State, to find the defendant guilty of the offense 
charged. The language of the charge is again disapproved. S. v. Singleton, 738. 

15. Instructions—Courts—Eapression of Opinion—Statutes—Where the jury 
has failed to that time to agree upon a verdict in a criminal action, an instruc- 
tion by the judge that in effect it was a matter of indifference to him, but it was 
their duty to agree if they could do so without violence to their consciences; that 
they must find for conviction beyond a reasonable doubt, uninfluenced by prej- 
udices, etc., is held not to be an expression of opinion by the judge upon the evi- 
dence, contrary to the statute. C.S. 564. 8S. v. Pugh, 800. 

16. Instructions---Correct as a Whole—Appeal and Error—Criminal Law— 
Reasonable Doubt—-A part of a charge on a trial for a homicide is not erron- 
eous upon the principle of a reasonable doubt when, if taken in connection with 
what follows, the charge correctly states the law. S. v. Hall, 807. 


INSURANCE. 


See Damages, 1; Beneficial Associations, 1; Issues, 2. 

1. Insurance, Life—Days of Grace—Premium—Time of Payment—Forfei- 
ture—-Waiver.—The time limited by a contract of life insurance for the payment 
of premiums to avoid a forfeiture is for the benefit of the insurer, which it may 
waive by its acts and conduct. Paul v. Ins. Co., 159. 

2. Same—EHvidence.—The days of grace for payment of a life insurance 
premium were out on 3 August. On 27 July preceding, insurer wrote calling at- 
tention te the forfeiture, and offering to make helpful suggestions for payment. 
Insured’s immediate reply offering premium note was received by insurer on 2 
August, and on the same day it wrote enclosing its form note for a part of the 
premium and requesting a cash payment for the balance, evidently too late for 
a compliance by due course of mail by 38 August, which was received by the in- 
sured on 6 August, and on the following day he signed and mailed the note and 
his check for the cash balance; 10 August the insurer wrote declining acceptance, 
and insisted on the forfeiture. On the day following the insured died of sudden 
illness, and the beneficiary instituted this action on the policy: Held, the evi- 
dence raised a reasonable inference of the defendant’s waiver of the strict time 
limit for payment, and that the insured acted with reasonable promptness, suffi- 
cient for the determination of the jury, and an instruction directing a verdiet for 
defendant constituted reversible error. Jbid. 


INTENT. 


See Deeds and Conveyances, 1, 5, 17; Constitutional Law, 7; Parent and 
Child, 2; Statutes, 2; Negligence, 8; Contracts, 9, 23; Criminal Law, 7; Homicide, 
3, 10. 


INTEREST. 


See Contracts, 10; Executors and Administrators, 12; Roads and Highways, 
3; Judgments, 5; Evidence, 23; Habeas Corpus, 3. 
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INTOXICATING LIQUORS. 


See Criminal Law, 8, 9, 10; Judgments, 11, 14. 

1, Intoxvicating Liquor—Spirituous Liquor—Assisting in Manufacture—In- 
structions—Appeal and Error-—In an action for the unlawful manufacture of 
spirituous and intoxicating liquor, an instruction of the court, considered in its 
entirety and with reference to the evidence, that put the burden on the State to 
prove defendant’s guilt beyond a reasonable doubt, and in effect to find him guilty 
if he took part in the manufacture, though he had not alone produced the com- 
pleted product, is not reversible error. S. v. Baldwin, 682: 

2. Intoxicating Liquor — Spirituous Liquor — Possession — Evidence—Pre- 
sumption—Wearrant—Search and Seizure-—The defendant was seen entering with 
a suit-case into a house of another by the officers, and -apon their following him, 
he endeavored unsuccessfully to escape by the back door, and when the suit-case 
was opened, it was found to contain eight quarts of liquor that smelled like 
brandy: Held, the seizure of the liquor under the circumstances did not require 
a search warrant. S. v. Simmons, 684. 


3. Same — Unlawful Transportation. — Where the defendant has been ar- 
rested and eight quarts of spirituous liquor found in a suit-case he was carrying 
into the house of another, its possession is prima facie case of the unlawful pur- 
pose of sale, sufficient to convict him thereof; and, also, for unlawfully trans- 
porting the same. C.S. 8879, Ibid. 

4, Intoricating Liquor—Spirituous Liquor—Seizure—Unlawful Possession 
Evidence.—Where the prima facie case of unlawful sale of spirituous liquor arises 
from the possession, its capture by the officers is not illegal, and its being given to 
the jury for them to taste and smell, in corroboration of the other evidence, is not 
erroneous; and the liquor being the corpus delicti, such evidence would be com- 
petent had it been unlawfully seized, or in the illegal ossession of the officers. 
Ibid. 

0. Intoxicating Liquor—Spirituous Liquor—Arrest—Warrant—State Stat- 
utes—Federal Statutes.—A national prohibition officer, in making an arrest, is 
confined to the authority given him by the Federal statutes, and no additional 
power to make an arrest without a warrant can be conferred by our State 
statute, C.S. 4544, providing that a sheriff, ete., entrusted with the care and 
preservation of the peace, may arrest without warrant whenever they know, or 
have reasonable ground to believe, that a felony has been committed, etc. S. wv. 
Burnett, T08. 


6. Same—Manufacture—Distillation—-Misdemeanor—Acts in Presence of 
Officer—-Criminal Lai.— The authority of a Federal prohibition officer to make 
an arrest is confined to the provisions of the National Prohibition Act, where- 
under the unlawful distillation of spirits for the first offense is only a misde- 
meanor, and the authority to make arrest specifically referred to another Federal 
statute providing the same powers and protection, in making arrests, as that 
formerly conferred upon such officers for the enforcemet of existing laws relat- 
ing to the manufacture and sale of liquor under the laws of the United States, 
which permit an arrest without a warrant only when the person or persons 
charged are found by them in “the act of operating an illicit distillery.” Ibid. 


7. Samce—Felony.—A national prohibition officer was not charged with the 
duty of enforcing the Federal Lever Act, with reference to the manufacture or 
sale of spirituous liquor, making the offense a felony, nor clothed with the powers 
incident to such enforcement, before it was repealed. Ibid. 

8. Same—Rules of Revenue Department—Courts—Judicial Notice. — The 
rules and regulations of the Internal Revenue Department. when approved by 
the Secretary of the Treasury, and not unreasonable or in conflict with the stat- 
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utes appertaining to the subject, are considered binding, and may be taken note 
of by the court, and thereunder a national prohibition officer is unauthorized to 
arrest without a warrant the person charged with unlawful distillery when such 
person was not therein engaged at the time of the arrest. bid. 





9. Intoricating Liquors — Spirituous Liquors -- Arrest — Warrants —State 
Statutes—Federal Statutes—Courts—Jurisdiction.—_C.S. 4544, authorizing an ar- 
rest of the offender against the law applies only to peace officers of the State, and 
in the enforcement of the State law, and does not affect the conduct or powers 
of Federal officers unless the principles therein are extended to such officers by 
a Federal statute, when in the enforcement of a valid Federal law. Ibid. 


10. Same-—United States Marshal—Federal Prohibition Officers.—The eftect 
and purpose of Revised Statutes U. S. sec. 788, are restricted to United States 
marshals and their deputies, and do not extend to national prohibition agents 
to arrest without warrants in the enforcement of the National Prohibition Act. 
Ibid. 


11. Same — Felonies — Arrest by Private Persons.—A Federal prohibition 
officer, acting under the National Prohibition Act, can derive no further author- 
itv to arrest an offender without a warrant than the Federal statute itself pro- 
vides; and no further power can be acquired by him by virtue of our State stat- 
ute, C.S. 4548, permitting such to be done by a private person, in case of felony. 
such as murder, rape, and the like, when the unlawful act has been committed in 
his presence. J[bid. 











12. Intoricating Liquor—Npirituous Liquor—Evidence—Nonsuit—T rials — 
Iividence upon the trial for the unlawful and willful manufacture of whiskey 
and for aiding, assisting and abetting parties in the said manufacture, that when 
the officers, upon information received, raided the still there were several partic- 
ipants there who ran away, unidentified. but one of them dodged and ran back 
across a ditch and into a pond, making tracks in the mud, apparently those of 
tennis shoes, and that later in the night the defendant was met by the officers in 
a road near his home with his clothes wet and wearing wet tennis shoes, and 
having a “testing vial’ of the whiskey, ete., is sufficient to sustain a verdict of 
conviction. C.S. 3409. S. v. Smith, 725. 


13. Same —The rejection of evidence as to the quantity of cotton or corn 
the defendant, tried for the unlawful manufacture of liquor, ete., C.S. 38409, had 
raised on his farm that year, is of irrelevant testimony, and its exclusion not er- 
roneous, ibid. 








14. Intoxicating Liquor — Spirituous Liquor — Manufacture — Aiding and 
A betting—V erdict—Judgment.—-The appellant, convicted on his trial of aiding 
or abetting in the manufacture of whiskey on one count of the indictment, C.S. 
3409, may not complain because he was tried on another count of the same bill 
for the unlawful manufacture of liquor and acquitted, there being sufficient evi- 
dence to sustain a conviction on each one. Ibid. 


15. Intoxvicating Liquor — Spirituous Liquor — Manufacture — Aiding and 
Abetting—Criminal Law—Punishment.—The first conviction of manufacturing or 
aiding and abetting in the manufacture of spirituous, ete., liquors, is a misde- 
meanor, and the second is a felony, C.S. 3409; and where the indictment does not 
charge a previous conviction it will be presumed that the defendant has not here- 
tofore been convicted of the offense charged. C.S. 4617. 8S. v. Clark, 133. 


16. Intoxicating Liquor-—Spirituous Liquor—Aiding and Abetting—Manu- 
facturing—tThe defendant, guilty of aiding and abetting the unlawful manufac- 
ture of liquor, is equally guilty with those who actually operated the still. féid, 
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17. Intowvicating Liquor — Spirituous Liquor—Manufacturing—Aiding and 
Abetting—Evidence—V erdict.— While a verdict in a criminal action cannot rest 
upon mere suspicion, or conjecture, or speculation, and ‘egal evidence of every 
material fact necessary to support the indictment is required, such evidence not 
held insufficient, as a matter of law, where the substance of the offense is proved, 
and the evidence on the whole is such as may lead reasona)le minds, acting within 
the limitation prescribed by the rules of law to different zonclusions, Ibid. 

18. Intoxicating Liquor—Spirituous Liguor—Indictment—Several Counts— 
Instruction-—Burden of Proof—Where the defendant is or. trial under two counts 
of an indictment, one for having whiskey in his possession for the purpose of sale, 
and the other that he had received more than one quart of it within fifteen con- 
secutive days, evidence that he denied ownership of the whiskey, more than two 
quarts and less than one gallon, which was hidden in his barn, and found by the 
officer only after a careful search, with the other evidence of empty jugs in his 
home smelling of whiskey, is held sufficient to sustain a general verdict of guilty 
upon the open question of fact as to defendant’s guilt, wader a charge that the 
State was required to satisfy the jury thereof beyond a reasonable doubt. S. «. 
Alston, 735. 


19. Same—General Verdict.—-Where the defendant is tried for the violation 
of the prohibition law under several counts in the indictment, a general verdict 
of guilty will be sustained, if the conviction was valid as tc any one of them. Jbid. 

20. Intovicating Liguor—Spirituous Liquor—Receipt of More Than One 
Quart—Evidence—Questions for Jury—Trials—Where a jug containing two 
quarts of whiskey was found by the officer making the arrest carefully hidden in 
the defendant’s barn, the jury may infer, and find for their verdict, that he had 
received at one time more than one quart of intoxicating liquor, within the time 
prohibited by the statute. Ibid. 


21. Same — Instructions—Possession—Presumptions--Appeal and Error— 
Where there is evidence on the trial tending to show that the defendant had 
carefully concealed in his barn more than two quarts of whiskey, the ownership 
of which he denied, and an empty jug smelling of whiskey was found in his 
hands in his dwelling by the officer making the arrest, a charge of the court that 
places the burden of showing guilt of the defendant beyond a reasonable doubt 
upon the State, and emphasizes the position of the defendant that there is no pre- 
sumption thereof from the possession of less than one gallon, but leaves it an 
open question for the jury, is not error. Ibid, 


22. Intovicating Liquor — Spirituous Liquor — Manufacture — Evidence — 
Character—Alibi—Evidence tending to show that upon raiding a whiskey still 
the officers of the law saw at a distance a small white man and a negro operat- 
ing it, who fled at their approach, the white man about the size of the defen- 
dant, leaving his coat, in which was found a picture of <. woman acknowledged 
by the defendant to be his wife. with certain letters frcm her and a Virginia 
lawyer in regard to an indictment: Held, competent for the solicitor to question 
the defendant on the stand as to his having abandoned his wife, and as to the 
indictment in Virginia, as tending to impeach his character and shake his denial 
of being at the still, and as to his attempt to prove an alibi. S. v. Evans, TAd8. 


23. Intowxicating Liquor — Spirituous Liquor—Unlawful Sales—Evidence— 
Open Questions for Jury—Possession—Prima Facie Case.—Upon the trial of de- 
fendant for having the unlawful possession of liquor for the illegal purpose of 
sale, there was evidence that the defendant had one-half’ gallon thereof in his 
automobile at the time of his arrest thereat, in two one-quart flasks, and declared 
that one of them was for himself and the other for a person whom he would not 
name, and that a search of his house at a previous time did not result in finding 
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liquor therein, but in finding a place where a still had been operated about 150 
yards distant. There was also evidence that at the time of the arrest the defen- 
dant declared it was not the first time he had had liquor, and that it would not be 
the last, and threatened injury to any one who had informed on him: Held, no 
prima facie case had been made out under the statute, but that all the evidence, 
when properly considered, was sufficient for an inference that he had the liquor, 
one quart at least, for the purpose of an illegal sale, upon which the jury could 
render a verdict of guilty, as upon an open question of fact. S. v. Sheffield, 788. 

24. Intoxicating Liquor — Spirituous Liquor — Unlawful Sales—Acting for 
Another.—One who participates in effecting the sale of liquor from one person to 
another is equally guilty of the unlawful sale therecf as the one for whom he was 
acting. Ibid. 

25. Intoxicating Liquor—Spirituous Liquor--Evidence—V erdict—Motions— 
Nonsuit—Trials —Held, the evidence in this case of the close relation and con- 
duct of the two defendants indicted for violating the prohibition law, the loca- 
tion of the still on the land of B. and with pathway to his house, his furnishing 
the wood for the still, found by the officers fired and surrounded with material 
for the distillation of liquor, and the acts and conduct of S. in relationship to 
the unlawful act, is upon defendants’ motion to nonsuit, sufficient to sustain a 
verdict of conviction against B. of “guilty of permitting a distillery to be erected 
on his premises and manufacturing liquor,” and against 8., of “guilty of manufac- 
turing liquor.” S. v. Brown, T89. 


INTOXICATION. 
See Evidence, 25; Automobiles, 6; Homicide, 19, 20. 


ISSUES. 


See Appeal and Error, 1, 4, 27; Instructions, 1, 3, 4, 6, 18, 15; Exeeutors and 
Administrators, 9; Sheriffs, 5; Constitutional Law, 12; Trespass, 2; Trials, 3. 

1. Jssues—Appeal and Frror.—tissnes are sufficient which present every 
phase of the questions in controversy, Powell v. Lumber Co., 168 N.C. 632, cited 
and applied. Lane v. Engineering Co,, 307. 

2. Issues—Pleadings—Insurance—Good Heailth—_Where it is alleged in de- 
fense to an action to recover of a fraternal order the amount due the beneficiary 
as a funeral benefit, that at the time of the enrollment of the deceased his health 
was bad as to certain particulars, which avoided the policy, it is not error for the 
trial judge to confine the inquiry to the particulars alleged in the answer, and re- 
fuse to submit one tendered by the defendant as to the general sound bodily 
health of the deceased at that time. Hvans v. Junior Order, 359. 


JUDGES. 


See Constitutional Law, 4; Trials, 8; Appeal and Error, 26, 54. 


JUDGMENTS. 


See Appeal and Error, 4, 10, 26, 59, 60; Deeds and Conveyances, 11; Trusts, 
4; Estates, 9; Husband and Wife, 4; Injunction, 4; Carriers, 15; Contracts, 13; 
Partition, 2; Criminal Law, 8; Pleadings, 5; Attachment, 4; Covenants, 3; Courts, 
18; Intoxicating Liquor, 14; Sheriffs, 5. 

1. Judgments—Statutes—Carriers of Goods—Railroads—Actions—Consign- 
or and Consignee—Director General—Parties.—Where the consignor brings ac- 
tion against the consignee for the purchase price of a shipment by common ecar- 
rier, while the railroad was under control of the Federal Director, and the de- 
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fense is that it had not been delivered, it was proper to make the Director General 
a party to the action; and in case the shipment had been lost through the car- 
rier’s default, a judgment against the carrier is the proper one. C.8. 602. Mfg. Co. 
uv. Tucker, 808. 

2. Judgment—Demurrer—Pleadings—Estoppel.—A. judgment for defendant 
upon his general demurrer to the pleadings, not appealed from, is an estoppel as 
to the cause of action set up in the pleadings, and as eflective as if the issuable 
matters arising from the pleadings had been established by verdict. Swain v. 
Goodman, 581. 

3. Same — Mortgages — Sales — Purchase by Mortgagee—Parol Promise— 
Statute of Frauds——Semble, a judgment in a former action brought for the al- 
leged unlawful acquisition of the mortgaged premises by the mortgagee, under 
the power of sale, estops the mortgagor in his subsequent action upon an alleged 
promise of the mortgagee to sell so much of the lands as necessary to satisfy the 
mortgage and reconvey the remaining part to the mortgagor: Held, the former 
judgment is an estoppel of all matters therein issuable, and a parol agreement 
to thus satisfy the mortgage debt is void within the intent and meaning of the 
statute of frauds. Jbid. 


4, Judgments —— Motion to Set Aside—Proof—Attachment—Principal and 
Surety.— Where an attachment bond has been given and acted upon in an action 
for debt, and judgment by default final has been entered against the principal 
and his surety, the surety proceeding alone to set aside the judgment must show, 
by his evidence or in some recognized way outside of the averments of his own un- 
sworn statement, the ground upon which he relies, or his motion will be denied. 
Thompson v. Dillingham, 566. 

o wsudgments — Interest of Court—Voidable Judgments—Waiver—Clerks 
of Court—Principal and Surety—Surety’s Motion to Set Aside—A judgment by 
default final entered by the clerk of the court is not void because of interest, but 
yoidable only, not being in violation of a statute bearing directly on the question, 
and objection on that ground may be waived by the parties; and while the judg- 
ment stands unassailed and nnexcepted to by the principal defendants, or by any 
other directly representing them, it is not open for a surety on an attachment 
bond given in the case to maintain an objection for his own benefit, and he must 
conform to his obligation according to its tenor, Connelly v. White, 105 N.C. 65, 
cited and distinguished. Jbid. 

6. Judgments — Arrest of Judqment—Criminal Law—Homicide—Verdict— 
Appeal and Error—Where there is evidence tending to show that on the trial 
for homicide the two defendants acted together, as a par: of a common purpose, 
in killing a sheriff and one of his posse in making an arrest, an instruction that 
if one of them should be found guilty of manslaughter, the other should be ac- 
quitted, is erroneous; and where the judge upon the mistaken application of this 
principle. arrests the judgment as to one upon a verdict cf guiltv as to both, the 
case will be remanded on appeal that a judgment against both may be entered 
upon the verdict. S. v. Hall, SOS. 

t Judgment—Arrest of Judgment—Verdict—Appeal and Error—Procedure. 
-——-Where, after verdict in a criminal action, the trial juclge has erroneously ar- 
rested the judgment and discharged the defendant, on appeal the judgment in ar- 
rest Will be set aside and a writ will be ordered to issue from the Superior Court 
that the defendant be brought before the next term thereof for sentence upon the 
verdict. The procedure as to the defendant’s rearrest and right of bail is given in 
such cases, Ibid. 

8. Judgments, suspended — Sentence —- Criminal Law — Inquiry—Courts— 
Jurisdiction—It is within the power of the court having jurisdiction of a crim- 
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inal action to suspend judgment on verdicts of conviction for determinate periods 
and for a reasonable length of time, conditioned on good behavior, and the court 
so acting may in its sound discretion conclusively determine from time to time 
whether the conditions have been violated, except where the instance being in- 
quired into has been determined for the defendant by the jury, or other competent 
tribunal having jurisdiction of the criminal offense which is the sole basis of the 
present inquiry, in which event the result of the former action will be controlling. 
S. v. Hardin, 815. 

9, Judgments, Suspended —“Good Behavior’ — Criminal Law.—-Where the 
court, within the proper exercise of its authority, has suspended judgment upon 
conviction of the defendant in a criminal action, the term “good behavior” signi- 
fies that his conduct will be such as the law authorizes, in contradistinction to 
bad behavior punishable by the law. Ibid. 

10. Judgments, Suspended—Investigation—Findings.—-In order for the court. 
having jurisdiction to impose a valid sentence upon a suspended judgment in & 
criminal action, it must be properly established by pertinent testimony that the 
eonditions upon which the judgment had been suspended had been broken by the 
defendant, Ibid. 

11. Same—Ultimate Facts-—Iintozvicating Liquors—Spirituous Liquors—Stat- 
utes.—Findings of the trial judge, in imposing a sentence on the defendant under 
a suspended judgment, that the defendant had manufactured and had in his 
possession 150 gallons of wine, and had bought grapes therefor in another county, 
and persons had been seen coming from his place intoxicated, are insufficient for 
the imposition of the sentence, the manufacture of wine from grapes not being 
prohibited by the State law (C.S. 3867), and the mcre possession, unless for the 
purpose of sale, being lawful. Nor is it prima facie evidence of guilt if the wine 
had been manufactured from grapes grown on the owner’s premises. C.S. 8379. 
Ibid. 

12. Same—Inferences.—The findings of the trial judge on imposing a sen- 
tence under a suspended judgment in a criminal action are insufficient where they 
only permit the inference of a breach of the condition, and do not find the ulti- 
mate fact of guilt in infringing the criminal laws of the State. Jbid. 


18. Judgments, Suspended — Investigation —Courts—J urisdiction—Inferior 
Courts—The judge of the Superior Court having jurisdiction is not concluded 
in determining whether the defendant has broken the condition annexed to a 
suspended judgment, and passing sentence thereunder, by a judgment of a re- 
eorder’s court not having jurisdiction, acquitting the defendant of the offense 
under investigation. Ibid. 


14. Judgments, Suspended—Sentence—Federal Law-~Findings—Inferences 
—Intoxicating Liquor—NSpirituous Liquors.—The XVIII Amendment to the Con- 
stitution of the United States, and Volstead Act designed to make it effective, 
does not condemn or make unlawful the manufacture of liquor for certain speci- 
fied purposes, or under certain conditions, and a finding of the judge of the Su- 
perior Court that the defendant, under a suspended judgment, had manufactured 
large quantities of wine, is not sufficient upon which he may pass the sentence, 
upon condition broken, the ultimate fact of guilt not having been found by him. 
S. v. Yates, ante, 753, concerning the exercise of the pardoning power yested by 
our Constitution in the Governor, cited and distinguished. Jbid. 





15. Same—Courts—J urisdiction._-The State courts have no jurisdiction over 
offenses arising exclusively under the XVIII Amendment to the Constitution of 
the United States and the Volstead Act passed for its enforcement; and where 
the State court has suspended judgment against the defendant conditioned on his 
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good behavior. this without more should be considered orly in connection with 
the State statutes on the subject of prohibition, that our courts have jurisdiction 
alone to enforce, and not with reference to the Federal law on the subject. bid. 

16. Judgments, Suspended — Sentence -— Collateral Agreement—Attorneys’ 
Fees—Doudble Punishment—A sentence imposed under a suspended judgment 
in a criminal action upon condition of good behavior broken, is not objectionable 
as double punishment for the same offense, by reason of the fact that the defen- 
dant had performed his agreement to reimburse the pvivate prosecutors for 
money they paid in attorneys’ fees in the action. Ibid, 


JUDGMENTS, SUSPENDED. 
See Judgments. 
JUDICIAL NOTICE. 
See Courts, 1; Payment, 1; Intoxicating Liquor, 8. 
JUDICIAL SALES. 
See Trusts, 2; Deeds and Conveyances, 16. 


JURISDICTION. 


See Eminent Domain, 8, 11, 14, 16; Habeas Corpus, 5; Courts, 2, 3, 9; Rail- 
roads, 5: Removal of Causes, 2, 83; Landlord and Tenant, 2; Contempt, 4; Guard- 
ian and Ward, 1; Constitutional Law, 18; Actions, 7; Intoxicating Liquors, 9; 
Judgments, 8, 18, 19. 


JURORS. 
See Jury. 


JURY. 


See Appeal and Error, 27, 57; Courts, 9; Homicide, 17; Removal of Causes, 5. 

1. Jurors — Qualification — Courts—Findings of Fact—Appeal and Error— 
Rape.—Where defendant, tried for rape, excepted to the :efusal of the judge to 
set aside the verdict of guilty because one of the jurors had expressed an opinion 
of the defendant’s guilt, the finding of the trial judge as a fact that he had taken 
part in arguments, in his presence, on the subject of capital punishment, but had 
not expressed or formed any opinion as to defendant’s guilt, but had only said 
that if the defendant were guilty he should be hung; and that the juror was 
qualified to hear the evidence and reach his conclusion thereon fairly and impar- 
tially, sustains his action on appeal in refusing the defendant’s motion. 8S. v. Mont- 
gomery, TH. 

2, Same—Court’s Discretion—Ifeld, on this appeal, the question of the 
qualification of a jury to sit upon the trial would have been a matter largely 
resting in the sound discretion of the trial judge, on arpellant’s motion to set 
aside the verdict for the juror’s former expression of bias against him, had the 
judge found the facts somewhat differently upon the question of the juror’s im- 
partiality. Lbid, 

3. Juror—Opinion—Impartial Trial—Courts—Diseretion—Appeal and Er- 
ror.—Where on the trial of a criminal case jurors on their voir dire have stated 
they had formed an opinion of the defendant’s guilt, but they could lay this aside, 
hear the evidence, the argument of counsel and the charge of the court, and ren- 
der a fair and impartial verdict according to the evidence, their serving on the 
jury is a matter within the discretion of the trial judge, and not reviewable on 
appeal. S. v. Winder, 776. 
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JUSTICES OF THE PEACE. 


See Public Officers, 1; Courts, 2, 6; Landlord and Tenant, 2; Deeds and Con- 
veyances, §. 


JUSTIFIABLE HOMICIDE. 
See Homicide, 6, 15. 


JUSTIFICATION. 
See Arrest, 2. 


JUVENILE COURTS. 
See Appeal and Error, 6. 


LACHES. 
See Appeal and Error, 46. 


LANDLORD AND TENANT. 


See Courts, 2; Criminal Law, 1. 

1. Landlord and Tenant — Possession by Tenant-—Hjectment—Title.—The 
tenant continuing in possession of the premises under a lease from the landlord 
may not deny the latter’s title, without first surrendering the possession, by 
setting up a superior outstanding title in himself, or in some third person; and 
the principle upon which the tenant may dispute the derivative title of one claim- 
ing under the landlord, does not arise upon this appeal. Hobby v. Freeman, 240. 


2. Same—Justices of the Peace—Jurisdiction—Eaceptions—Appeal and Er- 
ror—Objections and Exceptions-—Where the original jurisdiction of a justice of 
the peace, in a possessory action of ejectment, has not been excepted to in the 
tenant’s appeal, the question of title is not raised for adjudication in the Su- 
perior Court, or properly presented on the tenant’s appeal to the Supreme Court. 
Ibid. 


3. Landlord and Tenant—Leases—Acceptance of Rent—Forfeiture—EHlec- 
tion of Remedies—Waiver.—The application of the principle upon which the 
landlord, by accepting the rent after the lessee’s forfeiture of his rights under 
the terms of his lease, is a waiver of his right to terminate the lease, is upon 
the theory that the landlord has been put to a voluntary election between two 
opposing courses, and not when the lessee remains in possession of the leased 
premises by giving the bond for possession, in a summary action of ejectment. 
Winder v. Martin, 410. 

4, Same—Where the breach of the tenant of his contract of lease amounts 
to a forfeiture, and his landlord voluntarily accepts the rent accruing thereafter, 
his thus voluntarily accepting the rent will prevent him at a later time from in- 
sisting upon the forfeiture under the circumstances that would otherwise have 
avoided the lease. Zbid. 


5. Landlord and Tenant — Leases—Contracts—Covenant—Breach—V erdict 
—Abandonment of Contract—~Where the plaintiff, a lessee of defendant’s barber 
shop, equipment, ete., alleges a breach of contract by the defendant in failing to 
perform a covenant to furnish sufficient hot water for the purposes of his busi- 
ness, a yerdiet by the jury that defendant had breached his contract does not 
alone, or in the absence of a stipulation in the lease to that effect, justify the 
plaintiff in abandoning the leased premises during the period of the lease, and 
recover full damages caused by the defendant’s breach. Brewington v. Loughran, 
DOS. 
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6. Same—Notice to Landlord.—The lessee of a barber shop is not justified 
in abandoning the leased premises or in suing for full damages for the alleged 
breach of the lessor’s contract in failing to supply a sufficiency of hot water for 
his customers, unless otherwise stipulated in the contract, without putting the 
lessor in default by affording him a reasonable opportunity, after notice, to com- 
ply with the terms of his agreement. Instances in which the breach of a covenant 
of lease would make it impossible or impracticable for the tenant to remain, dis- 
tinguished. Ibid. 

7. Landlord and Tenant — Leases—Contracts—Damages—Trades—Breach 
—Profits Prevented—Speculative Damages.—The lessee of a barber shop brought 
action against his lessor to recover damages, alleging the latter’s breach of cov- 
enant in failing to supply a sufficiency of hot water for his customers: Held, the 
probable losses to his business on that account were too speculative or remote to 
be recoverable, and an instruction that the jury may consider this element of 
damages in their verdict constitutes reversible error. Ibid. 


8 Landlord and Tenant — Leases—Breach of OCovenant—Damages—Value 
of Lease.—Where the lessor’s breach of his covenants of lease amounts to an 
abandonment, justifying the lessor’s action for full damages, the rule applicable 
is that the amount recoverable must be such as would naturally or reasonably 
follow from the lessor’s breach, and were reasonably within the minds of the 
parties at the time the lease was executed; and where the gist of the action is 
the deprivation, in whole or in part, of the benefits of the lease, in the absence 
of any special circumstances brought home to the knowledge of the lessor, gen- 
erally the tenant is entitled, as the measure of his damages, to the difference 
between the rental value of the premises for the term, in the condition as con- 
tracted to be, and the value in their actual condition, having regard in proper 
instances for the particular use for which the tenant contracted. Ibid. 


9. Landlord and Tenant—Lease—Breach of Covenant—Damages—Duty of 
Lessee—Instructions.—While the lessee may recover such special or general 
damages, upon the breach by the lessor of his covenants of lease, when spe- 
cifically set forth and proven, as are directly and necessarily occasioned by the 
lessor’s wrongful act or default, and which were reasonably within the minds of 
the parties at the time of making the contract of lease, it is incumbent on the 
lessee, by the exercise of reasonable effort and care, to prevent such damages, 
and to the extent that he could reasonably have done so, he will not be permit- 
ted to recover; and where the evidence in the lessee’s action for damages pre- 
sents these principles, a charge, in general terms, that the plaintiff was entitled 
to a reasonable compensation, subject to the duty the law imposed upon him to 
mitigate the loss, is too indefinite, and constitutes reversible error. Ibid. 


LAND. 


See Contracts, 1; Dower, 1; Game, 8; Deeds and Conveyances, 6; Removal 
of Causes, 4; Courts, 4. 


LAPPAGE. 
See Boundaries, 38. 
LAPSE. 
See Wills, 5. 
LARCENY. 


See Criminal Law, 13, 20; Receiving Stolen Goods, 1. 
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1. Larceny—Indictment—Proof—Variance.—The charge in the indictment 
was for the larceny of a diamond. The proof that it was a large diamond set in 
the center of a brooch surrounded by pearls and small diamonds, is not a fatal 
variation between the charge and proof. S. v. Hauser, 769. 

2. Same—Husband and Wife—Constitutional Law.—Where the indictment 
charges larceny of a diamond as from the husband, when it was in fact the prop- 
erty of his wife, and they were living together as husband and wife, and he had 
charge of her affairs and of the property in the house, he has such special prop- 
erty in the article stolen as will sustain a conviction, notwithstanding the Consti- 
tution recognizes the wife’s right in her individual property. Ibid. 

LEASES. 

See Cities and Towns, 6, 7; Courts, 1; Game, 8; Landlord and Tenant, 3, 
Dy. te. Oy- as 

1. Leases—Contracts—Abandonment.—-In the absence of provisions in the 
lease, the degree of dereliction or default on the part of the landlord that will 
justify the tenant in abandoning the leased premises and absolve him from pay- 
ing the rent, and justify him in suing for full damages, is a question that must 
be determined by the facts and circumstances of each case; but the ordinary 
rule applicable is that a contract is considered to remain in force until it is 
rescinded by mutual consent, or until the opposite party does some act incon- 
sistent with the obligations imposed on him by the contract, that amounts to an 
abandonment of it on his part. Brewington v. Loughran, 559. 

LEGISLATION. 


See Roads and Highways, 1; Statutes; Taxation, 1. 
LEGISLATIVE POWERS. 
See Contempt, 3. 
LESSOR AND LESSEE. 
See Cities and Towns, 7. 


LETTERS. 
See Game, 7; Evidence, 14. 
LEVY. 
See Attachments, 3. 
LEX FORI. 
See Pleadings, 1. 
LIABILITY. 
See Cities and Towns, 6; Carriers, 9. 
LIBEL. 


See Evidence, 14. 

1. Libel—Slander—Actionable Per Se—Damages.—Everything printed or 
written which reflects on the character of another and is published without law- 
ful justification or excuse, is a libel, whatever the intention of the writer may 
have been, and many charges which if merely spoken of another would not be 
actionable without proof of special damages may be libelous per se when written 
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LIBEL—Continued. 


or printed and published, although such charges may not impute the commission 
of a crime. Hedgepeth v. Coleman, 309. 

2, Libel — Communications — Third Persons — Actions—Damages—Causal 
Connection—While the defamatory words of a libelous letter must be com- 
municated to another than the one to whom the defamatory words were written, 
to be actionable, it is sufficient if the defendant had communicated them to only 
one other person, or if, under the circumstances and the existing conditions, the 
defendant must have intended, or had reason to suppose, that the person ad- 
dressed would do so, and the damage complained of was occasioned by the act, in 
the relation of effect and cause. Ibid. 

38. Sanic—Minors—Duress.—Where a libelous letter is addressed to a boy 
of between fourteen and fifteen years of age, it may operate so powerfully upon 
his immature mind as to amount to a coercion, and his communicating it to his 
near relation under such circumstances need not be conclusively considered as 
his voluntary act. Ibid. 

4, Same—Parent and Child—Questions for Jury—Trials—In an action for 
libel. where the evidence tends to show that the defendant was responsible for a 
libelious letter to a boy between fourteen and fifteen years of age, charging him, 
without legal excuse, of larceny, and threatening prosecution and imprisonment 
if he did not return the stolen goods, and had good rezson to believe that the 
boy would naturally show the letter to others through fear or for counsel and 
advice, it raised a question for the jury to determine whether the defendant must 
have foreseen the exposure of the letter as the natural and probable result of the 
libel. Zbid. 





LICENSES. 
See Evidence, 19. 


LIENS. 


See Cities and Towns, 7, 8; Attachment, 2. 

1. Liens — Artisans — Common Law--Statutes—Police Powers.—C.S8. 2485, 
is within the police power of the State and in addition to the common-law lien 
given artisans on personal property repaired by them, while in their possession, 
for the reasonable value of the repairs, provides for its enforcement by fore- 
closure in accordance with its stated terms. Johnson v. Yates, 24. 

2, Same—Vendor and Purchaser—Contracts—M ortgages—PrioritiesC.S. 
24385, giving to artisans a Hen for the reasonable value of their work done on per- 
sonal property while retained in their possession, with a prescribed method of 
foreclosure for the enforcement of the lien, enters into every contract of sale of 
personal property, whether by chattel mortgage to secure the balance of the 
purchase price or other, made between the vendor and purchaser, and when en- 
forceable, is superior to the vendoy’s lien or that created by the mortgage. Ibid. 


3. Same-—Legal Possession—Rights Implied.—The requirement of C.S. 2435, 
that the lien in favor of the artisan making repairs on personal property shall 
attach under the provisions of the statute, only where made at the instance of 
the owner “or the legal possessor of the property,” includes within its terms all 
persons whose authorized possession is of such character as to make reasonable 
repairs necessary to the proper use of the property, and which were evidently in 
the contemplation of the parties. Ibid. 

4, Same—Automobiles-—Where the vendor of an automobile takes a pur- 
chase-money mortgage and transfers the possession to the vendee for an indefi- 
nite period, it is with the implied authority in the vendee that he may use the 


N.C. | ANALYTICAL INDEX. 983 





LIENS—Continued. 


machine and keep it in such reasonable and just repair as the use will require; 
and where, at his instance, a mechanic has repaired the same, his reasonable 
charge for such repairs creates a lien on the automobile, retained in his posses- 
sion, superior to that of the vendor’s mortgage. Ibid. 

5. Liens—Agricultural Liens—Priorities—Mortgages—Deeds in Trust.—An 
agricultural lien, given by C.S. 2480, for the purpose of enabling the cultivation 
of the soil to raise a crop, is preferred by the statute to all others, except those 
given the landlord or laborer under C.S. 2481, when it is in proper form and duly 
registered; and it is preferred to liens of other kinds existing by mortgage or 
deed in trust on the same crop, to the extent of the amount advanced thereunder. 
Williams v. Davis, 90, 


LIFE ESTATES. 
See Estates; Parent and Child, 3; Wills, 6. 


LIMITATIONS. 


See Municipal Corporations, 3. 


LIMITATION OF ACTIONS. 


See Executors and Administrators, 8, 10; Actions, 5; Pleadings, 2; Rail- 
roads, 6, 7; Actions, 4; Boundaries, 1, 3; Deeds and Conveyances, 7; Covenants, 5. 

1. Limitation of Actions—Title—Adverse Possession-—Color—Public Squares 
—Dedication—Acceptance—Statutes.—Where the owner of lands has platted 
them into streets and a public square, and sold them to various purchasers with 
reference thereto, who have made improvements on the lots so purchased, and 
there is evidence that the sale was made in anticipation of the location of a town 
which was soon thereafter built, and that it had accepted the dedication of the 
streets and public square so platted; and that the original owner subsequently 
had conveyed this open square to a railroad company which had continuously 
used it more than seven years for the purposes of a depot: Held, upon the ques- 
tion of the title of the railroad claimed by adverse possession under the color 
of its deed, it is reversible error for the judge to charge the jury that should the 
railroad company, the plaintiff in the action, have held adverse possession under 
known and visible lines and boundaries, under color, it would ripen its title, such 
being contrary to the provisions of Laws 1891, ch. 224 (C.S. 485). R. BR. v. Dunn, 
427, 

2. Same—Instructions—Appeal and Error.—An erroneous charge that the 
title to an open square, dedicated to and accepted by a town, would be acquired 
by seven years adverse possession under known and visible lines and boundaries, 
contrary to the provisions of our statute, C.S. 485, is not cured alone by a full 
and complete charge on the principles of an offer to dedicate and an acceptance 
of the square by the town. Ibid. 

3. Limitation of Actions—Afverse Possession—Husband and Wife—Where 
the husband owns or has title to the locus in quo, his living thereon with his wife 
is his sole possession in regard to the question of title ripened by adverse posses- 
sion, and the principle upon which it is regarded as that of his wife when she 
owned the title and he claims under a void deed from her, as decided in Korne- 
gay uv. Price, 178 N.C, 441, does not apply. Rutledge v. Iffg. Co., 480, 

4, Limitation of Actions—Contracts—Breach—Master and Servant—Em- 
ployer and Employee —Where an employee, injured while engaged in his duty to 
his employer, has compromised his claim for damages by going back to work in a 
crippled condition under an agreement that he should receive a living wage for 
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life sufficient for the support of himself and family, and upon breach of the em- 
ployer of this agreement, has been forced to seek employment elsewhere, the 
fact that he has done so, under the circumstances, will not avoid his recovery in 
his action upon the compromise agreement, and the statute of limitations will 
begin to run only from the time of defendant’s breach of the contract. Fisher v. 
Lumber Co., 486. 

5. Limitation of Actions—Pleadings—Burden of Proof—Where the three- 
year statute of limitation is pleaded in defense to an acticn for wrongful conver- 
sion of personal property, the burden of proof is on the plaintiff to show that the 
action was brought within the time allowed from the accrual of the cause, or 
that otherwise it was not barred. Rankin v. Oates, 517. 

6. Same — Statutes — New Action—Oosts—Condition. Precedent.—-The one- 
year period extended for the bringing of another action after nonsuit upon the 
same subject-matter, C.S. 415, is applicable only when the costs in the original 
action have been paid by the plaintiff before commencement of the new suit, un- 
less the original suit was brought in forma pauperis; and where the appropriate 
statute has been pleaded and its time expired both before the bringing of the 
new action and the payment of the cost in the original one, the second action is 
barred though commenced within the one-vear period, when the original case has 
not been brought in forma pauperis. Bradshaw v. Bank, 172 N.C. 682, cited and 
distinguished. Ibid. 


LOCAL LAWS. 
See Constitutional Law, 8, 19; Easements, 2. 


LOCATION. 
See School Districts, 15. 


MALICE. 
See Homicide, 11, 16. 


MANDATORY INJUNCTION. 
See Appeal and Error, 20; Injunction, 12. 


MANUFACTURE. 
See Intoxicating Liquors, 1, 6, 14, 15, 16, 17, 22. 


MANSLAUGHTER. 
See Automobiles, 5; Homicide, 7, 10. 


MARRIAGE. 


See Wills, 1; Husband and Wife, 8, 9. 


1. Marriage — Domestic Relations — Oontracts—Debts—Constitutional Law 
—Exremptions—Debtor and Creditor—The marriage relation, spoken of as a 
civil contract, is more than an ordinary business contract in that the marriage 
confers cerfain other privileges and imposes certain other duties upon the parties 
as between themselves and in their relation to society, among them being the hus- 
band’s duty to protect and provide for his wife; and this is more than a debt, in 
its ordinary sense, and not merely such an one as exists ir. the ordinary accepta- 
tion of the word, or within the contemplation of our Constitution, Art. X, secs. 
1 and 2, allowing to the creditor his homestead or personal property exemptions 
therefrom, Anderson v. Anderson, 140. 
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2. Same—Trusts.—Held, under the facts and circumstances of these pro- 
ceedings of the wife, under the provisions of C.S. 1667, for a reasonable support, 
ete., an order was proper that the husband convey certain of his lands in trust to 
secure the allowance made to the wife, or in default thereof, the lands should so 
be held by the trustee designated. Ibid. 


MASTER AND SERVANT. 


See Employer and Employee, 1, 3, 6, 8 10, 13, 16, 17; Railroads, 7; Negli- 
gence, 4, 15; Carriers, 17; Compromise and Settlement, 2; Contracts, 21; Fires, 
1; Limitation of Actions, 4. 


MEASURE OF DAMAGES. 
See Damages, 2. 
MENTAL CAPACITY. 


See Injunction, 5. 


MINORS. 
See Employer and Employee, 5; Libel, 3. 
MISDEMEANORS. 


See Municipal Corporations, 3; Intoxicating Liquors, 6; Criminal Law, 9. 
MISREPRESENTATIONS. 


See Carriers, 5. 


MISTAKE. 
See Carriers, 5. 
MONEY. 
See Carriers, 7. 
MORTGAGES. 


See Injunction, 1; Liens, 2, 4; Trusts, 2, 5; Judgments, 3; Deeds and Con- 
veyances, 14, 16. 

1. Mortgages—Title—Cancellation—Bills and Notes—Assignment—Statutes. 
—-Where a note, secured by a mortgage, is assigned and pledged as collateral by 
the mortgagee to his own note, without an assignment of the mortgage conveying 
title for the purpose of the security, but which was only left with the payee of 
his note, the legal title to the lands remains in the mortgagee, who alone is au- 
thorized to cancel the mortgage. C.S. 2594(1). Bank v. Sauls, 165. 


2. Same—Registration—N otice.—Where the lender of money accepts as col- 
lateral a note secured by mortgage, in order to protect himself he must have the 
legal title transferred and assigned to him by a proper conveyance for the pur- 
pose, and have it registered as notice against subsequent conveyances for value, 
ete.; otherwise, the assignments of the note can operate on the note alone. Ibid. 


3. Sane — Mortyages — Cancellation in Person—Exhibit of Instruments— 
Satisfaction.—Only the mortgagee is entitled to have his mortgage canceled on 
the book in the office of the register of deeds, either in person, C.S. 2594(1), or by 
the register of deeds upon the exhibition of the mortgage and note properly en- 
dorsed by him, C.S. 2594, subsecs, 2 and 3; and when the mortgagee cancels the 
instrument in person, under subsec. 1, it is a complete release and discharge of 
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the mortgage, subsec. 4, for in such case the statute does not require the exhibi- 
tion of the mortgage and the note it secures. /bid. 

4. Same—Collateral.—The legal title to mortgaged lands is conveyed by the 
instrument to the mortgagee, and remains in him until transferred or assigned, 
for the purpose of the security or the cancellation of the instrument, C.S. 2594; 
and where the mortgagor has afterwards conveyed the fee-simple title to an- 
other, and receives a mortgage back to secure a note for the balance of the pur- 
chase price of which the same mortgagee becomes the holder, his personal cancel- 
lation of the first mortgage, without producing it or the note it secures, is a com- 
plete discharge or release of the lien thereof, and where he borrows money after 
such cancellation, and hypothecates the note of the second mortgage as collateral 
to his own, the lender for the purposes of the security, acting in good faith, has a 
prior lien on the lands. Jbid. 

5). Mortgages — Deeds and Conveyances—Statutes—-Connor Act.—The Con- 
nor Act, requiring the registration of conveyances to give notice to subsequent 
purchasers, etc., includes mortgages within its terms. Jbid. 


MOTIONS. 
See Intoxicating Liquors, 25. 


MUNICIPAL CORPORATIONS. 


See Cities and Towns, 1, 6, 7, 8, 9; Constitutional Lew, 8; Eminent Domain, 
10, 18. 

1. Municipal Corporations—Citics and Towns—Gcvernment—Ns egligence— 
Damages.—A municipality, acting within the exercise of a purely governmental 
function, including generally all those existent or imposed upon them by law for 
the public benefit, is not Hable for the negligence of its agent or employee, un- 
less a right of action therein is given by statute. James «. Charlotte, 630. 

2. Same—Statute—Collecting Garbage—A city is in the exercise of a gov- 
ernmental duty in collecting garbage from the residence of its inhabitants under 
an ordinance passed in accordance with the provisions cf C.S. 2799, and is not 
liable in a civil action for damages to one injured by the negligence of its drivers 
of the carts or wagons when so engaged, there being no »rovision of law confer- 
ring such right. Ibid. 

8. Sane—Speed Limits—Criminal Law—Misdemeanors—C.S8. 2618, fixing 
a speed limit for motor vehicles, etc., and making its violation a misdemeanor, is 
a cumulative right of action given at common law for the recovery of damages 
for a personal injury caused by the negligent acts of another, and can confer no 
right of action to recover damages in such instances against a city, by reason of 
the violation of this statute by a driver of a motor cart or wagon in collecting gar- 
bage, efe., under an ordinance passed in pursuance of the provisions of C.S. 2799, 
the remedy, if any, being by indictment, 7bid, 

4, Same—Business for Profit.—It is the primary duty of the owner or oc- 
cupant of the premises to remove his garbage, etc., therefrom, under an ordi- 
nance passed in pursuance of C.S. 2799; and upon his failure thereof, the city 
may remove the saine under certain requirements of the owner or occupants, with 
its own carts or wagons; and the fact that the city is permitted to charge the 
cost of such service does not change its act from a governmental function to a 
business for profit. or affect its nonliability for the negligent act of its agents or 
employees therein. [bid. 


MURDER. 
See Homicide, 1, 2, 3, 4, 7, 8, 10, 11, 12, 14, 18, 19, 20, 21, 22, 23, 
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Murder—H omicide—Instructions—Evidence—Iinferences—Appeal and Error. 
—Where, upon the trial of a homicide, there is evidence that the prisoner kilied 
his wife with a knife, and the question is presented whether the deed had been 
done intentionally or by a misadventure or accident, the jury may convict upon 
finding that the killing with the knife was intentional, and an instruction that 
the jury may not infer the worst intent is properly refused. 8. v. Aincaid, 710. 


NECESSARIES. 
See Cities and Towns, 3; Constitutional Law, 17. 
NECESSITY. 
See Cities and Towns, 2; Eminent Domain, 6; Easement, 2. 





NEGLIGENCE. 


See Railroads, 1, 2; Carriers, 3, 7, 8, 9, 12, 18, 17; Statutes, 38; Appeal and 
Error, 15; Damages, 1; Evidence, 12, 25; Banks and Banking, 4; Contracts, 18; 
Employer and Employee, 3, 9, 18, 16, 17; Fires, 1; Instructions, 6; Automobiles, 
1, 2, 5; Municipal Corporations, 1. 

1. Negligence—Hvidence—Res Ipsa Loquitur—Prima Facie Case—Automo- 
biles—Repairiny—Gasoline.— Where the servant of a repairer of an automobile 
for the owner undertakes in the course of his employment to clean the car with 
gasoline in an open container, while the batteries were exposed and likely to be 
started in operation and emit electrical sparks that would explode the gasoline or 
its vapors and wreck the car, and an explosion consequently results, in the owner's 
action for damages against the proprietor of the garage the circumstances make 
out a prima facie case of negligence. Ifodlin v. Simmons, 63. 

2. Nevligence—ividence—Res Ipsa Loquitur—Burden of Proof—-Where a 
prima facie case of negligence, under the doctrine of res ipsa loquitur, has been 
established in an action to recover damages, the burden of proof remains on the 
plaintiff throughout the trial, the question for the jury to determine being wheth- 
er thereunder upon the whole evidence the plaintiff has established the negligence 
alleged as a fact, the prima facie case otherwise being sufficient to sustain an 
affirmative finding. Ibid. 

3. Negligence—Evidence—Res Ipsa Loquitur-——-Ordinarily in an action by 
the plaintiff to recover damages for a personal injury alleged to have been caused 
him by the defendant’s negligence, he must proye circumstances tending to show 
some negligent fault of omission or commission in relation to a duty owed to him 
by the defendant, in addition to the happening of the physical accident; and 
where the doctrine of res ipso loquitur applies, it is distinctive in permitting neg- 
ligence to be inferred by the jury from the physical cause of an aecident, without 
the aid of circumstances as to the responsible human cause. Harris v. Mangum, 
230. 

4. Same—faster and Servant—Employer and Employee—Steam Boilers. 
The application of the doctrine of res ipsa loquitur does not depend upon the 
relationship of the parties to each other, such as, in this case, employer and em- 
ployee, but in the inherent nature and character of the act causing the injury, as 
where the thing causing the injury is shown to be under the management of the 
defendant, and the accident is such as in the ordinary course of things does not 
happen if those who have the management use proper care; and under such cir- 
cumstances a bursting of a boiler, in the absence of explanation, is evidence of 
negligence to be considered by the jury. Lbid. 

5. Same—Burden of Proof—Questions for Jury—Trials—The prima facie 
case of negligence established by the proper application of the doctrine of res 
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ipsa loquitur, in a given case, is only evidence for the consideration of the jury, 
and the defendant may elect whether he will or will not introduce evidence in 
explanation, or in rebuttal of the plaintiff’s case. Ibid. 

6. Same—tInstructions—Appeal and Error—Prejudicial Error.—Where there 
is evidence that the plaintiff, defendant’s employee, was injured by the explosion 
of a boiler under circumstances permitting the application of the doctrine of res 
ipsa loquitur, an instruction that the law raised a presumption of the defendant's 
negligence that shifted to it the burden of showing that the explosion was not 
negligently caused, is prejudicial error, in imposing upon it the burden of disprov- 
ing negligence, contrary to the rule that the burden remains on the plaintiff 
throughout the trial to prove by the preponderance of tie evidence that the de- 
fendant’s negligence was the proximate cause of the injury alleged. Ibid. 

7. MNegtligence—Evidence—Questions for Jury—fFires—The defendant, at 
the beginning of the season at a summer resort, took th2 plaintiff’s keys to con- 
nect up the gas, which had been cut off, and as was the custom, lighted the gas 
with matches after connection made to test whether it wes working satisfactorily. 
There was evidence tending to exclude any probability of fire except that used in 
the testing by defendant’s employees; and that an hour or two after they left, 
witnesses seeing smoke from the dwelling, broke into it and saw large flames of 
gas from the gas piping where the defendant’s agents had been at work, which 
caused the conflagration resulting in the loss of the dwelling: Held, sufficient evi- 
dence of defendant’s actionable negligence to sustain a verdict in the plaintiff’s 
favor. Peterson v. Power Co., 248. 

8. Negligence—Woman—‘ Willful Injury’—Intent—-Evidence.—For the ar- 
rest for a woman under the provisions of C.S. 768, for “willful injury,” ete., an 
actual intent is not necessary if the defendant’s negligence is so gross as to 
manifest a reckless indifference to the rights of others. Weathers v. Baldwin, 276. 


9. Same—Arrest and Bail— Automobiles — Questions for Jury—Trials— 
Statutes,—Evidence tending to show that the defendant itn the action, a woman, 
was driving an automobile near the center of a large and populous town on 
Sunday, at the time the people were going to church, anc: with a speed in excess 
of that allowed by law, and without signal or other warning ran upon the side- 
walk where the plaintiff was and struck with the machine and injured him, and 
apparently gave him no further thought, is sufficient for the jury to find an in- 
tent on the defendant’s part to have willfully injured the plaintiff, and for the 
defendant’s arrest under the provisions of C.S8. 768. Ibid. 

10. Negligence—Children—Employer and Employee-—Master and Servant— 
Instructions of Jfaster—Custom—_Waiver——-Where there is evidence that the 
plaintiff's intestate, a boy under twelve years of age, was killed by the negligence 
of the defendant’s driver on ifs ice wagon as the intestate was riding on the rear 
step thereof, and the defendant has introduced evidence that it had instructed 
its drivers not to permit children to ride on its wagons, it is competent for the 
plaintiff to show that the observance of this instruction was not insisted on, and 
its nonobservance was either known to the defendant or should have been known 
from its long continued violation, and that therefore the defendant had either 
acquiesced therein, or had consented to its repeal, or waived obedience to it. Fry 
v, Utilitics Co., 281. 

11, Same-—Cities and Towns—Ordinances.—Where there is evidence that 
the plaintiff’s intestate, a boy about twelve rears of age, was killed by the negli- 
gence of the driver on defendant’s ice wagon, while the intestate was riding on 
the rear step of the wagon, in attempting to drive across a track in front of a 
moving street car, and the defendant has introduced ar. ordinance of the city 
prohibiting children from riding on wagons of this kind without the consent of 
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the driver, evidence that children were habitually accustomed to ride on these 
wagons and were encouraged therein by the defendant’s drivers, and that the 
driver of this particular wagon saw the intestate at the time he was riding there- 
on, and consented to his riding thereon, is sufficient to show that the intestate 
Was not acting in violation of the ordinance in question. Jbid. 


12. Same.—Where defendant ice company has permitted the custom of chil- 
dren to ride on its wagon in delivering ice to become established in violation of a 
city ordinance, it cannot take advantage of its own wrong by setting up the ordi- 
nance in defense to an action for the negligent killing of the plaintiff’s intestate, 
a boy about twelve years of age, upon the ground that the intestate was himself 
violating the ordinance at the time he was killed. Lbid. 


13. Negligence — Contributory Negligence — Children—Instructions—aA ppeal 
and Hrror.—While a child is not held to the same accountability as one of ma- 
ture years for contributory negligence, it is held to that degree of care that 
ordinary prudence would require one having the mental and physical development 
of the particular child, under the circumstances of the injury; and an instruction 
that a boy, something less than twelve years of age, could not be guilty of con- 
tributory negligence, and also omitting the element of proximate cause, or the 
last clear chance, is reversible error. Ibid. 

14. Negligence — Wantonness — Contributory Negligence — Defenses, —The 
doetrine of contributory negligence does not apply when the defendant’s negli- 
gence in causing the injury in question is reckless, wanton, and in total disre- 
gard of the plaintiff’s rights, and the verdict of the jury upon a trial involving 
this question may be construed as an affirmative finding when it so appears if 
viewed in the light of the charge and the evidence in the case. Jbid. 

15. Same—Hvidence—Employer and Employce—Master and Servant—Re- 
spondeat Superior—Appeal and Frror—New Triais—There was evidence in this 
case that the driver of the defendant’s ice wagon knew that the plaintiff’s intes- 
tate, a boy about twelve years of age, was riding on the rear step of the wagon, 
eontrary to a city ordinance, and that a collision proximately caused the death of 
the intestate as the driver, at a place forbidden by the city ordinance, attempted 
to drive diagonally across a street car track in front of a rapidly moving street 
car, where the situation itself and the time of the act was observably dangerous 
for such purpose: Held, while the violation of the ordinance is not alone con- 
elusive, it, with the other evidence, is sufficient to sustain a verdict of the jury 
finding that the negligence of the driver was reckless and wanton, and in utter 


cipal under the doctrine of respondcat superior, if tt was the proximate cause of 
the injury alleged. [bid. 

16. Negligence—Contributory Negligence—Burden of Proof—The burden 
of proof of contributory neewigence is upon the defendant relying thereon, and on 
this trial: Held, the evidence was insufficient. Tyree v. Tudor, 340. 





17. Negtligence—Contributoryu Neglidence-—There is no essential difference 
between negligence and contributory negligence, the former applying to the de- 
fendant and the latter to the plaintiff, and in either case is the want of due eare 
in doing other than, or failing to do. what a reasonably prudent man would have 
done under the same or similar circumstances. Afoore uv. Iron Works, 438. 


18. Same—Proximate Cause.—The plaintiff's contributory negligence to de- 
feat his recovery in an action to recover damages for a personal injury alleged 
to have been received through the defendant's negligence. is such negligent act of 
commission or omission so concurring and cooperating with the negligent act of 
the defendant as to become the real, efficient, and proximate cause of the injury 
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the plaintiff has sustained, or the cause without which the injury would not have 
occurred. Jbid. 

19. Negligence — Comparative Negligence — Statutes —Damages.—The doc- 
trine of comparative negligence is only recognized by our courts in instances 
coming within the meaning of the Federal Employers’ Liability Act, and our own 
statute, C.S. 8467, and then only for the purpose of mitigating the damages or as 
a partial defense. /bid. 

20. Sane — Contributory Negligence — Instructions—-Appeal and Error, — 
Where the issue of plaintiff’s contributory negligence arises in an employee’s ac- 
tion against a private corporation, an instruction thereon that if the plaintiff’s 
negligence contributed to his personal injury to the degree that he was “guilty,” 
without preponderating, the defendant is not entitled to have the issue answered 
in its favor, for it must outweigh ‘the contentions of the plaintiff that he did not 
contribute,” constitutes reversible error to the defendan:’s prejudice, being in 
effect an erroneous charge upon the principle of comparative negligence, inap- 
plicable to the case. Ibid. 

21. Negligence — Evidence — Questions for Jury — Trials—Automobiles.— 
Where damages for the negligent driving of an automobile is sought in the ac- 
tion, evidence that another was driving the owner’s car at the time, in pursuance 
of his duties as defendant’s employee, or about the defendant’s business, at ex- 
cessive speed upon the wrong side of a street, and caused damage to the plain- 
tiff, riding in the opposite direction on his motorcycle, where he had the right 
to be, is sufficient to take the case to the jury. Freeman v. Dalton, 588. 

22. Same—Burden of Proof—Appeal and Error.—In an action to recover 
damages, caused to the plaintiff by the alleged negligent driving of the defendant’s 
automobile, where the evidence is conflicting as to the ownership of the auto- 
mobile or whether the driver was at the time engaged in the business of the de- 
fendant, the making out of a prima facie case for the plaintiff does not raise a 
legal presumption of negligence, or cast upon the defendant the burden of dis- 
proving by the preponderance of the evidence his ownershid, or that the machine 
was not being operated in his business, or shift the burden of the issue from the 
plaintiff, but raises only an inference upon which the jury may find the issue in 
the plaintiff’s favor. Ibid. 


NEGOTIABLE INSTRUMENTS. 
see Escrow, 1. 


NEWLY DISCOVERED EVIDENCE, 
See Appeal and Error, 8. 


NEW TRIALS. 


See Appeal and Error, 2, 8, 21, 51; Contracts, 3, 17; Evidence, 9, 30; Negli- 
gence, 15; Criminal Law, 12. 

1, New Trials—Verdict Set Aside—Courts—Discretion—Appeal and Error. 
—The discretion given by C.S, 591, to the trial judge to set aside a verdict, is not 
an arbitrary one to be capriciously exercised, but reasonably with the view to an 
equitable result in the correct admisistration of justice, and will not be reviewed 
on appeal except in cases of abuse thereof. Bailey v. Mineral Co., 525. 


2. Same.—Where the judge orders a verdict set aside, deeming it to be in 
the cause of justice, and as contrary to the weight of the evidence and in disre 
gard of his instructions of the law thereon, he is acting within the discretion 
given him by C.S. 591. Ibid. 
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3. Same— Agreement of Parties — Compromise.— Where the losing party 
moves to set aside a verdict after the trial, as within the statutory diseretion of 
the trial judge, and the judge intimates he will grant the motion, but the parties 
agree that he may determine the matter ont of the term, in view of attempting to 
compromise the disputed matter; and not hearing from the parties the judge re- 
news his previous intimation, and sets a time and place for hearing, at which 
one of the parties appears and refuses the suggestion of the jurge as a basis of 
i just settlement, his then setting the verdict aside within his reasonable discre- 
tion deals with the record as it originally stood, and is not an abuse of the dis- 
cretion given him by the statute, C.S. 591. Jbid. 


NONRESIDENTS. 
See Injunction. 2; Removal of Causes, 1. 


NONSTIT. 


See Railroads, 1, 2; Appeal and Error, 22, 40; Carriers, 3; Statutes, 4; Trials, 
1; Byidence, 18, 28; Actions, 2, 4; Contracts, 17; Employer and Employee, 4, 9; 
Iasements, 1, 4; Fires, 1; Pleadings, 4; Homicide, 5, 11; Intoxicating Liquor, 12, 
2, 

Nonsuit—-Upon this trial the evidence is held sufficient to sustain a convic- 
iion. S. t. Clark, 733. 


NOTARY PUBLIC. 
See Deeds and Conveyances, 8. 


NOTICE. 


See Eminent Domain, 8; Automobiles, 1; Drainage Districts, 3; Covenants, 
3: Mortgages, 2: Carriers, 16; Landlord and Tenant, 6. 


NUISANCE. 
See Eminent Domain, 15. 


PARDON. 


1. Pardon—Parole—Conditions.—Under the provisions of our State Con- 
stitution and statutes, a “parole” granted by the Governor to a prisoner imports 
a conditional pardon, and the Governor may cause his rearrest either upon his 
own admissions, or on such evidence as he may require, for violating the condi- 
tions which the prisoner has accepted under the terms of the parole. C.S. 7642, 
1643, 7644, 7749, 7752; Const., Art. IV., sec. &. 8. v. Yates, 754. 

2. Same.—The power of the Governor to grant a conditional pardon is gen- 
erally subject to the limitation that the conditions imposed must not be illegal, 
immoral or impossible of performance, which do not apply to this case, wherein 
he is only required not to violate the statute law, and remain of good conduct. 
Ibid. 

3. Same—Breach of: Conditions—-Where the prisoner has accepted his 
freedom upon the terms of the conditional pardon from the Governor, his breach 
of such conditions avoids the pardon and cancels his right to further immunity 
from punishment. Ibid. 

4, Same—After Eapiration of Term of Sentence—Punishment.—The essen- 
tial part of a sentence for a violation of the criminal law is the punishment for 
the offense committed, and not the time the sentence shall begin and end; and 
where the prisoner has accepted a conditional pardon from the Governor and has 
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obtained his freedom, the breaking of the condition after the term would have 
otherwise expired, affords no legal excuse why he shoul not be recommitted to 
serve out the balance of his sentence. Ibid. 


PARENT AND CHILD. 


See Libel, 4. 


1. Parent and Child—Advancements._-An advancement is a voluntary and 
irrevocable gift of money or property, real or personal, in presenti by a parent 
to a child with the intention on his part that it shall represent a part or the 
whole of his estate to which the donee would be entitled at his death. Nobles v. 
Davenport, 207. 

2. Sanme—Presumptions—Donor’s Intent—Equality of Division.—The legal 
presumption that when a parent dies intestate he intends an equality of division 
of his estate or property between his children is subject to rebuttal by parol evi- 
dence; and whether the transfer is to be regarded as a gift, or a sale, or an ad- 
vancement, the ascertained intent of the grantor controls 1s if existed at the time 
of the transaction. Ibid. 


8. Same — Deeds and Conveyances — Life Hstate. Reserved—EHstates.—The 
question as to whether a conveyance of land by a father to his son should be con- 
strued as an advancement or sale is not affected by his reserving to himself a 
life estate therein. Ibid. 


4. Same — Evidence — Parol Evidence— Appeal and Hrror.—To discover 
whether the transfer of property by the father in his lifetime to his child was 
intended by him as an advancement, gift, or sale, in whole or in part, the circum- 
stances surrounding the interested parties at the time may be considered. Ibid. 


5. Same—Rebutial.—A substantial gift in present! by the parent to his 
child, by a conveyance of land in consideration of love anc affection, or a nominal 
sum, is ordinarily presumed to be an advancement, which presumption may be 
overcome, or rebutted where it is shown that the transfer had been made for a 
yaluable or adequate consideration. Jbid. 


6. Same—Questions for Jury—Trials-—A father conveyed a large portion 
of his lands to his son in consideration of love and affection, reserving a life 
estate, which deed was not registered, and made a conveyance of other lands to 
a daughter for the same consideration, which was afterwards registered and ad- 
nitted to have been an advancement. Thereafter the donor conveyed to the son 
the same lands he had theretofore conveyed to him, expressing a consideration of 
love and affection and the sum of $700, receiving back a mortgage to secure the 
purchase-money notes, which was subsequently canceled of record, followed after- 
wards by a release of the life estate the grantor had reserved to himself in 
his former deeds. In an action by the donor's other children to declare the latter 
deed an advancement: Held, the evidence was sufficient to be submitted to the 
jury upon the donor’s intent, as to whether the transfer ‘vas an advancement or 
sale, in whole or in part; and held further, that evidence as to the value of the 
locus in quo was erroneously excluded. Ibid. 


PAROL. 
See Trusts, 1: Deeds and Conveyrances, 9; Judgments, 3; Pardon, 1. 


PAROL EVIDENCE. 


See Parent and Child, 1; Deeds and Conveyances, 3; Escrow, 1; Contracts, 
18, 14, 24. 
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PARTIES. 


See Injunction, 2; Estates, 7; Appeal and Error, 9, 11, 22; Removal of 
Causes, 1; Judgments, 1; Eminent Domain, 16; Partition, 3. 

Parties—Actions—-Fraud—Contracts—Specific Performance—Deeds and Con- 
veyances—Statute of Frauds—Statutes.—The plaintiff and another entered into 
a written contract of purchase of defendant’s land, sufficient to bind the latter 
under the statute of frauds, C.S. 98S, and the plaintiff alone brought this action, 
alleging fraud, and seeks to recover back the part payment of the purchase price 
made thereon by himself and the other person interested, who has not been made 
a party: Held, by his action the plaintiff repudiated the contract and renounced 
his right to specific performance, and such other person having an equitable in- 
terest in the subject of the action is a proper party with a right to assert such 
equity and to have the entire controversy settled in one action. C.S. 457. Kendall 
v. Realty Co., 425. 


PARTITION. 


1. Partition—Sales for Division—Commissioners—Contracts of Sale—Pur- 
chasers—Wrong Reports—Motion in Cause—Statutes.—A commissioner appointed 
for the sale of land in proceedings for partition, after confirmation of sale to a 
private purchaser, filed a petition in the cause after notice alleging in effect that 
in addition to the purchase price he had reported, the purchaser had agreed to 
pay a larger sum to include his commission, etc., and had paid only the smaller 
sum, reported and confirmed, and refused to pay the balance as agreed after 
haying received the deed from the clerk’s office, where it had been deposited: 
Heid, apon demurrer, the allegations of the petition must be considered as true, 
and it was reversible error for the trial judge to sustain the demurrer, and not 
require an answer to be filed to set the matters at issue for the purpose of pro- 
ceeding to determine the controversy, C.S. 621. Lyman v. Coal Co., 581. 


2. Same—Judygments—Imposition on the Courts—Where the commissioner 
for the private sale of lands for division has withheld from the knowledge of the 
court the actual price the purchaser has agreed to pay, and reported a lesser sum, 
which the court has confirmed by final judgment, it is an imposition on the 
court, and will not conelude it from reopening the case on the petition of the com- 
missioner in the cause, after notice, and affording the proper relief. bid. 


3. Partition—Sales for Division—Commissioners—Commissions—Agrecment 
of Parties—Courts—Reports.—The court will not permit the commissioner and 
parties in interest in proceedings to sell land for division among tenants in com- 
on, to fix among themselves without its knowledge the compensation of the 
commissioner, especially where the interests of minors are involved, and impose 
upon the court by the commissioner’s reporting the purchase price in a net sum 
after deducting the agreed commissions, it being within the province of the court 
fo allow such commissions as it may deem right and proper, and pass upon the 
sufficiency of the purchase price of the lands with all the facts before it. Jbid. 


PARTNERSHIP. 
See Carriers, 10, 12; Appeal and Error, 22. 


Partnership—-Trials—Evidence-—_Questions for Jtury.—In an action to re- 
cover on an account for gasoline sold and delivered to the one running a garage 
and another, there was evidence in plaintiff’s behalf that he had presented the 
bill to both defendants and the latter exclaimed that he should have been in- 
formed before the account had gotten so large, that “we will straighten it up,” 
and that he would get after his codefendant about it, with further evidence that 
one owned the building and the other was a tenant therein conducting his own 
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business: Held, sufficient to be submitted to the jury upon the issue of partnership, 
binding both defendants to the payment of the account. Oi Co. v. Banks, 204. 


PAYMENT. 


See Eminent Domain, 8; Insurance, Life, 1. 

1. Paymeni—Duress—Contracts—Evidence—Courts—Judicial Notice—War. 
—-Where there is evidence that the plaintiff, an electric power company, has in- 
duced the defendant, a manufacturer, to scrap and sell the steam power plant he 
was then using and enter into a contract with it for a term of years to furnish 
the electric energy required for the operation of the manufacturing plant, and 
after increasing the price, by agreement with the manufacturer, arbitrarily makes 
a further increase before the termination of the contract, during war conditions, 
and when the manufacturer could not get the electrical power elsewhere, if is 
held, the court will take judicial notice of the chaotic conditions prevailing during 
the war, and while the defendant is chargeable for the increase he has agreed to 
pay, the question is raised for the determination of the jury whether the defen- 
dant protesting against but continuing to pay the increase, did so under duress. 
Power Co. v. Mfg. Co., 327, 

2, Same—Actions.—Where a debt has been paid by one under duress in ex- 
cess of that due the creditor under the existence of a contract, the amount in 
excess so paid may be recovered by the debtor in his action, there being no con- 
sideration therefor. Ibid. 

38. Payment—Application—Debt.—Where a debtor owes two or more debts 
to the same person, the creditor must apply a partial payroent thereon in accord- 
ance with the direction of the debtor made at or before the time the payment was 
made. Thomas v. Bank, 508. 

4, Same— Trusts — Contracts — Banks and Banking — Defalcation—A de- 
faulting cashier of a bank used a part of the misappropriated funds in his 
father’s business, and after the death of the latter, his heirs at law entered into 
a written agreement with the bank that the administrator repay the amount of 
the default out of the father’s estate, to the extent availeble, and the defaulting 
son by the same instrument pledged certain of his notes and securities to the 
parment of the balance, the whole amount of the repayment not to exceed a cer- 
tain sum: Held, the bank under the terms of the trust wes not entitled to credit 
the proceeds of the notes and securities of the defaulting son, beyond the speci- 
fied sum, without the consent of all of the parties to the agreement. Jbdid. 


PENALTIES. 

See Appeal and Error, 2; Statutes, 3; Sheriffs, 3, 5. 
PERPETUITIES. 
See Game, 3. 
PERSONAL INJURY. 

See Instructions, 6; Damages, 2. 

PETITION. 
See Easements, 3. 

PLEADINGS. 


See Contracts. 1; Removal of Causes, 2; Evidence, 1; Executors and Ad- 
ministrators, 5, 8; Issues, 2; Injunction, 4; Railroads, 6; Deeds and Convey- 
ances, 7; Judgments, 2; Trespass, 2; Actions, 5. 
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1. Pleadings — Interpretation —Lex Fori—Trusts—Fraud—Exrpress Trusts. 
~——Where suit is brought here to affect the foreclosure at a judicial sale of land 
in another state with a trust ex malificio, the pleadings will be construed under 
our own decisions, the fev fori, as to whether the allegations are sufficient to al- 
lege a constructive trust, liberally construed, or only an express trust: Held, in 
this case, a constructive trust was sufficiently alleged to be shown. MeNinch v. 
Trust Co., 34. 


2. Pleadings — Amendments — Actions—Statutes—Limitation of Actions.— 
The principle by which a new cause of action may be introduced by amendment 
to the original complaint must be construed in connection with the right of the 
defendant to plead the statute of limitations, where the amendment in question 
amounts to a departure in pleading. Capps v. R. R., 182. 


3. Pleadings—Contracts—Torts—Consistency.—Where the complaint in an 
action for damages alleges that the defendant wrongfully dug a canal so as to 
interfere with plaintiff’s right of ingress and egress to and from his lands, with- 
out providing a passway thereto, and it appears that the defendant had the right 
to dig the canal under agreement with the plaintiff, which he has set up in his 
answer, the allegation in the replication that the defendant had failed to con- 
struct the road as agreed is not inconsistent with the allegation in the complaint, 
upon the theory that the former alleged a cause ex delicto and the latter ex con- 
tractu, the alleged tort being founded upon the alleged breach of contract. Berry 
v. Lumber Co., 384. 


4, Same—Nonsuit--Trials.—Where there is a variation between the com- 
plaint alleging a cause founded upon tort, and a replication alleging it to have 
arisen ex contractu, the former relating to the latter, it is a proper subject for 
special instruction upon the supporting evidence, and not a valid cause for non- 
suit. bid. 


5. Pleadings—Debt—Judgment—Default Final—A complaint alleging a 
money demand for a sum certain with an express promise to pay is sufficient to 
sustain a judgment by default final for the want of an answer. C.S. 595. Thomp- 
son v. Dillingham, 566. 


6. Same—Clerks of Court—-Statutes—Constitutional Law —C.S. 578, au- 
thorizing a judgment by default final for the want of an answer before the clerk 
of the court is not an unconstitutional interference with the judisdiction of the 
judge of the court, the clerk being a component part of the Superior Court, and 
the exercise of the power of the judge being reree aed and preserved by the 
right of appeal. Ibid. 


POLICE POWERS. 
See Liens, 1. 


POSSESSION. 


See Liens. 3; Landlord and Tenant, 1; Covenants, 1; Intoxicating Liquors, 
2, 4, 21, 23; Criminal Law, 20. 


POWERS. | 
See Eminent Domain, 6; Wills, 6; Taxation, 1; Courts, 7. 
_ PREFERENCES. 


See Receivers, 1. 
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PREJUDICE. 
See Appeal and Error, 5, 21, 51; Homicide, 1; Railroads, 3; Evidence, 30; 
Negligence, 6; Courts, 5; Criminal Law, 18; Instructions, 14. 
PREMEDITATION AND DELIBERATION. 
See Homicide, 15, 18. 


PREMIUM. 
See Insurance, Life, 1. 


PRESUMPTIONS. 
See Appeal and Error, 5, 33, 57; Trials, 4; Parent and Child, 2; Criminal 
Law, 19, 20; Instructions, 4; School Districts, 16; Constitutional Law, 20; In- 
toxicating Liquors, 2, 21. 


PRIMA FACIE CASE. 


See Negligence, 1; Elections, 1; Railroads, 2; Intoxicating Liquors, 23; Car- 
riers, 3; Easements, 1; Covenants, 3. 


PRINCIPAL AND AGENT. 

See Automobiles, 1; Carriers, 18; Contracts, 8, 10, 21, 26; Banks and Bank- 
ing, 1, 3; Beneficial Associations, 1; Compromise and Settlement, 2. 

1. Principal and Agent—Contracts—Promise of Agent—Benefits Received— 
Estoppel._The foreign principal is answerable for the prcmise of its superinten- 
dent in charge of local construction, to pay an additional price to a material fur- 
nisher for a change in material from that originally specified, and is estopped by 
receiving the benefit to deny the validity of such promise. Lane v. Engineering 
Co., 807. 

2. Principal and Agent. Westbrook v. McCrary, 672. 


PRINCIPAL AND SURETY. 
See Attachment, 2, 8; Judgments, 4, 5. 


PRIVITY. 
See Cities and Towns, 7, 8, 9; Liens, 2, 5. 
PROBATE. 
See Public Officers, 1; Deeds and Conveyances, 8, 12, 14. 
PROCEDURE. 


See Eminent Domain, 3, 11; Removal of Causes, 2; Appeal and Error, 60; 
Judginents, 7. 

Procedure—Supreme Court—Rules of Court—-Constitutional Law.—The pro- 
cedure in the Supreme Court is vested by constitutional authority entirely with 
th Court, without power of the Legislature to modify it. S. v. Johnson, 730. 


PROCESS. 


See Actions, 6, 7; Appeal and Error, 25. 

1. Process—Summons—Alias—Continuity—Actions.—The failure of service 
of the original summons in an action must be followed by alias or pluries writ or 
summons successively and properly issued in order to preserve a continuous single 
setion referable to the date of its issue, for otherwise it is a discontinuance as to 
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the defendant; and another summons served after the break in the chain is a new 
action. Hatch v. R. R., 618. 


2. Same—Statutes.—In an action to recover damages for the death by 
wrongful act, required by the statute to be brought within a year, C.S. 160, the 
process officer failed to make a valid service upon an agent of defendant corpora- 
tion, by not leaving a copy of the process, and after the return term served the 
first summons on the defendant’s president, and at the same time another process, 
marked by the clerk “alias original’ summons, without anything in the second 
summons to indicate its alleged relationship to the original: Held, the service of 
the first summons being fatally defective, and the last not conforming to the 
law in respect to the issuance of alias Summons so as to relate back to the 
original, the service upon the defendant’s president after the period fixed as a 
condition to the right of action, is fatally defective, and the plaintiff cannot re 
cover. Ibid, 

3. Same—Wrongful Death—Appearance—Waiver.—Where the original ser- 
vice on a corporation is fatally defective for failure of the process officer to leave 
a copy of summons with defendant’s agent as required by the statute, and an- 
other summons has been properly served on the defendant’s president, but without 
preserving the continuity of the process, in an action to recover damages for a 
wrongful death under the provisions of C.8S. 160: Held, the appearance of the de- 
fendant to resist recovery upon the ground that the plaintiff had not brought his 
action within the year, is not a voluntary appearance, and will not amount to a 
waiver of service of process within that period, as to the first summons, the ser- 
vice of the second summons being valid, and it being permissible for the defen- 
dant to await the plaintiff’s evidence upon his allegation that he had brought his 
action within the time required by the statute as a condition annexed to his 
right thereof, did. 


PROFITS. 
See Landlord and Tenant, 7; Municipal Corporations, 4. 
PROFIT A PRENDRE. 
See Game, 2. 
PROHIBITION. 
See Eminent Domain, 3; Intoxicating Liquor, 10; Homicide, 1. 
PROMISE OF MARRIAGE. 
see Seduction, 1. 
PROOF. 
See Judgments, 4; Actions, 2; Covenants, 3; Larceny, 1. 
PROPERTY. 
See Eminent Domain, 4; Taxation, 1; Attachment, 3. 
PROSECUTION. 
See Criminal Law, 8; Elections, 3. 
PROTECTOGRAPH. 
See Banks and Banking, 4. 
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PROXIMATE CAUSE. 


See Carriers, 6; Employer and Employee, 14; Fires, 2; Negligence, 18; Dam- 
ages, 2; Instructions, 8. 


PUBLIC-SERVICE CORPORATIONS. 


Public-service Corporations—Corporations—Contracts—-Increase in Charges 
—Corporation Commission._Where a public-service corporation desires to in- 
crease its charges for electrical energy furnished to the owner of a manufacturing 
plant over those agreed upon by contract, it is the duty of the furnisher of the 
power to apply to the Corporation Commission for the right to charge the in- 
crease, and cannot otherwise raise the rate to the manufacturer, whose rights are 
acquired under the contract, without his assent. Power Co. v. Mfg. Co., 328. 


PUBLIC USE. 
See Eminent Domain, 1, 4. 


PUBLIC OFFICERS. 


Public Oficers—-Women—Justices of the Peace—Deputy Clerks—Deeds and 
Conveyances—Probate—Adjudication—Registration—Statuites—A woman is qual- 
ified to act aS a notary public since the adoption of the amendment to the Con- 
stitution of this State, Art. VII, sec. 7; and also to pass upon the proper probate 
of a deed to lands, and make a valid certificate for its registration, when thereto 
deputized by the clerk of the Superior Court under the provisions of our statutes, 
C.S, 9385, 8805. Preston v. Roberts, 62. 


PUNISHMENT. 
See Intoxicating Liquors, 15; Judgments, 16; Pardon, 4. 
PURCHASERS. 
See Deeds and Conveyances, 6, 16; Judgments, 3; Partition, 1. 
RAILROADS. 


See Appeal and Error, 2, 23; Carriers, 1, 14, 17; Instructions, 6; Cities and 
Towns, 1, 6; Courts, 1; Judgments, 1. 

1, Railroads—Negligence—Evidence—N onsuit—Statu'es—Comparative Neg- 
ligence.—In an action to recover damages of a railroad company for negligent in- 
jury caused to its employee, there was evidence tending to show that plaintiff, 
while performing his duty as a switchman, coupled a car attached to defendant’s 
locomotive, while not in motion, and the injury was caused by the sudden move- 
ment of the locomotive by the engineer, without a signal from the plaintiff, con- 
trary to custom or practice, and crushed the plaintiff’s foot between the bumpers 
on the ears, causing the injury complained of: Held, though there was evidence 
of contributory negligence, its establishment would not be a complete defense, 
under the provisions of our recent statute, C.S. 3467, applying the principle of 
comparative negligence in such cases; and upon motion to nonsuit, evidence that 
the engineer properly acted on the signal of another employee will not be con- 
sidered. Lamm v. R. R., 74. 

2. Railroads — Burnings — Negligence-—Sparks from Locomotive—Evidence 
Prima Facie Case—Questions for Jury—Trials—Nonsuit—-A prima facie case of 
negligence is established against a railroad when it is shown that a spark es- 
caping from its locomotive burned plaintiff's property. Cotion Oil Co. v. R. R., 95. 

38. Same—lInstructions—Appeal and Error—Prejudicial Error—When such 
prima facie case is made out, it is sufficient, nothing else appearing, to warrant 
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a finding for the plaintiff on the issue as to negligence, but it is not conclusive. 
The defendant may or may not introduce evidence in rebuttal at his election; but 
the defendant is not required to disprove negligence on its part. Throughout the 
trial the burden of the issue remains with the plaintiff. Ibid. 


4. Railroads — Employer and Employee — Commerce—Federal Employers’ 
Taability Act.—In an action to recover for the wrongful death of the plaintiff’s 
intestate under the Federal Employers’ Liability Act, it must be alleged and shown 
that the intestate, when the injury occurred causing his death, was engaged in 
the course of his employment in doing some act in relation to interstate com- 
merce, as Well as that his employer was also therein engaged with regard to the 
subject-matter of the action. Capps v. R. R., 181. 


5. Same — Statutes—Courts—Conflict of Laws—Jurisdiction—The Federal 
Employers’ Liability Act, in its application to a recovery of damages of a rail- 
road company for a wrongful death, operates in relation to interstate commence, 
while a State statute, not in accordance therewith, operates in relation in intra- 
state commerce, the jurisdiction of each being exclusive in its respective field. 
Ibid. 


6. Same — Pleadings — Amendments — Actions — Conditions—-Precedent 
—Limitation of Actions-—Where a State statute gives a right of action to the 
personal representatives of the intestate against a railroad company, for a wrong- 
ful death not existing either under the common law or the Federal Employer’s 
Liability Act, upon the express condition that action be commenced within twelve 
months therefrom, the lapse of the statutory time not only bars the remedy but 
destroys the liability; and where the plaintiff has erroneously alleged a cause of 
action under the Federal statute alone, and attempts, after the expiration of the 
twelve months, by amendment, to set up a cause under the State law, the amend- 
ment will not relate back to the commencement of the action, but will be regarded 
in effect as a new and independent cause, the right to which the plaintiff has 
lost by his delay. Jbid. 


7. Railroads—Employer and Employee—Master and Servant—Federal Hm- 
ployers’ Liability Act—Statutes—Wrongful Death—Limitation of Actions—Con- 
ditions Precedent.—A statute of Virginia gave a special right of recovery against 
a railroad for wrongful death upon condition of bringing action in twelve 
months, or upon action brought and terminating without adjudication of its 
merits, it required the plaintiff to bring his second action within whatever bal- 
ance of the period that may then remain of the stated time. In plaintiff’s action 
in our courts, an amendment under defendant’s objection was allowed plaintiff 
to his original cause laid under the Federal Employers’ Liability Act, thereafter 
removed to the Federal Court, which held the plaintiff, not having brought his 
action in twelve months, had lost his right under the Virginia statute, and fur- 
ther holding that the cause did not lie under the Federal law. Plaintiff then took 
a voluntary nonsuit, and within twelve months brought his action in our State 
court solely under the Virginia statute, whereunder the cause thereof had arisen: 
Held, by the voluntary nonsuit, and the lapse of time, plaintiff’s right under the 
statute sued on had been lost by him. The construction of the Virginia courts of 
the statute in question is applied herein. Jbdid. 


RAPE. 
See Criminal Law, 14, 16, 17; Jury, 1. 


RATIFICATION. 
See Compromise and Settlement, 2. 
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REAL PROPERTY. 
See Guardian and Ward, 2. 


REASONABLE DOUBT. 
See Instructions, 16. 


REBUTTAL. 
See Parent and Child, 5. 


RECEIVERS. 


See Appeal and Error, 10, 11; Equity, 1; Attachment, 2. 

Receivers — Clerk Hire—Preference—Statutes—Creditors’ Suit—Deeds and 
Conveyances—Assignment for Creditors—-No preference is given either at com- 
mon law or in equity, or by statute, for clerk hire in a store for services rendered 
prior to the appointment of a receiver for the owner, on application of creditors, 
C.S. 859, 860, 1118(6), and no permissible interpretation therefor can be derived 
under our statutes applying to a voluntary assignment for the benefit of creditors. 
C.S, 1609, 1618, or the other sections of chapter 28. Mfg. Co. v. Turnage, 187. 


RECEIVING STOLEN GOODS. 


1. Receiving Stolen Goods—Larceny—Indictment—Evidence—Questions for 
Jury—Trials—Where there is evidence that a colored nurse has stolen a dia- 
mond from her employer, which was missing on the night she spent in the house 
of her codefendant charged with receiving, and that her codefendant sold the 
diamond for about one-tenth of its value on the morning following, is sufficient 
of his receiving with knowledge that the diamond had been stolen to sustain a 
verdict convicting him of the offense. S. v. Hauser, T69. 

2. Same—True Owner.—-Where there is evidence that the codefendant in an 
action for larceny knew that a diamond had been stolen arid that he had himself 
stolen it from the thief, it is immaterial whether he had stolen it from the thief 
or the true owner, both acts being against the right of the tirue owner, and charge- 
able in the same Dill as parts of the same illegal asportation. Jbid. 


RECORDS. 
See Appeal and Error, 11, 20; School Districts, 16; Habeas Corpus, 5. 
REFERENCE. 
- See Appeal and Error, 27, 29, 80, 31, 32, 34, 35, 86; Deeds and Conveyances, 
REFORMATION. 
See Seduction, 2. 
REGISTRATION. 
See Public Officers, 1; Mortgages, 83; Deeds and Conveyances, 12, 14, 16. 
REHBARING. 
See Appeal and Error, 6. 
RELATIONSHIP. 
See Husband and Wife, 1, 4, 5, 8; Marriage, 1. 
REMAINDERS. 


See Deeds and Conveyances, 2. 
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REMAND. 
See Appeal and Error, 60. 


REMEDIES. 


See Injunction, 11; Landlord and Tenant, 3. 


REMOVAL OF PROPERTY. 
See Guardian and Ward, 1. 


REMOVAL OF CAUSES. 


1. Removal of Causes—Transfer of Causes—Venue-——Parties—Nonresidents 
—Statutes.—The county of the residence of the defendant, in an action upon al- 
leged breach of contract, by a nonresident plaintiff, is the proper venue. C.S. 469, 
470, 637. Cotton Oil Co. v. Grimes, 97. 

2. Same — Courts—Clerks of Court—Jurisdiction—Procedure—Pleadings.— 
Where the clerk of the Superior Court orders the action upon contract removed 
to the county of the defendant’s residence, and the plaintiff, a nonresident, has 
appealed therefrom to the judge, who in term orders the cause transferred and 
the defendant has complied with the requisites of the statute in filing a written 
motion in apt time, the action of the trial judge is a valid exercise of his juris- 
dictional authority. Jbid. 

3. Removal of Causes — Transfer of. Causes—Motions—-Statutes—Courts— 
Jurisdiction—Clerks of Court—Writing—Appeal—Appeal and Error.—Where the 
defendant has filed, in apt time with the clerk of the court a motion, with prayer 
for the dismissal of the action, but based upon sufficient allegations of improper 
venue, whereupon the clerk orders the cause removed to the proper county and 
the plaintiff appealed to the Superior Court, and the judge at term orders the 
cause removed, the fact that the defendant first moved to dismiss under the 
written motion does not affect the authority of the judge to order the cause re- 
moved, and on appeal to the Supreme Court a statement of record that defen- 
dant filed a written motion to dismiss, negatives the exception that it was an 
oral motion, not in conformity with the requirements of the statute. Ibid. 

4, Removal of Causes — Transfer of Causes — Actions—Venue—Statutes— 
Lands—E'states—Title—Where the owner of lands has sold them at public sale, 
by a plat showing various divisions thereof, and the purchaser of two of them 
brings suit to set aside the transaction and to cancel certain of his notes given 
for the deferred payment of the purchase price, alleging a fraudulent representa- 
tion by the owner as to the quantity of land in dispute in one of these lots, with- 
out whieh he would not have purchased, the controversy involves such an interest 
in the lands as required by C.S. 463, to be brought in the county where the land 
is situated, giving the owner the right to specific performance should he sustain 
his defense, and on motion aptly and properly made, it will be removed to the 
proper county when the suit has been brought in another county from that 
wherein the land is situated. Vaughan v. Fallin, 318. 

». Removal of Causes — Transfer of Causes— Jurors Drawn from Other 
Countics—Courts—Discretion—Statutes.—The trial judge, when refusing de- 
fendant’s motion to remove an action for homicide to another county, may, in 
the exercise of his sound discretion, have the jurors summoned from any adjoin- 
ing county, or from any county In the same judicial district, or have the jurors 
drawn from the jury box of such county. C.8. 473. 8. v. Kincaid, 709, 


RENT. 
See Deeds and Conveyances, 4; Landlord and Tenant, 38. 
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REPAIRS. 
See Negligence, 1. 
REPLY. 
See Appeal and Error, 54. 
REPORTS. 
See Appeal and Error, 11; Partition, 1, 3; Taxation, 1. 
REPUTATION. 
See Evidence, 24. 
REQUESTS. 
See Appeal and Error, 7; Instructions, 2, 10. 
RESALE. 
See Contracts, 5, 6, 7. 
RESERVATION. 


See Game, 2, 5, 7, 8; Deeds and Conveyances, 6. 
RES GESTAE. 
See Criminal Law, 23. 
RES IPSA LOQUITUR. 
See Negligence, 1, 2, 3. 
RESISTING OFFICER. 
See Arrest, 1, 2; Criminal Law, 23. 
RES INTER ALOIS ACTA. 
See Evidence, 12. 
RESPONDEAT SUPERIOR. 
See Negligence, 15. 
RETROACTIVE LAWS. 
See Constitutional Law, 9. 
REVOCATION, 
See Contracts, 8. 
RIGHTS. 
See Liens, 3; Game, 3, 8; Appeal and Error, 59; Courts, 8. 
RIGHT OF WAY. 
See Appeal and Error, 28. 
ROAD DISTRICTS. 
See Roads and Highways, 3. 
ROADS AND HIGHWAYS. 
See Constitutional Law, 2; Eminent Domain, 9. 
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ROADS AND HIGHWAYS—Continued. 


1. Roads and Highways—Condemnation—Dwellings—Trees—yY ards—Legis- 
lation—Acts—Constitutional Law—Unless prohibited by the Constitution, the 
power of the State to appropriate private property to public use extends to every 
species of property within its territorial jurisdiction, and where a public-local act 
ereates a county highway district and gives to it, broadly and without restriction, 
the right to condemn private property for highway purposes, the power so given 
will include dwelling-houses, trees and yards of the owners of land lying upon 
the roadway, unless such power is excluded under general or other State laws 
applicable. Clifton v. Highway Com., 211. 

2. Same— General Laws—Restrictions—Statutes.—The Publie-Local Laws 
of 1921, ch. 447, creates the Duplin County Highway District, giving it general 
powers of condemning lands for road purposes without reservation, and the gen- 
eral statutes not being applicable, it is held that the general right to condemn for 
the purposes designated does not exclude the dwelling, trees, or yards of the pri- 
vate owners, as in other specified instances. C.S. 706, 714, 3668, 3669, 3746, and 
ch. 70, Art. IV, sec. 2. Lbid. 

3. Jtoads and Highways—Road Districts—Bonds—Tasation—Sinking Fund 
—Interest—Statutes-—Where the Legislature has created a special township 
road district and authorized the county commissioners to issue bonds, and for 
the purpose of providing for the “payment of said bonds and the interest thereon, 
and for the construction, improvement, and maintenance of the roads of said 
township,” to levy a special tax of not less than 25 cents nor more than 75 cents 
of the $100 worth of property, the act, by the use of the words “to provide for 
the payment of said bonds,” does not authorize a present tax levy for the ae- 
cumulation of a sinking fund for the retirement of the bonds at their maturity 
forty years hence, but the bonds are valid. Where the commissioners have levied 
a tax for the purpose of creating an unauthorized sinking fund, in addition to 
what is required for the interest, an injunction will lie as to this difference; and 
the judgment of the Superior Court properly restricted the commissioners to levy 
a tax sufficient only for the payment of interest. Cooper v. Comrs., 231. 


RULES. 


See Deeds and Conveyances, 1; Employer and Employee, 1; Damages, 1; 
Intoxicating Liquors, 8. 


RULES OF COURT. 
See Appeal and Error, 55, 56; Procedure, 1. 
RULE OF THE PRUDENT MAN, 
See Contracts, 3. 
RULE IN SHELLEY’S CASE. 
See Estates, 2, 3. 
SAFE PLACE TO WORK. 
See Employer and Employee, 2, 17. 
SALARY. 
See Constitutional Law, 4, 6. 


SALES. 


See Dower, 1; Partition, 1, 3; Vendor and Purchaser, 1; Deeds and Convey- 
ances, 11, 14; Estates, 6, 8, 9, 10; Guardian and Ward, 2; Intoxicating Liquors, 
28, 24, 
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SATISFACTION. 
See Mortgages, 3; Homicide, 17. 


SCHOOLS. 
See Constitutional Law, 10, 12, 16, 18. 


SCHOOL DISTRICTS. 


See Statutes, 5, 6. 


1. Schoot District — Consolidated Districts—Statutes—Tacation—Constitu- 
tional Law.—Under the provisions of C.S. 5469 e¢ seqg., and ch. 179, sec. 1, of the 
Laws of 1921, the county board of education has a constitutional right to con- 
solidate and establish local-tax districts and special-chartered districts “for school 
purposes,” when the existing rates of taxation therefor are the same. Paschal v. 
Johnson, 129. 


2. Same—Elections—Approval of Voters.—Special school-tax districts, or- 
ganized and exercising governmental functions in the administration of the 
school laws, are quasi-public corporations subject to the constitutional provisions 
in restraint of contracting debts for other than necessary purposes, except by 
the vote of the people of a given district, Const., Art. VII, sec. 7; and, semble, 
that where an existent tax and nontax district are thereinder consolidated, it 
would require the submission of the question to those liviag within the district 
thus formed, but outside of the district that has theretofore voted the tax. Const., 
Art. VII, sec. 7; C.S. 5530. Ibid. 


3. Same—Bonds.—Where there has been a valid consolidation of local-tax 
school districts, having an equal tax rate for the purpose, dy proper proceedings 
under the statute the new district may then approve the question of an additional 
special tax, and where this has been done under the authority of a valid statute, 
and an issue of bonds properly approved by the voters, such bonds are constitu- 
tional and valid. Ibid. 


4, Same—Corporations—Under our statutes, in general terms, relating to 
special schoo] districts, apparently all of them within the State are incorporated 
and given powers and duties in reference to the issue and sayment of bonds for 
school purposes, by the board of trustees, when approved by the voters of the 
particular district upon an election duly held for the purpose; the term board of 
trustees, including the principal or governing body, by whatsoever name called, 
C.S. 360; Laws 1920, ch. 87; Laws 1921, chs. 244 and 183; end where two special 
school districts, having an equal rate of taxation, have been consolidated under 
the provisions of C.8. 5469 ct seq.; Laws 1921, ch. 179, ser. 1; such district so 
consolidated may issue valid bonds for the purposes stated, when it has complied 
with the appropriate statutes. [bid. 

3». School Districts—Taxration—Consolidation—Statutes—Nonlocal Tar Dis- 
tricts—Elections—Constitutional Law.—The combination or consolidation of local 
school tax districts with territory that has not voted a special tax for the pur- 
poses of schools must fall within the provisions of C.S. 5530, whereby the pro- 
posed new territory is required to vote separately upon the question of taxation, 
in conformity with our Constitution, Art. VII, sec. 7. Perry v. Comrs., 387. 

6. School Districts — Consolidation — Statutes —Taxration—Outlying Terri- 
tory—Election—Oonstitutional Law.—The application of the provisions of C.S. 
5526, to the formation of new local schoo] tax districts without regard to town- 
ship lines, etc., refers primurily to instances where new districts are created or 
formed. as therein prescribed, out of territory exclusive of special tax districts, 
or out of territory having the same status throughout its eatirety, in relation to 
the then existing school tax or taxes, so as to give every voter a fair chance, un- 
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influenced by other considerations, to declare with his ballot whether or not he 
wishes to be taxed for the creation and maintenance of the district proposed. Ibid. 


7. Same—High Schools—lIn this case is presented the question of a com- 
bination of several local school tax districts with a further territory within which 
no special school tax has been voted, C.S. 5530, and the question of the establish- 
ment of a central high school for a given township, under ©.S. 5511, is not pre- 
sented. Ibid. 


8. Samc—Amendatory Statutes-——The authority given the county board of 
education to redistrict the entire county or part thereof, and to consolidate school 
districts, ete., C.S. 5473, is amended by Public Laws of 1921, ch. 179, providing, 
among other things, for such consolidation of existing districts under a uwnhi- 
form rate of taxation not exceeding the lowest in any one district, meets the 
requirements of our Constitution, Art. VII, sec. 7, but to the extent the amenda- 
tory statute permits consolidation of local school tax districts with adjacent ter- 
ritory or local schools that have never voted any tax, the provisions of C.S. 55380, 
must apply so as to permit those living in such proposed new territory to vote 
separately upon the question of taxing themselves for the purpose. Ibid. 


9. Same.—The provisions of Public Laws of 1921, see. 1, ch. 179, authoriz- 
ing local school tax districts “to vote special tax rates for schools on the entire 
district according to law” apply te future levies after the consolidation of the 
original districts, or after the unification of the different tax rates have been 
affected in accordance with our organic and valid statutory law in pursuance 
therewith. Ibid. 


10. Same—Equal Tazration—Debt—Where the county board of education, 
acting under the provisions of C.S. 5478, amended by Public Laws of 1921, ch. 179, 
attempt to consolidate a local school tax district with nonlocal tax districts, 
semble, C.8. 5581, 5532, would apply, whereunder no such special tax district may 
be established “when it is in debt in any Sum whatsoever’: Held, there should 
be an election held separately for the voters of the new territory to pass upon 
the question of taxing themselves, for the purposes of the proposed district under 
the provisions of C.S. 5580. Riddle v. Cumberland, 180 N.C. 3821, cited and dis- 
tinguished. Ibid. 

11. School Districts—Creation of Districts—Combination of Districts.—CS. 
0526, providing for the creation of a special school tax district by the county 
board of education without regard to township lines, upon an election to be held 
within the proposed district, after notice, ete., refers to territory having no spe- 
cial school tax and has no application to the enlargement of such district under 
the provisions of C.S. 55380, wherein one or more school tax districts have already 
been established and there is other continguous territory sought to be included 
which has not voted any special school tax. Hicks v. Comrs., 394. 

12. Same-——- Outlying Territory— Vote of the Electors—Elections—Where 
one or more special school tax districts have been established under the pro- 
visions of our statutes applicable. such districts may not extend their territory 
to include other districts and adjacent territory that have not voted a special 
tax, without the question having first been submitted to and approved separately 
by the voters of the outiving territory, and giving thein the right to indepen- 
dently determine for themselves whether they shall be specially taxed, in the 
amount proposed. C.S. 5530. The distinction between Riddle v. Cumberland, 180 
N.C. 821, and Perry v. Comrs., ante, 387, and this case, shown and commented 
upon by Walker, J. Ibid. 

18. Same—FEnilargement of Existing District.—In proceedings to establish a 
special school tax district under the provisions of C.S. 5526, it appeared that 
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therein was included several local tax districts already established, and also 
territory wherein no special tax had been yoted, and the proceedings were prop- 
erly instituted by only one of these local school tax districts: Held, the proceed- 
ings were for the enlargement of the petitioning local tax district, and required 
that the others therein should also have proceeded requlzrly under the statute 
and that the electors in the proposed part that had not voted a special tax be 
permitted to vote separately upon the question of the con:emplated increase for 
the designated purpose. C.S. 55.60. Ibid. 


14. School Districts—Discretion of Board—Courts—Ijunction—The courts 
will not interfere with the control and supervision of the county board of educa- 
tion in the exercise of its statutory discretion given in the formation of school 
districts and their consolidation, or intervene in behalf of any one who supposes 
himself to be aggrieved by their action therein, except upon a clear showing that 
it was acting contrary to law, and then they will only restrain its action to the 
extent necessary to keep it within the law and the rightful exercise of its powers. 
Davenport v. Board of Education, 570. 

15. Same—Combination of Districts—Location of Schoolhouses——A _ school- 
house in a special school tax district of a county having been burned, the county 
school board consolidated this with another such special district, made provisions 
for the lower grades in the first district, and arranged for the attendance of the 
higher grades at the schoolhouse in the district with which it had been consoli- 
dated; and the taxpayers of the first district sought in their suit to enjoin the 
action of the county board upon the ground of inconvenience, etc., of the higher 
grade of children attending the school in the enlarged distvict. It appearing that 
the tax rates of the two districts were the same, and that the board was in the 
exercise of its legal right in making the consolidation, it is held that the county 
board was in the lawful exercise of its discretion given them by the statute, and 
the courts will not therewith interfere. Ibid. 

16. Same—Appeal and Error—Presumptions—Findings of Fact—Record.— 
Where the judge of the Superior Court has refused to grant an injunction against 
the exercise of the statutory discretion of a county boarc. of education in con- 
solidating two special tax school districts within the county, arranging for the 
attendance at various schoolhouses for the lower and upper grades of the children 
of the district, but has found no facts upon which he has based his rulings, his 
action will be presumed as correct on appeal, it being for the appellant to show 
error, and on appeal the Supreme Court will assume that he has based his con- 
clusion of law upon affidavits and other evidence appearing of record that fully 
support them. Ibid. 


17. School District — Bonds—Tacration-—Statutes—Substantial Oompliance. 
—Where the provisions of a public-local law have been strictly complied with as 
to consolidating the school districts of the county, for acquiring school sites, build- 
ing and repairing schoolhouses thereon, and for an issuance of bonds therefor, 
upon the petition of one-fourth of the voters of the consolidated school district to 
the county commissioners, endorsed by the board of education, except that the 
petition was signed before the order of consolidation had been made, the sign- 
ing of this petition beforehand, and presented as the statute required, is not of 
the substance, and will not alone render invalid the bonds issued upon the ap- 
proyal of the voters of the consolidated district. Wilson v. Comrs., 638. 


18. School Districts — Statutes — Special Statutes—Heceptions to General 
Laws.—Where the provisions of a special statute, authorizing the consolidation 
of school districts within the county, have been complied with, objection to the 
validity of the issue on the ground that the order for the election was too in- 
definite as to specifying the amount of interest to be paid thereon under the re- 
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quirement of our general statutes, C.S. 5676 e¢ seq., is untenable, for both the 
local and the general law having been passed at the same session of the Legis- 
lature, and being in force at the same time, the local law will prevail as an ex- 
ception to the general law. Ibid. 


SEARCH AND SEIZURE. 


See Intoxicating Liquors, 2. 


SEDUCTION. 


1. Seduction — Action — Tori — Damages—Promise of Marriage—Criminal 
Law-——Statutes.—It is only necessary for plaintiff’s recovering damages in her 
civil action, in tort, for wrongful seduction, to show that the defendant induced 
the intercourse by persuasion, deception, enticement, or other artifice; not requir- 
ing, as in prosecution under the criminal statute, C.S. 4839, that the intercourse 
was procured under a promise of marriage, though when existent this may be 
shown in the civil action as a means used by the defendant to accomplish his 
purpose. Hardin v. Davis, 46. 

2. Same—Reformation of Female—Previous Unchastity.—It is not required 
that the woman should have always been chaste and virtuous to recover damages 
in tort for her seduction, for it is sufficient if by her conduct and rectitude she 
had reformed and was virtuous and chaste at the time of the defendant’s wrong- 
ful acts in procuring the seduction, for then she will have become innocent in the 
eyes of the law. As to whether such reformation is required in the suit of the 
father is not decided in this case. [bid. 

3. Seduction — Action — Tort — Evidence—Instruction—Unsupported Testi- 
mony of Prosecutriz—Appeal and Error.—tIn the plaintiff’s civil action to recover 
damages in tort for her seduction, the weight and credibility of her evidence are 
for the jury to determine; and an instruction in such action, as distinguished 
from a criminal indictment under the provisions of C.S. 4388, that her unsup- 
ported evidence is insufficient to warrant a verdict in her favor, is reversible er- 
ror. Ibid. 


SEIZIN. 
See Covenants, 1; Intoxicating Liquors, 4. 
SELF-DEFENSE. 
See Homicide, 19, 20. 
SENSITIZED PAPER. 

See Banks and Banking, 4. 

SENTENCE. 
See Habeas Corpus, 6; Judgments, 8, 14, 16; Pardons, 4. 


SERVICE. 
See Actions, 7; Appeal and Error, 25. 
SERVICES. 
See Husband and Wife, 9. 
SETTLEMENT. 


See Sheriffs, 2, 3. 
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SHERIFES. 


See Attachment, 8; Deeds and Conveyances, 20; Homicide, 21. 

1. Sheriffs — Taxes — Compensation—Fees—Salaries—-Statutes.—The provi- 
sions of chapter 101, Public Laws of 1917, allowing 5 per cent to sheriffs for the 
collection of taxes upon an amount not exceeding fifty thousand dollars, and in 
excess thereof 214 per cent, etc., expressly excluded sheriffs) whose compensation 
was fixed upon a salary basis; afterwards modified by the laws of 1919, but de- 
clared by the extra session of the Legislature of 1920, ch. 1, sec. 10, as not to 
repeal any local or general law regulating the salaries or flees of county officers 
except so far as such local or general laws were in conflict with the provisions 
that sheriffs should receive 5 per cent on all privilege or license fees collected, 
ete.: Held, the fees to be paid the sheriff are under legislative control, and a 
sheriff upon a salary basis who received the tax books for 1920, after the laws 
of 1920 were effective, is not entitled to any commissions on taxes collected for 
that year that did not fall within the exception made by the statute. 8S. v. Gentry, 
827. 

2, Same—Extension of Time for Settlement.—Where the sheriff has been 
put upon a salary basis for the collection of taxes for a certain year, and time 
for settlement has been extended by the county commissioners to a following 
year, wherein his compensation has been placed by legislat:ve enactment upon a 
fee basis, the extension of the time was a matter of grace and did not fall within 
the prospective intent of the later statute as to commissions allowed for the 
sheriff’s compensation. Ibid. 

3. Same—Settlement—Penalties.—The Legislature has the power to im- 
pose penalties on the sheriff for his delay or failure to make settlement with the 
proper county authorities within a stated time, and while statutes of this char- 
acter should be strictly construed, no interpretation is required beyond the plain 
meaning of the statute clearly expressed, or exempt the sheriff from the payment 
of the penalty when he has failed to have obtained an extension of time from 
the county commissioners as required by the statute in such cases. Ibid. 

4, Same—Accounting—Auditing.—Where a sheriff of a county has failed 
to make settlement of money collected for taxes, as required by law, but has un- 
successfully sought to obtain an extension of time from the zounty commissioners, 
he may not successfully resist the statutory penalty under the provisions of C.S. 
8050, on the ground that the county board of commissioners) had not appointed a 
committee to audit the account between him and the treasurer, especially when 
the commissioners had appointed a special auditor who could have acted on the 
account at any time. /bid. 

5. Sheriffs — Taxes — Penalties—Judgments—Actions-—Facts at Issue—Is- 
sucs.—The penalty of $2.500 recoverable as a forfeiture against a sheriff under 
the provisions of C.S. 8051, is where he fails, neglects, or r2fuses to make settle- 
ment or to render an account to the county treasurer and auditing committee 
upon demand; or his failure, neglect or refusal to pay over the amount right- 
fully found to be due after account had or settlement made; and a recovery of 
such penalty may not be properly allowed in a judgment upon an affirmative find- 
ing, in an action where the cause was heard and determined upon the single ques- 
tion as to whether the defendant sheriff had failed to pay over the amount which 
the plaintiff claimed to be due. Jbid. 


SIGNATURE. 





See Banks and Banking, 1. 


SINKING FUND. 
See Roads and Highways, 3. 
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SLANDER. 
See Contracts, 22; Libel, 1. 


SPECIFIC PERFORMANCE. 
See Parties, 1. 


SPEED. 
See Munciipal Corporations, 38; Automobiles, 4. 


SPIRITUOUS LIQUORS. 
See Criminal Law, 8, 9, 10; Intoxicating Liquors; Judgments, 11, 14. 
STATE. 
See Appeal and Error, 59. 


STATH HIGHWAY COMMISSION. 
See Eminent Domain, 9. 


STATEMENT. 
See Appeal and Error, 14. 


STATE TAX COMMISSION. 
See Injunction, 15; Taxation, 1. 


STATUTES. 


See Cities and Towns, 4; Constitutional Law, 1, 2; Roads and Highways, 1, 
2; Intoxicating Liquor, 6; Appeal and Error, 2, 6, 14, 47, 57; Parties, 1; Carriers, 
2, 17; Estates, 1, 5, 6, 10; Cities and Towns, 1, 5, 8; Sheriffs, 1; Constitutional 
Law, 1, 2, 7, 9, 11, 12, 18, 19, 21; Eminent Domain, 1, 3, 5, 10, 16; Habeas 
Corpus, 4; Evidence, 2, 18, 25, 26, 28; Liens, 1; Public Officers, 1; Criminal Law, 
1, 6; Railroads, 1, 5, 7; Seduction, 1; Wills, 1; Executors and Administrators, 
4, 10; Husband and Wife, 1, 4, 5; Roads and Highways, 2, 3; Mortgages, 1, 5; 
Taxation, 1; Pleadings, 2, 6; Receivers, 1; Removal of Causes, 1, 3, 4, 5; School 
Districts, 1, 5, 6, 8, 17, 18; Game, 1; Costs, 1, 2; Negligence, 9, 19; Attachment, 
1; Actions, 2,5; Banks and Banking, 2, 7; Contempt, 2; Municipal Corporations, 
2; Process, 2; Elections, 8, 4; Intoxicating Liquors, 5, 9; Automobiles, 4, 5; 
Courts, 6; Instructions, 12, 15; Deeds and Conveyances, 7, 8, 11, 12, 15; Guardian 
and Ward, 1; Judgments, 11; Injunction, 14; Limitation of Actions, 1, 6; Parti- 
tion, 1; Easements, 2; Road Districts, 18. 


1. Statutes—Interpretation—Intent—Liberal Construction.—A statute is in- 
terpreted to ascertain and enforce its intent and meaning from its language, and 
where it is plain, free from ambiguity, and expresses a single, definite, and sen- 
sible meaning, that meaning is conclusively presumed to be the one intended, and 
a literal interpretation is given it by the courts. Affg. Co. v. Turnage, 187. 


2. Statutes—Amendments—Interpretations.—The language of a statute, or 
of an amendment thereto, is presumed to have some meaning, and will be so con- 
strued in permissible instances. Mitchell v, R. R., 162. 


3. Same — Carriers of Goods—Penalties—Transportation—Delivery—N egli- 
gence.—The penalty imposed upon a carrier for unreasonable delay in transpor- 
tation of goods, was judicially determined not to apply to delivery under the pro- 
visions of Revisal (1905), sec. 2632, and hence a subsequent amendment by the 
Laws of 1907, that such delay shall not be construed as referring to delay in 
starting the shipment, but shall apply also to “its delivery at its destination within 
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the time specified,” with the further provision that the carrier shall be relieved 
from the penalty if it is established to the satisfaction of the justice of the peace 
or the jury that the delay was incident to causes that ecculd not be foreseen in 
the exercise of ordinary care: Held, C.S. 3516, in which these statutes are brought 
forward, extends the penalty to cases of negligent default in the carrier’s making 
delivery of the freight to the consignee. Ibid. 


4. Same—Evidence—Questions for Jury—Nonsuit—Trials.—In an action for 
the penalty prescribed for the unreasonable transmission and delay in the de- 
livery of goods by the carrier, there was evidence that a shipment of various 
articles was transported by the carrier to destination, and all were received by 
the consignee, except one of them, which was missing, and remained in the car- 
rier’s warehouse beyond the statutory reasonable time: Held, sufficient upon the 
question of the carrier’s liability for the penalty, and a motion as of nonsuit, and 
a prayer for instruction directing a verdict on the evidence for defendant, were 
properly refused. Wall v. R. R., 147 N.C. 407, cited and distinguished. Ibid. 


5. Statutes—Interpretation—In Pari Materia—Schcol Districts——The va- 
rious statutes relating to the establishment of local school tax districts with re- 
gard to approval of the voters will be so construed by the courts as to harmonize 
their provisions, when possible, and give to each and every one its proper signifi- 
cance, if such can fairly and reasonably be done. Perry v. Comrs., 388. 


6. Statutes, in Pari Materia—School Districts—Special Tax—Elections.— 
C.S. 5526, providing for the creation of new local school tax districts, and section 
5530 requiring the question of an enlargement of an existing special school tax 
district to be submitted separately to the voters of the proposed new territory are 
to be construed in pari materia, and the provisions of each are held reconcilable 
with those of the other. Hicks v. Comrs., 395. 

7. Same—Tazation—Elections.—Laws of 1921, ch. 179, providing for the 
consolidation and adjustment of rates of taxation and authorizing the voters of 
a district so consolidated to vote special tax rates for the schools in the entire 
district, ete., should be construed to harmonize with C.S. 5530, and the pro- 
visions of the former statute do not affect or impair the requirement of the latter 
one, that for an extension of the boundaries of an existing local school tax dis- 
trict or districts, the approval of the tax proposed must first be given by the 
voters in the proposed new and contiguous territory. Ibid. 


8. Same—Abolition of Districts——Under the provisions of C.S. 5530, a local 
tax school district may be abolished by the act of creating a new one of which it 
is a component part, while section 5581 is restricted simply and singly to the 
abolition of an existing district, and so construed: Held, these sections are in 
harmony with each other. Jbid. 


STATUTE OF FRAUDS. 
See Contracts, 1; Deeds and Conveyances, 3; Judgments, 3; Parties, 1. 
STEAM. 
See Negligence, 4. 
STOLEN GOODS. 


See Criminal Law, 20. 


STREAMS. 
See Boundaries, 1. 
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STREETS. 


See Eminent Domain, 13. 


STREET IMPROVEMENTS. 
See Cities and Towns, 1, 6, 7, 9. 


SUBPOENA. 
See Hvidence, 22. 
SUIT. 
See Evidence, 6; Actions. 
SUMMONS. 


See Actions, 6; Appeal and Error, 25; Process, 1. 


SURPLUSAGE. 


See Criminal Law, 11. 


SUPERIOR COURTS. 


See Emminent Domain, 16; Courts. 


SUPREME COURT. 
See Procedure, 1; Courts. 


TAXATION. 


See Statutes, 6, 7; Cities and Towns, 8; School Districts, 1, 5, 6, 10, 17; 
Constitutional Law, 1, 2, 8, 8; Sheriffs, 1, 5; Evidence, 12; Roads and Highways, 
8; Injunction, 15. 

Taxation—State Tax Commission—Report of Property Valuation—Statutes 
—Adoption by Legislature—Powers—Functus Officio-Injunction.—The State 
Tax Commission was functus officio after the Legislature had approved and 
adopted its final report of the assessment and value of property, made in pur- 
suance of Laws 1919, ch. 84, transmitted through the Governor, and could not 
thereafter, pending appeal or otherwise, order a reduction in the value of the 
property of a certain manufacturing plant in a county that is incorporated into 
the value of the property of that county upon which the necessary taxes were 
to be computed; and where the county has collected the taxes upon this re- 
duced valuation, a permanent injunction against the proper officers of the county 
from collecting taxes upon this difference in valuation is improvidently allowed, 
and will be dissolved in the Supreme Court, on appeal. Mfg. Co. v. Comrs., 553. 


TENDER. 
See Carriers, 18. 
TERMS. 
See Instructions, 2; Constitutional Law, 12. 
TERRITORY. 
See School Districts, 6, 12. 
TESTIMONY. 
See Seduction, 8. 
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THREATS. 
See Homicide, 18. 


TIMBER. 
See Drainage Districts, 1; Appeal and Error, 22; Deeds and Conveyances, 
6, 7; Trespass, 8. 
TIME. 
See Insurance, Life, 1; Appeal and Error, 47; Sherifi's, 2. 


TITLE. 


See Deeds and Conveyances, 10, 14, 16; Attorney and Client, 1; Easements, 
1; Limitation of Actions, 1; Removal of Causes, 1; Courts, 4; Covenants, 1, 2, 
38; Evidence, 4; Attachment, 2; Instructions, 1; Mortgages, 1; Wills, 5, 9; Land- 
lord and Tenant, 1; Actions, 3. 


TOOLS. 
See Employer and Employee, 10, 11, 16. 
TORT. 
See Seduction, 1, 3; Courts, 2; Banks and Banking, 4; Pleadings, 3. 
TRADES. 


See Landlord and Tenant, 7. 


TRANSACTIONS AND COMMUNICATIONS. 
See Evidence, 2. 


TRANSFER OF CAUSES. 
See Removal of Causes, 1, 3, 4, 5. 


TRANSPORTATION. 
See Statutes, 3; Intoxicating Liquors, 3. 


TREES. 
See Roads and Highways, 1. 


TRESPASS. 


See Boundaries, 1; Covenants, 6. 

1, Trespass—Damages—Equity—Cloud on Title—Acitions—Costs—Trials.— 
In an action for trespass and for damages the plaintiff may not abandon these 
contentions upon the trial, and have the court consider the action as an equitable 
one to remove a cloud upon the title, and so avoid the payment of the full amount 
of the costs incident to the litigated issues. Clemmons v. Jackson, 382. 


2. Same—Pleadings—Issues—Appeal and Error.—Where, in an action for 
trespass and for damages, the plaintiff alleged title to the locus in quo under his 
deed, and the defendant, admitting this paper title, alleged ownership in a part 
thereof by adverse possession: Heid, upon the withdrawal of all claims of tres- 
pass and the consequent damages, it was error to the defendant’s prejudice for 
the trial judge to regard the action as a suit to remove a cloud upon the plain- 
tiff’s title, ignore the issues raised by the pleadings, and tax each party with one- 
half of the costs. Ibid. 
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3. Trespass — Standing Timber—Damages—-Boundaries.—Where the plain- 
tiff claims timber growing upon lands by adverse possession of the lands, depend- 
ing upon whether defendant’s boundary was the high- or low-water mark of a 
stream, it is competent for the plaintiff to show the location of the high-water 
mark, and where the land alleged to have been trespassed upon was situated, and 
not only what damages have been done to it from the cutting and removing of 
the trees, but how and to what extent, if any, the remaining land had been in- 
jured or depreciated by the defendant’s alleged trespass. Rutledge v. Mfg. Co., 
430. 


4, Same—LHvidence—Where the plaintiff brought an action in the nature 
of an action for trespass and for damages for the defendant’s cutting and re- 
moving timber standing upon the lands, which he claims by adverse possession, 
depending upon the location of defendant’s boundary line, testimony of the de- 
fendant’s grantors that he had altered his deed with respect to this boundary is 
competent upon the question of defendant’s good faith in claiming the lands and 
denying trespass, and as impeaching the validity of the defense and showing the 
true location of defendant’s boundary, though not with reference, in this case, 
to its legal effect upon the continued validity of the defendant’s deed. Ibid. 


TRIALS. 


See Eminent Domain, 1, 16; Evidence, 7, 10, 17, 28; Injunction, 3, 4; Attor- 
ney and Client, 2; Railroads, 2; Easements, 1, 3; Appeal and Error, 13, 15, 27, 
388; Contracts, 4, 9, 26; Fires, 1; Executors and Administrators, 9; Pleadings, 4; 
Instructions, 1; Employer and Employee, 4, 7, 9, 18; Parent and Child, 6; Tres- 
pass, 1; Partnership, 1; Libel, 4; Statutes, 4; Negligence, 5, 21; Actions, 4; 
Criminal Law, 10; Homicide, 7; Intoxicating Liquors, 12, 20, 25; Receiving Stolen 
Goods, 1. 


1. Trials—Nonsuit—Evidence—Questions for Jury—In this action, involv- 
ing the right of plaintiff to cut certain timber on lands of defendant, alleged by 
the latter to be under the size called for in the former’s conveyance, it is held 
that a judgment as of nonsuit was improvidently entered upon the evidence. Im- 
provement Co. v. Brewer, 248. 

2. Trials—Arguments of Counsel—Court’s Discretion—Appeal and Error.— 
Where the defendant admits the contract sued on, and relies upon its cancella- 
tion by the mutual agreement of the parties, the burden is on him to show such 
matter of defense, and each one having introduced evidence, the judgment of the 
trial court in allowing him to conclude is within his discretion under the rule, 
and not reviewable on appeal. Bowman v. Development Co., 249. 


38. Trials—Verdict Set Aside—Issue Reversed by Trial Judge—Courts.— 
The trial judge has the authority to set aside the verdict of the jury as to mat- 
ters in his sound discretion or as a matter of law, leaving the cause at issue, 
C.S. 591; but he may not change the verdict and thereupon dismiss the action 
as a matter of law, the exercise of such power being allowed only for want of 
jurisdiction or upon the ground that no cause of action has been sufficiently al- 
leged in the complaint. Rankin v. Oats, 517, 


4, Trials—Evidence—Colloquies Between Counsel and Witness—Presump- 
tions—Action of Judge—Appeal and Error—Harmless Error.Colloquies between 
attorneys and witnesses aside from the purpose of the evidence should be avoided, 
both in criminal and civil trials, but assuming that the jury will determine the 
controversy upon the evidence, such will not be held for reversible error, when 
the trial judge takes prompt and sufficient action in eradicating their effect. S. 
v. Evans, 759. 
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5. Trials—Attorney and Client—Improper Remarks—-Argument,—A remark 
of the solicitor in an argument to the jury upon the trial of the defendant for 
the illicit manufacture of liquor, as to the appearance of the defendant, who had 
not become a witness, being typical of a blockader, is iniproper, and when not 
corrected by the judge when called to his attention, is reversible error. S. v. Mur- 
dock, T79. 

6. Same—Instructions.—Where the solicitor has made remarks to the jury, 
in his argument before them, to the prejudice of the defendant in a criminal ac- 
tion, the judge may either correct them at the time they have been called to his 
attention, or afterwards in his charge to the jury. Jbdid. 


7. Same—Appeal and Error.—Where the solicitor has gone outside of the 
evidence to make prejudicial remarks about the personal appearance of the pris- 
oner on trial in a criminal action, and the judge, upon having it called to his at- 
tention, has stated he would correct it in his charge, his instruction in this case 
that the jury must confine itself to the evidence and not consider the personal 
appearance of the prisoner, is held sufficient to remove tke prejudice, such mat- 
ters being left largely in the discretion of the trial judge, and it being for the 
defendant to offer prayers for instructions more full and explicit should he have 
so desired. Ibid. 


TRUSTS. 


See Pleadings, 1; Attorney and Client, 1; Appeal anid Error, 10; Evidence, 
7; Executors and Administrators, 6; Marriage, 2; Banks and Banking, 3; Deeds 
and Conveyances, 9; Payment, 4. 


1. Trusts—Fraud—Parol Trusts—Equity.—Where the mortgagee of lands 
has induced the mortgagor not to file his petition in voluntary bankruptcy by 
agreeing by parol that the mortgage be foreclosed by suit, bought in by the mort- 
gagee, and held in trust to make it obtain the best available price, and in breach 
of this contract the mortgagee has become the purchaser at the judicial sale, and 
has failed to perform his agreement, and has negligently resold the land below 
the prices it should have brought, and the gravamen of the present action is the 
fraud thus perpetrated, the parol contract is but an incident to the fraud, against 
which equity will relieve; and the statutes in other jurisdictions which will not 
permit a trust in lands to be established by parol, has no application. McNinch 
v. Trust Co., 33. 


2. Same—Constructive Fraud—Mortgages—Judicial Sales—Foreclosure,— 
Where the mortgagee has become the purchaser of the mortgaged land in pro- 
ceedings to foreclose by suit, and has perpetrated a fraud upon the mortgagor in 
violation of a parol agreement he had theretofore made with him, to hold the 
land in trust for certain purposes, the mortgagee’s breach of the parol contract 
constitutes a species of constructive, if not actual fraud against which equity will 
relieve, and establish a trust in favor of the mortgagor to prevent the perpetra- 
tion of the fraud. Ibid. 


3. Trusts — Equity — Actual Fraud — Bad Faith — Constructive Fraud. — 
Equity, in proper instances, will not withhold relief if actual fraud be not shown, 
when such conduct and bad faith is shown on the party against whom it is 
sought as would shock the conscience of the chancellor. Ibid. 

4. Same—Judgments—Estoppel.—A judgment in a suit of foreclosure of 4 
mortgage on land does not estop the mortgagor from showing such fraud therein 
on the purchaser’s part as will create a constructive trust in his behalf, Jbid. 

5. Trusts—Mortgages—Equity—Damages.—The rules of equity are those of 
conscience and prevail where the relief at common law is inadequate and de- 
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ficient; and where the purchaser of land foreclosed by suit has fraudulently dis- 
posed of the lands which he should have held in trust, he will be held to re- 
spond in damages. Ibid. 

TURNPIKES. 


See Eminent Domain, 1. 


UNDERTAKINGS. 


See Injunction, 2. 


UNDUE INFLUENCE. 
See Evidence, 2; Wills, 1, 2, 3, 4. 


UNITED STATES MARSHAL. 


See Intoxicating Liquors, 10. 


USES. 
See Estates, 5; Trusts. 


VALUES. 
See Appeal and Error, 15; Landlord and Tenant, 8. 


VARIANCE, 
See Escrow, 2; Larceny, 1. 


VENARY. 
See Game, 2. 


VENDOR AND PURCHASER. 


See Contracts, 4, 5, 6, 16; Evidence, 10; Liens, 2. 

1. Vendor and Purchaser—Sale—Implied Warranty.—Where goods are sold 
without inspection the vendor impliedly warrants them to be at least merchant- 
able. Jewelry Co. v. Stanfield, 10. 

2, Same— Express Warranty—Contracts—Worthless Articles—Exchange— 
Consideration._-Upon the sale of jewelry by sample with a written warranty that 
should any of the articles purchased fail to give absolute satisfaction to the user, 
the vendor would furnish new duplicate articles, upon their return, at his ex- 
pense, the law will imply a warranty that they are merchantable or of some 
value; and where they are worthless, an exchange of like kind and quality would 
be of no benefit to the purchaser, and without consideration for their price, and 
he may recover without having complied with the terms of the warranty. Ibid. 

3. Same—Instructions-—Verdict Directing—-Where notwithstanding a war- 
ranty in the sale of jewelry that they should be returned and exchanged for 
others of like kind and quality, there is evidence tending to show that the articles 
were absolutely worthless, the failure of the purchaser to offer them in exchange 
will not warrant the trial judge in directing a verdict for the vendor, and the 
issue should be submitted to the jury with proper instructions. Ibid. 








VENUE. 
See Removal of Causes, 1, 4. 
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VERDICT. 


See Appeal and Error, 1, 4, 16, 21, 44, 58; Carriers, 15; Criminal Law, 8, 12, 
19; Landlord and Tenant, 5; New Trials, 1; Trials, 3; Wills, 8; Intoxicating 
Liquors, 14, 17, 19, 25; Judgments, 6, 7. 
VESTED RIGHTS. 
See Constitutional Law, 1, 9; Deeds and Conveyances, 15. 


VOTERS. 
See School Districts, 2; Elections, 2, 3, 4. 

WAGES. 
See Contracts, 20. 

WAIVER. 


See Insurance, Life, 1; Process, 3; Contracts, 12, 18; Appeal and Error, 27; 
Negligence, 10; Judgments, 5; Landlord and Tenant, 3. 


WAR. 
See Payment, 1. 
WAREHOUSEMEN. 
See Contracts, 3. 
WARRANT. 
See Intoxicating Liquor, 2, 5, 9; Arrest, 1; Homicide, 1, 21. 
WARRANTY. 
See Covenants, 1, 2. 
WIDOW. 
See Wills, 2; Dower. 
WILLS. 


See Estates, 1; Evidence, 2, 11, 18; Executors and Administrators, 11. 


1. Wills—Caveat—Marriage—Statutes—-Undue Influence—Evidence. — Our 
statute revokes any will made before marriage, and evidence that a will had 
been made prior thereto is not evidence of undue influence in the procurement 
of a subsequent will made in favor of the wife of the deceased. C.S. 4134. In re 
Bradford, 4. 

2. Wills—Caveat—Widow—Undue Influence—Evidence.—-Evidence that the 
widow left the State after the death of her husband, under whose will she was 
a beneficiary, does not tend to show undue influence on her part; and where the 
jury has accepted her explanation thereof, the caveators céinnot successfully com- 
plain of prejudicial error. Ibid. 

3. Wills—Caveat—Undue Influence—Husband and Wife—Disparity in Ages 
—Intent.—Great disparity of age between the deceased hisband and his second 
wife, who benefitted by his will, sought to be set aside for her undue influence, 
and declarations of the former deceased wife that in appreciation of the kind- 
ness of the propounder, whom he afterwards married, they desired to adopt her, 
or that after her apprehended death the husband should marry her, is not evi- 
dence that the second wife procured the will through undue influence. Ibid. 
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4. Wills—Husband and Wife—Undue Influence—Evidence.—The mere fact 
that the deceased husband had left a will bequeathing a large proportion of his 
estate to his wife, will not be considered as evidence that she exerted undue in- 
fluence over him in the making of the will. /bid. 

5. Wills — Devise — Estates — Lapsed Devises — Contingent Remainders— 
Deeds and Conveyances—Title-—Upon a devise of a life estate to the testator’s 
son, after a devise of a life estate to his mother, with further limitation over to 
the testator’s chlidren, and the heirs of such as are dead, the devise to the son 
lapses upon his death before that of the testator, and the mother being yet alive 
the contingency upon which he may take the second life estate can never happen ; 
and the title to the estate vests in the testator’s children who were alive at the 
time of his death, either by descent or by inheritance, subject to the life estate 
of the mother, and a deed in proper form executed by her and by them, being 
the tenant for life and the remaindermen, will convey the fee-simple title absa- 
lute, upon the facts stated in the case, Allen v. Smith, 222. 

6. Wills—~Devise—Estates—Life Estates—Power of Disposition.—A devise 
to the wife of all of testator’s estate, “for and during her natural life to do with 
as she pleases and have the income therefrom,” restricts her right to convey or 
dispose of any part of the estate, to that which she takes under the will, an 
estate for life. Jbid. 

7. Wills — Holograph Wills—Devisavit Vel Non—Animus Testandi,—-Upon 
the issue of devisavit vel non it is necessary that the paper-writing offered as a 
holograph will show that it was the maker’s intention that it should be So re- 
garded, from the character of the instrument itself and the circumstances under 
which it was made, and where the animus testandi thus appears as doubtful or 
ambiguous, the question is one for the jury. Jn re Harrison, 457. 

8. Same—Verdict.—Where, upon the trial of déevisavit vel non, the validity 
of a paper-writing as a holograph will is in question, a negative finding by the 
jury to an issue as to whether the deceased “wrote all of said paper-writing pro- 
pounded with the intent that it should operate as her last will and testament, 
and was it found, after her death, among her valuable papers and effects?’ is in 
etfect a finding either that the paper was not written animo testandi, or was not 
found among the valuable papers and effects of the decedent, or both, either one 
of which is essential to the validity of the writing as a holograph will. Ibid. 

9. Wills—Estates—Contingent Remainders—Vesting of Title—A devise of 
land to the wife for life, and at her death or remarriage to be equally divided 
between certain of their children, “provided they have arrived at the age of 
twenty-one years, or if any of my children have married and died, leaving sur- 
viving a child or children, it or they to have that portion which would have 
fallen to its mother or father had she or he been living”: Held, the effect of the 
devise was to pass the property to the wife for life, or until her remarriage, with 
contingent remainder to their children or the children of such of them as may 
have died prior to the vesting of the estate which would take effect at the death 
or remarriage of the wife. Poole v. Thompson, 588. 

10. Same—Deeds and Conveyances.—This being the nature of the estate or 
interest, the deed of the wife and their children prior to the time of the vesting 
of the estate or interests, would not convey a good title; for if a child should die 
before the vesting of the estate or interests, leaving children, such children would 
take directly from the testator, and their estate or interest would not pass by the 
deed. Ibid. 


WITNESSES. 
See Evidence, 22, 28, 24, 29; Trials, 4. 
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WOMEN. 
See Public Officers, 1; Negligence, 8. 
WRITTEN INSTRUMENTS. 
See Removal of Causes, 3; Contracts, 28. 
WRONGFUL DEATH. 
See Railroads, 7; Actions, 5; Process, 3. 


